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HINDU AND MAHOMEDAN RELIGIOUS ENDOWMENTS :— 
PUBLIO AND PRIVATE. 


. Having considered how a religious endowment may be con- 
stituted, the nature and kinda of dédication, we next advert to a 
distinction which obtains in Indian Law between a public and 


private religious endowment. 


It is difficult to lay down general principles from the applica- 
tion of which it may be said whether in & given case the endow- 
ment or trust is publio or private. It is useful to refer to the 
eEnglish Law where also the difference betweén public and private 
trusts 18 pointed out though the consequences flowing from the same 


, are different in the English and Indian Laws. 


“ Publio trusts” are stated in the Century Dictionary (Title, 
* Publio") to be trusta “constituted for the benefit either of the public 
at large or of some considerable part of it answering to a particular 
description,” while “Private trusts” are stated to be (see Century 
Dictionary, Title, ‘ Private’) * those trusts wherein the beneficial 
interest 18 vested absolately in one or more individuals who are or 
within’s certain time may be definitely ascertained, and to whom, 
therefore, collectively, unless under some legal disability, it is 
competent to control, modify or determine the truat?.” ; 

In Perry on Truste? it is stated: “Again trusts are either 
public or private. Private trusta concern only individuals or 
families, for private convenience and support. Publio trusts are for 
public charities or for the general publio good. They concern the 
general and indefinite public." 

Mr. Lewin on this division of trusts into public and private 
observes! : “ Another division of trusts is into public and private, 
By publio must be understood such as are constituted for the benefit 
either of the public at large or of some considerable portion of it 
L Bee Bispham, Principles of Equity, para 68, 2. Para 23, 

3. Lewin on Trusis, p. 18. i ° 
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answering a particular description, To this class belong all trusts. 
for charitable purposes, and indeed public truste and charitable 
trusts may be considered in general as synonymofis expressions. 
On private truste the beneficial interest is vested absolutely in 
one or more individuals who are, or within a certain time may be, 
definitely ascertained, and to whom, therefore, collectively, unless 
under some legal disability, it is, or within the allowed time will 
be, competent to control, modify, or determine the trust. The 
duration of trusts of this kind cannot be extended by the will of thé 
settlor beyond the bounds of legal limitations, viz., a life or lives in 
being with an engraftment of 21 yesrs. A publio or charitable 
trust on the other hand, has, for its objecta, the members of an 
uncertain and fluctuating body, and the trust itself is of a perma- 
nent and indefinite character and is not confined within the limits 
prescribed to a settlement upon a private trust.2” 


In Hoam v. The Corporation of Avon?, Lord Romslly observed : 
—“A trust may be of two characters: it may be of a general charac- 
ter or of a private and individual character. A person might 
leave a sum of money to a corporation in trust to support the chil- 
dren of A. B. and pay them the principal at 21. That would be a 
private and particular trust v the children could enforce against 
the corporation, if the corpor.aon applied the property to its own 
benefit. On the other hand, a person might leave money to a 
corporation in trust for the benefit of the inhabitants of a particular 
place or for paving or lighting the town. That would be a public 
trust for the benefit of all the inhabitants and the proper form of a 
suit, in the event of any breach of trust, would be an informaiton 
by the Attorney-General at the instance of all or some of the persons 
interested in the matter. If there was a particular trust in favor 
of particular persons, and they were too numerous for all to be 
made parties, one or two might then sue, on behalf of themselves, 
and the other cestuts quo trustent for the performanco of the trust.” 


It is the extensiveness which will constitute a charity a public 


one and ‘it has been observed that “the Oharter of the Crown : 


cannot make a charity more or less public, but only more permanent 
than it would otherwise be*." In the case in which these remarks 


——————————————— oO 
l. Vide Ohrist’s Hospital v. Granger, 1 M. & G. 400; Stewart v. Groen, L. B., 
5 Eq. 470; Re Tyler (1801), 8 Oh, 252 (O. A.) and He Bower, (1898) 2 Ch. 401. 
2. 20 Bear."149. 8, Attorney-General v. Pearce, 2 Atk.-87 (88). 


* 
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"were made it was held that a devise to the poor of a parish was 
& public charity and Lord Hardwicke, Ohancellor, observed : “I am 
rather of opinfbn that the word public was meant only by way of 
description of the nature of them, and not by way of distin- 
guishing one charity from another, for it would be almost 
impossible to say which are public and which are private in their 
nature.” 

e A sum to be disposed of by A. B. and a testator’s executors 
at their discretion among poor house-keepers falls under the cate- 
gory of public charity. For, as observed by Lord Ohancellor 
Hardwicke in the case aforementioned’: “ Where testators have 
not any particular person in their contemplation, but leave it to 
the discretion of a trustee to choose out the objects, though such 
person is private, and each particular object may be said to be 
private, yet in the extensivene | the benefit accrumg from 
them they may very properly be caned publio charitjes.” 


Similarly a bequest is not the less a (public) charitable bequest 
from the fact that it is given for the benefit of a limited class of 
persons or is not confined to a class at large but is only con- 
fined to some of the members of a particular clasa who are subject 
to grievances. The principle is that it is not the number of 
objects which make the distinction between a public and a private 
charity.? In the case in which the above principles were held? the 
charitable bequest was contained in the following words of the 
tætatrix: “I direct my executors to pay unto Messrs. Drummonds, 
bankers......... a clear yearly sum of £100, for the sole use and 
benefit of the miniaters and members of the Ohurches now forming 
upon the apostolical doctrines brought forward originally by the 
late Edward Irving, who may be persecuted, aggrieved, or in 
poverty for preaching or upholding those doctrines, or half the 
sum may be appropriated for the benefit of the church founded 
by the late Edward Irving in Newman Btreet.” Vice-Chancellor 
Shadwell held that the bequest was a good charitable bequest 
and was not a private trust and that the alternative nature of 
the bequest did not vitiate it. 





1. Attorney-General v. Pearce, 2 Atk. 87 (88). 
2, Per Shadwell, V. O, in Attornsy-General v, Lawes, (1840) 8 Hare 82 (41), 
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It is no objection to a charity being publio that the objects 
a testator’s or donor’s bounty may at some time fail or ia certain 
to fail in the near future. For, where a charitable equest is once 
este blished, the Courts. Chancery have jurisdiction to administer the 
fund cypres if the objecte happen to fail and. will not permit ib 
afterwards, to drop for want of objects?. 

It may also be observed that the term ‘charity’ has a technical 
meaning in the English Oourts. In a general sense it means good- 
will or the good affections which men ought to feel towards, one 
another (Bee Century Dictionary, Title, Charity). But this is not 
the sense in which the word is understood in English Law. Thus 
Grant, M. R. observed in Morice v. Bishop of Durham*: “That 
word (charity) in its widest sense denotes all the good affections ' 
men ought to bear towards each other; in its most restricted and 
common sénse, relief of the poor. In neither of these senses is 
it employed in this court. Here ite signification is chiefly derived, 
from the Statute of Elizabeth (48 Eliz. Ch. 4, now repealed). 
Those. purposes sre charitable which the Statute enumerates, or 
which by analogies are deemed within its spirit or intendment ; 
and to gome such purpose every bequest to charity generally shal] 
be applied.” 

Though it is true that the term ‘charity’ or ‘charitable 
purpose’ technically and m the eye of a Court of Equity has a 
meaning 80 extensive as to include everything which is expressly 
described in the Statute of Elizabeth or is within what has been 
called the equity of the statute, there is perhaps not one person in 
a thousand who knows what the teahnical and the legal meaning of 
the term ‘ charity’! is. There were four objects of charity stated by 

Str Samuel Bomally in hig argument as. counsel in Morses v. Bishop 
of Dyrham* : (1) relief of poor, (2) advancement of learning, 
(8) advancement of religion and (4) advancement of objects of 
general public utility. This was adopted by Lord Macnaghten 
with a slight qualification as to the fourth in Commissioners for the 
Spectal Purposes of Income-tae y. Pensel*. This division, however, 
1L Attorney-General v. Lawes, (1840) 8 Haro 4l. = 

8. (1804-5) 9 Vos 405 : S. O. 7 B. R. 283. 

8. Dolan v. Macdermot, (1868) L. R., 8 Oh. App. 076, (678) Beo also Per Jindley 
L, J. in Macduf v. Macduff, (1890) Gh. 451 (464), 

+ [189] A, O, B18 (688) 
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kas really no practical value in deciding whether a gift is chari- 
table or otherwise!. 

Several purposes are mentioned by the Statute itself as chari- 
table; but gifts for the advancement of religion are not mentioned 
in the Statute. The reason for this is stated in Perry on Trusts 
to be that it was intended to avoid confiscations in case the 
Reformation went backwards. But be this as it may, such gifts 
have been held by analogy to be charitable within the equity 
of the Statute’. Thus Tudor in his book on Charitable Trusts 
mentions that “ bequests for the good’, the reparation, furniture 
or ornaments‘ of a parish church or for building and endowing 
a church’ or for keeping in repair a chancel or a window or a 

"monument in & church or any part of the fabric of a church are 


charitable,” 


A public trust and a charitable trust are synonymous, for every 
publio trust is according to the English decisions a charitable trust’. 


- 


/ 

Religious uses or purposes are uses or trusts for the propa- 
gation of religion, of religious institutions or the performance of 
. religious rites. All relig;;us uses are charitable uses, +. &, such 
uses as will sustain a gilt or bequest as a charity’. A bequest 
of property “to the following religious societies” (but which 
were not named) held to be a valid bequest for charity? though 
there might exist religious societies whioh are not charitable*. 


A xeligious or pious use must be distinguished in English Law 
from a superstitious use. Snperstitious uses were such religioņs 
uses as were condemned by the English Law at or after the 


L Per Inndley, L. J. in Macduff v. Macduff, (1892) 2 Oh. 451 (460). 

2. Tudor on Charitable Trusts, p. 6 ; and Perry on Trusta, Vol. II, pares 7U1 and 
708. 

8. Wingfield's Case, Duke 80, 

4. Attorney-General v. Buper, 20 Wins. 185; Attorney-General v, Vivian, Russ. 
026 , Attorney-General v. Love, 23 Bear. 490; and Re Palatine Fsiate Oharity, 89 Oh, 
D. 54. 


5. Re Parker, 4 H. & N. 009. . 
6, Per Kindersley, V-O. in Hoare v. Osborne, L, B, 1 Eq, 585 (588), 
7. Jonesy. Williams, Amb 651, Attorney-General v. Aspinall, (1887).2 My. & 
O. 623; B. C. 45 B. R. 142 (149); Per Ful Caius in Goodman v. Mayor of Saltash, 
7A. O. 683 (650); and Re-Ohrist Church Imoloswra Act, 88 Oh. D. 632. 
8, Per l4ndley, L. J. im Re White White v, White (1993), 3 Oh. 41 (51). 
- 9, Gocks v. Manners, L, B. 13 Eq. 574. . 
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reformation as maintaining superstition in which were included 
the providing of masses for the dead. There is, however, no 
statute making gifts for superstitious uses void generally. The 
statute of Edward VI applied only to certain superstitious gifts 
then existing (+. e., created before the statute'). A bequest to 
Roman Oatholics and Chapels by a testatrix that the latter might 
have the benefit of their prayers and masses was held to be void?, 
In construing a will, it must always be remembered that the 
court must not lean on the side of avoiding the will in order fo 
gain money .or the family, nor, on the other hand, strain to support 
the wil to gain money for the charity*. But this rule, however, 
does not enable us to ascertain the distinction between public and 
private trusts. 


A git subject to a condition or trust for the benefit of the 
inhabitants of a parish or town or of any particular class of such 
inhabitants, is a charitable trust? (+. e., a public charity). In fact 
charity 18 generally understood and used in English decisions as 
a publio charity, and as already observed every public purpose is 
a charitable purpose though, at the same time, it may befobserved 
that there is no uniformity in the use. In Dolan v. Macder- 
mont® where it was held that a bequest of personalty “for such 
charities" and other publio purposes as lawfully might be in the 
parish of Tadmarton was & good charitable gift, Lord Cairns, C. 
observed: “ It would be shutting our eyes deliberately to the plain 
and simple meaning of words if the court were to construe the 
words in the will otherwise than as a gift to trustees of money to 
be laid out in such charities and other publio purposes ad they think 
fit for the benefit of the parish of Tadmarton ; for I take it that a 
gift to trustees to be laid out in charities in the parish of A isa 
gift to trustees to be laid out in charities for the benefit of the 
parish of A * * It is clear that this testator when he used the 
word ‘charities’ did not point to private charities, because he 
accompanies the terms with the words ‘and other publio purposes’ 
evidently implying that the word first used meant publio charities.” 


l. West v. Shuttleworth, (1885) 80 R. B. 897. ~ EM 

2, Per Lord Cairns, L. O. in Dolan v. Maodermoni, (1868) I, R. 8 Oh. App. 076 
(678). E 

3. Per Lord Beiborwe, L, O, in Goodman Y. Mayor of Saltash, 7A, C, 688 (642). 
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- It may, however, be observed that the mere fact of a gift to 
a Municipal Corporation will not of itself make the gift to be one 
for a public chafitable purpose. Thus in In the matter of Ooford 
Charvives', it was held that property appropriated by a Municipal 
corporation for the maintenance of lecturers to preach before the 
corporation was not property held by the corporation upon a-chari- 
table bequest within the meaning of S. 71 of Act 5and 6 Will 4 C. 
76. The ground of the decision was that there was no provision 
that fhe sermons should be preached in any partioular church, that 
the corporation might say thas the sermons should be preached to 
themselves with closed doors and that the trust was, therefore, 
exclusively for the benefit of the corporation. 


In a case in 8 Atkins! there was a voluntary society entered 
into with the intention of providing by & weekly subscription for 
such of the members as should become necessitous and their 
Widows and it was held by Lord Hardwicke that it was only a 
private charity. In Cunnack v. Hdwards® it was held by Chitty, J., 
that a society whose object;was to raise a fund by the subscriptions, 
&o., of ita members to provide annuities for the widows (whether 
rich or poor) of its respective members is not a charitable gift. 


In Ommaney v. Butcher* it was held, however, that a buquest of 
personalty for “ private charity" was altogether bad. The Court 
held that private charity wa~ an object too indefinite to give the- 
Orown jurisdiction or to enable the court to execute the trust. The 
next of kin were held entitled to take. 


Apparently the test observed in the above cases was to see 
whether any person had the right of control over the fund and to 
direct it in the way he liked. 


In ascertaining whether an institution i8 & public charity we 
ought to consider the general character or in other words the 


l. 45 R. R. 259. 
2. Ason 3 Atk. 277. , 
8. (1895) 1 Ch. 489 affirmed by the Court of Appeal upon this point in Cunnack 
v. Edwards (1806), 2 Oh. 079. Beo, however, Bruty v. Mackey (1890), 2 Oh. 737, 
where Kekewich, J. held thats friendly society established to provide by subsorip- 
tions, contributions, &e., whioh were invested for relief of members, their widows &o., 
if in distressed circumstances, is a charitable society. 
- 4 (1828) 24 E, B. 43. ° 
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constitution of theinstitution and the purposes for which itis consti- 
tuted. The purposes are the main questions to be considered’. 
There may be & public charity thie purpohes of which’ are con- 
fned to & particular class. The question whether the charity is 
‘public’ does not necessarily depénd on whether it is universal and 
a charity is not deprived of ite public character merely because its 
objects are confined to a particular olass!. There are publio charities 
the purposes of which are confined to a particular class, as for 
instance, the institutions for the deaf, dumb and blind. Thus it 
was held in Hall v. Derby Sanstary Authority+ that an orphanage 
founded and used for ths purpose of boarding, lodging, clothing and 
educating the children of deceased servants was a “ public charity”. 
being open to an extensive class of Her Majesty's subjects (the 
Railway servants all over England) and that, therefore, it was 
exempt from rateability under the Local Improvement Act (6 Geo. 
4 0. 182, 8. 108). ° 


The test of a public charity is not the source from which the 
income is derived!. In Attorney-General v. Heelts*, however, it 
was held by Str John Leach, V. C. that it. was the source trom 
which the funds were derived and not the mero purposes to 
which they were dedicated which was the test of public charity. 
This would seem to have been alao the view of Smith, J., in Hall 
v. Derby Sanitary Authorstyt. So that a charity daane by 
volantary subscriptions or contributions from the public would be 
a public charity. In India in the case of public religious institu-: 
tions, voluntary contributions are usually made? but this will not 
be a decisive or conclusive teet*, 


The mere fact that permission to worship in a church or 
chapel was subject to good behaviour does not make the cha- 
pel & private one. Good conduct is a condition imposed on all 
votaries in every place of worship. 1f a certain person is entitled 
to exclude any person at any time during the celebration of divine 

l. Per Mantsty, J. in Hall v. Derby Sanstary Authority, (1885) 16 Q. B. D. 163 


(171); Governors of Oharity v, Button, 27 Bear. 051, 
2, 28. & B. 07 (77). 


3. Par Swbramania Iyer, J. in Nlayalear Reddsar v. Nusmberumal Chettiar, 
(1899) I. L R., 28 M. 908 (808). 


4. Par Kekowsch, J. in Bruty v, Mackey, (1898) 8 Oh, 727 (788). 
6, Per Soptt, J. in Thaokersey Dewraj v. Hurbhum Nursey, (1883) 8 B. 482 (459). 


PART I.] THU MADRAS LAW JOURNAL, | Og 


eworship and to charge for admission or if a person is entitled to 
olose it at any time owing to want of funda or other reason, then 
the chapel is eher proprietary! or private. 


This distinction between public and private religious endow- 
ments is more important in India. If an endowment is only 
private and not publio, the Religious Endowments Aot would have 
no applieation*. It is, therefore, useful to turn to the Indian cases 
en the point, 


In Delroos Banoo Begum v. Nawab Syed Ashgur Ally Khan’, 
a pubisc endowment for relsgsotis uses was defined as “one which 
distributes ite benefits to all men of all classes professing s defined 
form of religion: a similar endowment for pious and charitable 
purposes generally would include all members of a community who 
chose to avail themselves of the means afforded to them by the 
.5ppropriator; every one would have an equal right to participate, 
and that, at all times and at all seasons.” 


In this case one Banoo Begum executed a waqfnama and under 
thé terms of that deed a large part of the income was to be spent 
on certain ceremonies according to the usage of the family, such 
as fatiabas of Mahomed and the twelve Imamas, expenses of the first 
ten days of the Mohurram holidays, the repaira of the imambara 
aud of the tombs (her mother's tomb being one). A part of the 
income was to be expended in paying and pensioning the servanta 
of the-estate, while another part was to be applied to Mattawalli’s 
own uses. The Begum was never interfered with by Government 
under either Act or Regulation. The suit was brought to remove 
her from the Muttawalliship after leave obtained under section 
18 of the Act. Various defences were raised: 1st, that the Act 
of 1863 had no application; 2nd, that she did not intend to con- 
stitute a presant waqf, but that she intended distribution of the 
property after her death and other defences. Glover, J. in deliver- 


l. Bosangquet v. Heath, (1800) 0 W. B. 36. 


3. Delroos Banoo Begum v. Nawab Syed Ashgur Ally Khan, (1875) $3 W. R. 488; 
B. C. 15 B. L. B. 107 affirmed by P. O. in I. L- R., 8 O. 824; Bathappoyyar v. Periasmom ; 
(1891) I. L. E., 14 M, 1 ; Protap Chandra Misser v. Brojanath Miser, (1891) I. L. R., 
19 C. 275. 
3, (1875) 33 W. B. 458 : 8, C. 16 B. L, By, 107, 
2 | m E 
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observed that Act XX of 1863 
applied only to cases of endowments to which the old Regulations 
were applicable and that under S. 15 of the Regulations which 
referred to the classes of cases to which the Regulations werg 
applicable, the question to be considered was whether the appro- 
priation of lands by this Begum was for publio purposes. 


Upon this question he observed:—“It seems to me that 
there is nothing in the tauliatnama that contemplates an ap» 
propriation for the general benefit, whilst the defendants object 
in making it is further explaiued in her deposition. It was 
to perpetuate certain ceremonies in commemoration of her mother’s 
death according to the custom of the family (which was of 
the Shiah sect). * * The prayers, &c., to be recited were 
not to be made in any mosque or regular place of worship, 
but in the dsfendant’s own 4mambara (a dwelling admittedly 
within the precincts of her dwelling house), and the expenses of thee 
first ten days of the Mohurram were matters of an essentsally 
private character. Mahomedans of both sects are m the habit of 
performing these ceremonies according to their means....... .. But 
these ceremonies are personal matters only, and the general public 
have no right to take part in them. An imambara, moreover, is 
not a public place of worship as is a mosque or temple, bat an 
apartment in a private house set apart, no doubt, for certain Maho- 
medan ceremonies, but no more open to the general public than a 
private oratory in England would be. As a matter of fact, 
strangers are ordinarily excluded from these celebrations. Doles 
of & particular kind of provision are no doubt distributed at this 
time to the fakirs and beggars in attendance, but this is a matter of 
individual charity ; there is no general distribution in which all the 
poor have a claim to share. It appears to me that the appropria- 
tion Delroos Banu Begum was not of a public character, and 
that Aot XX of 1868 does not apply to it.” 


On appeal to Her Majesty in Oouncil the Judicial Committee! 
held that *the deed could not be given effect to, 48 Delroos did 
not understand the full import and effect of the deed and observed at 
page 880: “Their Lordships having come to this conclusion upon 





-—— 


L Ashgar Ali v. Deiross Banoo Begum, I. L. E, 8 C. 824. 
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"the main facts of the case, it is not necessary for them to determine 
' the other point which the High Court decided, vis., that this endow- 
ment was not of such a public character as ould sustain & suit 
under Act XX of 1868, but their Lordships desire to say that they 
have no reason for disagreeing with that part of the judgment." 


« Under Regulations XIX of 1810 (Bengal) and VII of 1817 
(Madras), the Board of Revenue and the local agents had the 
powers of controland supervision over publio religious raodo 
endSwments and where a particolar religioupe n 


not' come under the control of thé Board of ? Te 
that that was an indication of the endowmen 






Court that seres a gift was made by former rulers of this nsum 
and confirmed.by the British Government the endowment should be 
held to bea public endowment. Butas observed by Lord Hard- 
wicke in Áitorney-General v. Pearce’, “the charter of the Orown 
cannot make alcharity more or less public, but only more permanent 
than it would otherwise be.” In the generality of cases, however, 
former Governments of this country made grants because of the 
extensiveness of the charity (including in this a religious purpose) 
and it i8 because, of the public nature of the endowments the 
British Government were pleased ‘to confirm all such endowments 
and ‘did not resume them when they became rulers either by 
occupation, cession or conquest. In certain cases the’ British 
Government also allotted a certain tasdik or mohini allowance in 
favor of certain public temples. The granting of such allowance 
would show that the institution was an ancient one.* 


It is useful to see to the language employed in desoribing 
these grants. An 'inam' is “a gift,a benefaotion in general, a 





L Bibes Kumees Fatima v. Bibes Bahsba Jan, (1807) 8 W. R. O. R., 318, 

2. (1805) L L. B, 20 B: 405; soo also Chintaman Bajaji Dev v. Dhondo Ganesh 
Dev, (1888) L L. R, 15 B. 813. 

3. 3 Atk. 87 (B8). 

4. Appasam v. Nagappa, (1884) I, .L. BR, 7 X. 409. : 
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‘gift by a superior to an inferior. These inams may be divided 
into two classes : (1) inams granted by the State called “ Sanadt- 
inams,” and (2) inams granted by the village community called 
“Gaon nisbat inams.” The former with which we are concerned 
are divisible into many classes, one of which is those which are 
denominated chakarta and held on the condition of discharging 
some obligation or trust or which if the duty or trust to be fulfilled 
be charitable or religious are frequently described (and more 
especially where grants or alms are given by or to Muhammadans) 
as Khairat or Khayrat. The latter are also called aliamgha inams 
which is “a royal grant under the seal of some of the ‘former ` 
native princes of Hindustan and recognised by the British Govern- 
ment and conferring an hereditary title’ (altamgha being derived 
from the word al red, and tamgha a stamp or impression)! Grants 
of inams or religious or charitable purposes are frequently found 
to be of great antiquity, and evidenced by inscriptions on copper- 
plates.* 
Where the general public or any section of the people had 
no interest either in the erection ‘and ‘maintenance of the mutt 
or where there is no intention to confer ‘a benefit either upon. the 
people in general or upon any class of sectarians the grant is 
not a public but & private endowment.’ In the caset in which 
this point arose the facts were bhese:—The ancestor of the 
plaintiff, a Zemindar of Sivagangs, founded an institution and 
gave what was called a charity grant (Dharma “asanam). The 
institution or religious foundation came to be known as Sathappay- 
yars Mutt, Appellant was the paradesi or representative for. tbe 
time being of the said mutt. The snit-was brought by the Zemindar 
to remove the appellant from the headship- of the mutt on account of 
misconduct or breach of trust and to recover possession of the 
properties for the benefit of the person to be appointed by the 
Zemindar in the place of the appellant. The suit was filed in the Bub- 
Court. Under the deed of grant the then Zemindar gave some 
properties to his then Guru or preceptor so that“ a mutt may be 
built thereon, that Sivayoga Nishtai' and other penances may be 
Jouan Dass Bahoo v Shah Kwbeer-ood-deen, AH I. A. 390. 
Erishnarav Ganesh v. Eangrav, (1867) 4 B. H, O. A. C. J. 1, 
Bathappayyar v. Penasami, (1890) T. L.B, 14 M. L 
It is ii? substance a form of worship and prayer. , 
e 
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performed by the Guru and that the expenses of the establishment 
may .be paid," and other properties were given for the performance 
of the annual gurupujat and for devupuja*. ‘I'he document also 
provided for the distribution of food among paradesis or Sudra 
ascetics and others whenever gurupuja was performed (but this, 
it must be observed, was not an independent trust but only the 
abcompaniment or incident of gurwpuja.) There was also a trust 
for opening and keeping up a water-shed in the mutt for the 
fupply of drinking water to the poor during the hot season, but 
this was not contained in the document but depended on custom. 


Mr. Justice Muthusams Iyer observed :—“ The contention 
regarding jurisdiction is that under Act XX of 1869 the District 
Court is the proper forum. This would be so if the institution 18 
endowed and dedicated to any section of the public either as a 
place of worship, such as a temple, or religious establishment where 
zeligious instruction is to be had like a public mutt. For Act XX of 
1868 only replaced Regulation VII of 1817 so far as religious insti- 
tutions are concerned, which, as shown by its preamble and its provi- 
sions dealt with trusts, express or implied, created for publio pur- 
poses. Butthegrant in the case beforó us discloses no: intention to 
confer a benefit either upon the people in general or upon any class 
of sevtarians ; on the other hand the grantor desired only to perpetu- 
ate the spiritual family of his guru... ..... Neither the general public 
nor any section of thé people had an interest either in the erection 
and maintenance of the mutt, or in the performance of the preserib- 
ed religious daties, the motive for the grant being the grantor’s 
conviction, that the performance of such services in perpetuity by 
the class of persons ‘named by him in the mutt and with the aid of 
fands provided by him was an act of religious charity which would 
ensure the prosperity of his family. The original grantor and his 
descendants are the only persons interested in seeing that the in- 
stitution is kept up for their benefit in accordance with the inten- 


. tion of the grantor. Although-a few paradesis and others are fed 


when Gurupuja is performed and a water-pandal is maintained in 
the mutt during the hot season, these were not contemplated as 





l. Annual ceremony by the head of a Mutt in honor and for the spiritual benefit 
of his guru. l ' 


2. Self-support of a person who has a sacred or religious status. 


14 THE MADRAS Law JOURNAL. [YOrL. xm. 


independent oharities in whioh any class of the publio was to have. 
a direct and independent interest. * * I amof opinion that the 
Subordinate Judge is well-founded in holding that Whe trusts of the 
institution concerned in this litigation are in the nature of private 
trusis,” 


It would, therefore, follow that & trust for the benefit of a con- 
siderable portion of the public answering a partioular description 
is a public trust. A trust for the feeding of wayfarers ang. 
travellers is a public charitable purpose'. When the whole 
Hindu community is interested in the worship of an idol, it is a 
trust for a public religious iE The user by the publio 18 tho 
test in such cageet. 


Perhaps the only case in India which attempts to deal with 
the principles bearing upon the subject is that of l'hackersey Dewraj 
v. Hurbhum Nursey* decided by Scott, J. The following testa may 
be gathered from his judgment :(1) By considering what the 
objects and purposes of the funds are, (2) By considering whether 
the dedication was to the public: and whether the institution was 
open generally toa class of the community‘, (8) By considering 
whether the donors had the authority to divert the fund and to 
condone maladministration, and (4) By considering whether the 
donor individually or any body of donors collectively has ever 
claimed any present or reversionary right in the endowed funds. 


In holding that the institution there in question was & publio 
one, Scott, J., observed on.the first point: “ What, then, are the 
objects and purposes of the funds now in question? . Are they . 
charitable, or religious, or both? The funds are three in number, 
each different in character. The Mahajan fund is & purely secular 
fund. It is made up partly of subscriptions from the caste mem- 
bers, partly of fees and fines paid by them, partly of payments 





1, Sutefunnisea v. hbi Namawn Bibi, (1884). I. L. B., 11 C. 88. See also Jagga- 
mani Dasi v. Nilmoni-Ghosal, (1882) I. L. B., 9 O. 75. 

9. Sajedur Raja v. Vaidyanath Dals (1899), I. L. B, 20 O. 387, 

3. Jugal Kishore v Lakshmandas Raghwnathdas, (1899) I. L- B., 28 B. 659. Bee 
also Rajah Vurma Valia ~. Ravi Vurma, (1876) I.L B, 1M. 235 (P. O), Nates v. 
Ganapati, (1890) 1. L. R., 14 M. 108 (109), 

4. (1888) I. L. R., 8 B. 438. 

B. Per Sirajght, J.in Raghubar Dial v. Kesho Ramamwuj. Das, (1888) I. LB, lA. | 


N 
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made for the use of caste pots. The other two funds, the Darasa 
and the Dadaran, are really made up, as I have already shown, of 
donations intended for pious as well as charitable purposes. The 
mantenance of the temple and gifts to other temples are ex press 
objecta of the temple funds just as the benefit of Sadhus and 
pogr Jains is one of the express objects of the Sadaran fund. 
Those who are entrusted with the administration of such funds are 
undoubtedly administering a publio religious endowment as well 
as a public charitable trust. No caste line of demarcation is 
drawn either with regard to the temples to be assisted or the poor 
to be relieved. The terms would cover all Jain temples and all the 
Jain poor. These two funds, therefore, differ widely from the 
Mahajan fund, whose object is narrowed to the supply of the needs 
of the caste as a social institution.” 


As regards the second point he observed : * It was also contend- 
ed that the temple belonged to the caste and therefore its funds 
were equally caste property. Ido not think this argument bears 
examination. The temple itself was erected primarily, perhaps, for 
‘the convenience of the caste, but it was also built for purposes of 
ordinary worship, and has always been open to all the Jain com- 
munity. Permission to worship there was Bubject to good behavi- 
our, but it was not shown to have been closed to any one who came 
to do homage or worship. The good condition is imposed on all 
votaries in every place of worship; it does not make the temple a 
private tetnple, . Tt is a condition imposed on the right of attend- 
ance in, this Court, but it does not make the Court any the leas a 
public place.” After then pointing out that it was difficult to say 
what exactly consisted of dedication to the public and after point- 
ing out the status of a private temple or chapel, he observed : 
“The land on which it (temple) is built, the three lakhs which had 
been amassed by subscriptions, belong, not to the caste, but to 
the idol. Itisres nullius and egira commercium, and the managers 
are only fiductary owners, just as the person in England owns the 
parish church, ......... The donations were dedicated to religious 
and charitable purposes, and once so dedicated they oannot be 
diverted from their original purpose." 


As regards the 8rd and 4th points he observed: “All auch 
institutions (public, religious and charitable) are under the superin- 
* e ’ 
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tendenoe of the Crown es parens patriae, and those who managé 
them can at any time be called to account for their management. 
Story reviews all the authorities and says: ‘ The King, as parens 
patriae, has aright to guard and enforce all charities of a public 
nature by virtue of his general superintending power over the 
public interests.’ ...... It is not enough to show that the gifta...... .. 
were irrevocably made for charitable or religious purposes. It 
must also be shewn that the charitable purposes were public in 
character; that the gifts were not made merely in the interest of 
the Doasa Oswall caste who, if they rank as sole beneficiaries 
of this as a private charity, may condone any mal-administration. 
If the gifte were to a public charity, or to a religious endowment, 
there would be no doubt of the incapacity of the caste. to interfere" 
by way of condonation. Mismanagement of any public trust is s 
distinct contravention of the law, and is & case for the interven- 
Hon of the State. . ......This rule is embodied in the maxim pacig 
privata jurt publseco derogare non possunt.” 


The case of Chintaman Bajajt Dev v. Dhondo Ganesh Dec! 
is the next and the last case that may usefully be considered in 
this connection as laying down any principle. The oase is 
familiarly known as the Chinchoad Sevasthan case. The Bombay 
High Oourt in holding that it was & public religious and charitable 
trust within the meaning of B. 589, O. P. O., observed: “The long 
established practice, of treating the entire income of the endow- 
ments as constituting one fund for the support of the several 
shrines the wee which the public generally have made of the 
shrine for the purposes of worship and devotion, differing in no 
important particular from what obtains in other temples admittedly 
public, and lastly the active part taken by individuals outside the 
Dev (founder’s) family in the festivals of the deity and tho votive 
offerings from the same class of persons are all irreconcileable with 
any other conclusion than that it was not only the intention of 
the governiug power (in 1744 when a grent was made by the 
Peshwe) that thenceforth the sevasthan consisting of the above 
shrines would be a public devasthan but that he has always, as a | 
fact, been regarded as such by the managing members of the Dev 
family and the public generally for more thana century and a half.” 

L (1888) L L. K, 15 B. 612. Bee also Shri Dhwndiraj Ganesh Dev v. Ganesh, 
(1968) L L R,18B.TÀL ^; ^7 ^57 s aye puer ep segs 
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- The fact that the property of an institution is described in the 
Inam title-deed as “devadayam” is a test to show that the insti- 
tution is publics. 

ə There are many other cases in which it has been held that the 

trusts in question were public trusts, charitable or religious or 
both. But itis unnecessary to refer to them as they do not lay 
down any principle. 
e By far a well-known example of private religious endowments 
in Hindu Law is-a gift to a family idol*. There are various dis- 
tinctions between the two classes which are not observable in 
English Law. We shall advert to them. in detail on & future 
, occasion, A trust for the maintenance and repair of a settlor’s 
in Mahomedan Law would be a private religious endowment (in 
the nature of wakf). 


: NOTES OF INDIAN CASES. 

Shanmuga Mudaly v. Palnati Kuppu Chetty, I. L. R., 25 
M.%18.—The decision in this case turned upon B. 10 of the Rent 
Recovery Act. Probably if the matter is one arising for the first 
time it may be that two views will be possible. But the question 
has really been settled so long ago as 1884 by the case of Yakub 
v. Narasingat. As against this we have nothing but a dictum of 
Sir Charles Turner, C. J., and Muthusawmy Asyar, J.,in The Court 
of Warts v. Darmalinga*. It may be pointed out that the questiou 
there under consideration was not the question raised in the Full 
Bench. Their Lordships were not considering S. 10 and never 
meant that their decision should govern that section which would 
be evident from thefact that in Mahomed Yakub Sahib v. Mahomed 
Jafir Als Sahib’, the same judges had to consider the language of 
3. 10 and expressed an exactly opposite opinion. The language of 
their Lordships in The Court of Wards v. Darmalinga* can at the 


L Muhammad Jafar v. Muhammad Ibrahem, (1900) I. L. B., 24 M. 243 (245), 


2. Huseni Begam v. The Collector of Moradabad, (1897) 1. L, B., 20 A* 48, whero 
& trust for the up-kesp of mosque, for expenses of an annual |‘ urs’ and for foeding 
poor at ‘urs’ was held to be a lic charitable and s trust; Alagappa 
Mudalar v. Sivaramasundara M: tar, (1805) T. L. B., 19 M. 211, where a choultry 
in Vachakarapatti intended for travellers was eld to be a public oharity. 

8. Radhaboy v. Ananirao Bhagwant Deshpande, TR 9 B. 198 ; Protab 
Ohandra Misser v. Brojonath Misser, (1801) I. L. R., 19 O. 27 


4 LL R,79M. 572. 5. LLB, 8M, 2 E I. L R., 4 M. 107. 
9 e 
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most be only an.incidental observation and can hardly be con- 
sidered a dictum and yet Collectors and other officers entrusted 
with the duty of deciding cases under the Rent,Act have bean 
generally following this observation for -the position that B. 10 
warranted the ejectment of a tenant. without tender of a patta. 
It need hardly be said that the litigation which has enormously , 
cropped up between landlord and tenant is partly the result of this 
meagre and inartistically drawn Aot, and partly also of the errors 
and mistakes of the judges and officers entrusted with the duty of 
construing the Act. It may be that had the case of Yakab v. 
Narasnga* been brought to the notice of their Lordships of the 
Division Bench, there may have been no reference to a Full Bench. 
We are glad, howver, that the question has been authoritatively 
set at rest by the Full Bench. The decision in Yakub's case iB & 
direct authority upon the question now decided by the Full Benoh. 
It may also be pointed out that Turner, O. J., who was a party to 
the decision in Court of Wards v. Darmalinga? was also a party 
to the decision in Yakub’s case. Not merely was Yakuba case 
not referred to before the Division-Bench, but it was not referred 
to even before the Full Bench when one would expect counsel 
interested to be more diligent in their search of cases. One 
has to shelter himself under the plea that the reports are 
overgrowing now-a-days beyond the control of even the busiest 
of lawyers. The really difficult questions that arise under 
§. 10 are not with reference to the construction of the words 
‘(shall not have accepted” and ‘default,’ but with referbnce to 
the words “ Collectors judgment.” What should happen if there 
is an appeal and the Collector's judgment is modified. Tf when the 
appeal is pending, the landlord has ejected the tenant under S. 10, 
what are the rights of the tenant when the patta is amended by the 
appellate Court. If the patte is not amended or modified, then it 
may be said that the tenant has no remedy. Even then, one is rather 
struck at ‘the hardship of a tenant being obliged to execute a 
muohilika when he contends bond fide inappeal that the patta was 
wrong or that he was not bound to accept a patte. But if the 
appeal has modified the patta and the tenant has already been 
ejected, how is he to be placed in statu quo. Could he apply for 
restitutton ? Orif it is not a case of restitution, what isthe tenant’s 


l. I, L. Bs? M. 572, 1 LLB, 8AL2, 


e “i 
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»omedy to recover possession of the holding from which he has been 
ejected ? If the landlord has waited for the judgment of the appel- 
late Court, coukl he then take advantage of the penal provision of 
S,10. In such cases, difficulty arises with reference to the words 
* within ten days of the Oollector’s judgment.” Oan the judgment of 
an appellate Court confirming pr modifying the judgment of the 
D$puty Collector or the Head Assistant Collector be said to be 
“ Collector's judgment " within the meaning of B. 10 ? These and 
several other questions remain to be answered so long as the 
present Act is allowed to remain in the Statute Book. 


Bai Diwali v. Patel Bechardas—I. L. R., 26 B. 445 :—1t is 
impossible to treat seriously some of the reasons assigned by the 
learned judges for their decision in this case. Probably, after the 
recent decision of their Lordships of the Privy Council in Jogeswar 
Narain v. Ramchandra Dutt}, it is impossible to contend that a’ 
gift to two Hindus creates, in the absence of specific evidence 
of such intention, & joint-tenancy between the two brothers as 
known to the English Law. But there can hardly be any doubt 
thaf where the two donees are members of a joint Hindu family, 16 
may be taken to be a gift to the two brothers as members of & 
co-parcenary. There is a considerable body of authority for this 
position. See Radhabat v. Nanarav,* and Sham Narain v. The 
Court of Wards*. And yet we find the learned judges in the 
Bombay case now under notice overruling the above contention 
on the father strange ground that such a gift would be inconsistent 
with.the Tagore case. The Tagore case has now become, as was 
observed by a learned Judge of the Madras High Court, the A. B. C. 
of Hindu law and has been applied to many olassee of cases 
and yet this is the first time that we have heard of its application 
to the case of a gift to two persons living in co-parcenary to 
take as co-parceners: with rights of survivorship as known to 
Hindu Law. ‘Che Tagore case holds that.a gift to an unborn 
person is invalid. Is there a gift to an unborn person in the case 
of & gift -to two brothers. living in co-parcenary fT. By no stretch 
- of imagination, can one conogve of such persons being unborn. 
That the two brothers can take with rights of survivorship as 
l1 (1800) L. B. 28 I. A. 44. 3. (1879) L L. E~, 8 B. 151. 
8. (1878) 20 W. R. 197. 
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known to Hindu law there can be no doubt upon the authority of 
the two cases cited before. No doubt as an incident of the Hindu 
law of oo-parcenary other persons would become interested by the 
mere fact of their birth. This is an incident which flows from the 
very nature of a oo-parcenary but there is no gift directly to those 
persons, though the law declares that sons and grandsons of the 
donees if born subsequently will take an interest by the mere fect 
of their birth and not by reason of the gift, 4. a., the interest in 
favour of sons and grandsons who may be hereafter born is nc} 
created by the gift but by the Hindu law. Probably Mr. Mayne's 
opinion may be, as may be gathered from para 277 of hia book on 
Hindu Law, that such sons and grandsons will get no interest 
at all but that the donees themselves will take with rights of survi- 
vor&hip 80 as to exclude the widow!. It is rather strange that 
the case in 8 Bombay should not have been cited before their 
Lordships. Perhaps after the decision in the Jagampet case by 
which it is now possible for two persons taking even by descent hav- 
ing rights of survivorship this decision of the Bombay High Court 
may be taken to have been impliedly overruled. 


SUMMARY OF RECENT CASES. 





George Whitechurch, Limited v. Cavanagh [1902], A. C. 117. 


Company Secretary, position of —Cerisfication and certificate 
 —Cerisficates not lodged — Histoppel by cerisficatton-— Estoppel by 
represeniatton — Memorandum of arttcles— Notice. : 


The Secretary of a company is a mere servant. His duty 18 to 
do what he is told and no person can assume that he haa authority 
to make any representation at all. 


A certificate is very different from certification. The former 
is under the seal of the company and is made prima facie evidence 
of title by the Companies Aot. The latter is required only for a 
temporary purpose to meet the exigenoies of the Stock Exchange. 
Transfers are never certified under the company’s seal. There is 


- no obligation on the part of a company to certify transfers at all. 


Bee ee 
l. But see per Dhashyam Áiyangar, J., in Sudarsanam Marsiri v. Naranmhulu 
Maistri, I. L. E, 25 M. 140 (155 and 150). p l 
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e A company is not estopped by the certification of its secre- 
tary if he gives & receipt or an acknowledgment for certificates 
which have not*been lodged with him. 


* Grant v. Norway 10 C. B. 665 followed. 


The doctrine of estoppel by representation is a very old head 
of equity. A representation to bind anybody as an estoppel must 
be a representation of an existing fact, or rather a representation 
~ to some faot alleged to be in existence, and must not consist of 
promises de futuro. 


Persons who deal with companies must be tekon to have had 
, notice of the memorandum and articles of association. 


r 


TE 


London County Council v. Attorney-General [1902], A. C. 165. | 


Attorney-General, right of, to decide case fii for interference 
of Court. 
"The jurisdiction of the Attorney-General to decide in what 
cases it is proper for him to sue on behalf of relators is absolute 
and Courts have no right to interfere with such right. 


— —n 


. Carr v. Fracis Times and Co. [1902], A. C. 176. 


Tort commsited «n foreign country—Bight of acison——J uatsfica- 
tion by law of foreign country—Judgment in rein. 


To found an action in this country for a wrong committed 
abroad two'conditions must be fulfilled. 


lst, the wrong must be of such a character that it would have 
been actionable if committed in England. 


2ndly, the act must not have been justifiable by the law of 
the place where it was committed. 


The Sultan of Muscat is an independent sovereign where the 
Sultan of Muscat prohibits the passage of munitions. of war and 
„authorizes the seizure of the same in his territorial waters by 
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British ships of war. Seizure by a British ship is legal and is 
justifiable and a person aggrieved (a British subject) cannot sue 
the officer of the British ship aa for a tort or actionable wrong. ° 


The act of the Sultan in authorizing the act or in raüifyirfg 
such a seizure as lawful is an act of State and no British Oourt has 
` jurisdiction to go behind the same and consider whether the law 
of Muscat was not different. Itis not a judgment 4n rem but it is 
the law declared by the sovereign whose sovereignty is absolut 
, and unqualified. . 


a —HoÀ RÀ 


John Dongan v. James Macpherson [1902], A. O. 197. 


Trustee and beneficsary—Purchase by trustee from benefictary 
—Duty to dssclose. 


A trustee purchasing the interest of his beneficiary must act 
fairly and honestly and is under an obligation to disclose to the 
cestus que trust any facts possessed by the trustee. A purchase 


made without disclosing such facts is voidable at the option of 


the beneficiary. 
Thomson v. Eastwood 2 A. O. 286 followed. 


Where & trustee (who was also & beneficiary) had caused for 
his own purposes the valuation of his interest and did not disclose 


this information to the beneficiary from whom he purchased, the ' 


purchase will be set aside at the instance of the beneficiary" 





East Fremant v. Ànnois [1902], A. C. 213. * 


Public body—Heerctse of Statutory powers —Damage to private 


individual—No cause of actvon. 


If persons acting in the execution of a public trust and for 
the publio benefit do an act which they are authorized by law to 
do and doitin & proper manner, though the act so done works 
a special injury to a particular individual, the individual injured 
cannot maintain an action. He is without remedy unless a remedy 
is provided for by the statute. Butif in doing the act the trustees 
acted not reasonably and did unnecessary damage, then the private 
individual who is injured may complain of the wrong. 
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. Where a Municipality is authorized to repair or improve a 
public street and in improving the publio street an excavation was 
made in front of the respondent’s premises which deprived her 
of access to the house. 


Held, that the respondent has no cause of action, the Munici- 
pality not having exceeded the powers vested in them by. law. 





* Tungo v. Man Hon Insurance Company [1902], A. C. 289. 


As of assoctation—Irregular registration —Adoption by 
shareholders. P oe 


Articles of association stand on a very different footing from 
the Memorandum. 

A special resolution, which is the statutory mode of enacting 
articles of association may yet be proved by a long oourse of 
acquiescence. 

Where articles of & company: not signed by the then mem- 
bers were irregularly registered along with its Memorandum and 
afterwards soted on by the members for a period of 19 years with- 
out any objection :— 


Held, that they must be treated as valid. 





Gresham Life Assurance Society, Limited v. Bishop 
E [1902], A. O. 287. 


* 


Income Tax Act, 1842 Ch., 85 S. 100, Sch. D.—Interest 
from foreign snoesimenis— Hecespt within the United Kingdom— 
Mero taking into account. 
| " Interest arising from foreign securities and paid abroad is not 
«received within the United Kingdom” within the meaning of the 
Income Wax Act, 1842, O. 85 B. 100, Sch. D, and is not chargeable 
with income tax. A constructive receipt is not within the-boope 
of the statute. A mere taking into account in the books of the 
person entitled is not & sufficient ps MADE the meaning of 


thé Act. 


Ln — M v - 
- 
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Farquharson and Co. v. King and Co., [1902], A. 0. 825. à 


Fraudulent converston or asportation—Power of disposition 
gwen to a clerk— Fraud of clerk— Loss to one of two innocent persons 
—-Hetoppel. 


Hstoppel can only arise where one is precluded from denying 


the truth of anything which he has represented as a fact although 
it is not a fact. 


e 
Where a person who has bought goods bona fide receives them 
from"the vendor not upon the faith of any representation that they 
belonged to the true owner but only receives them from a person 
who purported to sell under' a fictitious name, there can be no. 
estoppel as against the true owner. 


The mere fact that a person allows another to be in possession 
of goods (and allows him to deal with goods under an authority 
which ig not known to the person who deals with the servant and 
who does not profess to act upon any such authority) will create 
no estoppel in favour of persons dealing with such person in 
possession. 

A servant who is employed by his master to sign delivery 
orders in respect of certain goods warehoused with a dock Com- 
pany, and who abuses his position in getting the orders to himself 
under a fictitious name and under such fictitious name sells the 
timber to a third person who receives delivery from the warehouse- 


man iS guilty of theft and cannot convey any title to Buch'third 
person. 


e) 


Eastern and South African Telegraph Oompany, Limited v. 
Cape Town Tramways Companies, Limited. [1902], A. C. 881. 


Hecape of electric current—Cable Company—Non-natural use 
—JInjury. 


The principle of Rylands v. Fletcher (1808), L. B. 8 H. L. 880 
is not inconsistent with the Roman Dutch law applicable in Oape 
Colony? 
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. According to that principle a person who stores (without the 
protection of a statute) electricity on his land makes a non-natural 
user of his landeand is olearly liable if the electricity escapes there- 
l from and injures & person or the ordinary use of his property. 


The principle of Rylands v. Fletcher does not apply to the 
cage of an injury caused to a person who is himself making a non- 
natural use of the land and the injury is with reapect to such non- 
ngtural use. 


Where, therefore, electricity stored by a tramway company 
escaped and affected an apparatus of a Cable Oompany and there 
would have been no injury if the apparatus had been constructed 
evith certain precautions and in oonsequenoe the working of the 
cable was affected, held that the Tramway Oompany was not liable 
asthere was no injury within the meaning of the principle laid 
down in Pletcher v. Rylands. 





Spurrier v. La Cloche [1902], A. C. 446. 


Fire polscy—Confhct of laws— Intention of paries —Áward 
condsison precedent to sust. 


i 

The intention of the parties to a contract is the true criterion 
to determine by what law it is to be governed as regards ita inter- 
pretation and effeot. 


a 


Hamlin & Co. v. Talisker Distillery [1894], A. C. 202. 


Fire policy— Made in Jersey—Condtiton as to arbsiration— 
Constructton—Hngltsh Contract. 


No action can be brought upon a fire policy made in J erBey 
unleas the &mount haa been settled by arbitration &ooording to the 
condition contained in the policy as the intention of the parties was 
to regard the policy as an English contract. 


Such & condition ina policy does not oust the jurisdiotion of 
the court. Only if gives no cause of action until the condition ia 


fulfilled. 
Scott v. Avery (1855), 5 H. L. O. 811 followed. 


ES 
e 


á e 
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} 


' — "Horne e. Struben, [1902], A. C. 464. ` 

Constructton—Grant— Diagram. 

Where a grant of land is made with certain specified boun- 
daries-“ as will further appear by the diagram " and the diagrafn 
is repugnant to the terms of the grant. 

Held, that the title of the grantee being expressed in the grant 
the grant must prevail over the diagram. 





Janson v. Driefontein Consolidated Mines, Limited [1902], 
A. 0. 484. . 

Insurance by an alten—LLoss before actual war but when war , 
imminent—ASetsure by Hnemy’s Government— Property of subject of 
Enemy's Government— Public Policy—Valsdsty of insurance. 

In order that Courtes may declare that a transaction is against 
public policy they must find that it comes within a principle of 
publio policy recognised by the law. They cannot invent a new 
head of publio policy and a Judge has no jurisdiction to bring into 
discussion his own views of expediency, 

The phrase “ against public policy” is not one which explains 
iteelf in a Court of law. 

Public policy is & very unstable, treacherous and dangerous 
foundation for legal decision. 

The law recognises a state of peace and a state of war. It 
recognises no intermediate state which is neither peace nor, war. 
Threatened, anticipated war or imminent war is still peace in the 
eye of law. 

No amount of strained relations between two countries can 
affect the subjects of either country ín their commercial or other 
transactions. 

It is a rule of the common law that the king’s subjects cannot 
trade with an alien enemy without the king’s license which assumes 
that there is war. Every contract made in violation of this 
principle is void. 

It is also & rule of the common law that no action can bë 
maintained against an insurer of enemy’s goods or ships against 
capture by the British Government. So that British seizure of: 

e 
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slien goods followed by deolaration of war will not be covered by 
a policy of insurance and will not entitle the alien to gue upon an 
insurance effected by him. This principle applies even though the 
inSurance was effected before the commencement of the hostilities 
and was in ita inception legal. 

. But an insurance effected and Joss covered by the policy 
ensuing before the commencement of hostilities and while relations 
age strained will entitle the insurer to bring an action on the 
policy. If war is declared the right of action on the policy is 
suspended during’ the continuance of the war but revives on the 
restoration of peace. 

Per Lord Davey :—Semble ;—It may not be competent for the 
parties to waive an objection that an alien enemy cannot sue in 
British Oourts and to claim a decision on the merits, and the British 
Courts are bound to take notice of and give effect to the objection 
Which is one based[on considerations of public policy affecting the 
sovereign. 

„Per Lord Tindley :—Contra on this point. 





Reeve v. Lisle [1902], A. C. 461. 

Mortgage—Clog on redempiton—Opiton given to morigagee to 
become partner—Mortgaged property constituted partnership pro- 
perty— Breaoh —Damages. 

Whtre by a transaction subsequent to a mortgage the mortgagor 
agreed in consideration of being given & further time for payment 
to give the'mortgagee the option within the further time to become 
a partner with the mortgagor, the mortgagee also agreeing in that 
event to relieve the mortgagor absolutely from payment of the 
mortgage amount and the mortgaged property was to be constituted 
partnership property and the mortgagee exercised his option to 
become partner within the further time but the mortgagor refused 
to give effect to it — 

Held, (1) that the transaction was not invalid as being a clog 

on the equity of redemption ; 
(2) that the agreement was valid end enforceable ; and 


(8) that the mortgagee is entitled to recover damages 
fram the mortgagor for breach of tht agreement. 
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[It may be observed that the headnote refers to an option fo 
purchase. But the facts only point to an option to heoome partner. 
An option to become partner need not necessarily be an option to 
purchase but coupled with an agreement to constitute the nortraped 
property partnership asset it may be treated on the same footing 
as an option to purchase :— Ed. | 





Neale v. Gordon Lennox [1902], A. C. 465. Š 


Counsel and Client—Anthority of Counsel to refer ease for’ 
arbttratton—Lamitation by Client of authorsty— Reference in emcess 
of authority—Jurtsdiction of Court to set aside order of reference. 


A Oourt has inherent jurisdiction to regulate ites own procedure 
and in exercise of this general jurisdiction, the court may, where 
ita assistanoe is sought, refuse to give effect to an agreement to 
refer made by counsel who had not merely no authority but had 
been expressly prohibited by his client from consenting to refer 
except on certain terms. 


A counsel has no authority to refer an action against the wishes 
of his client or upon terms different from those whiob his client 
has authorized. Where a reference is in fact made upon terms 
different from those which the client has authorized, tho drawing up 
of the order may be stayed on the representation of the olient, or if 
the order is drawn up it may be set aside on application by the 
party affected even though the limitation put by the client on hia 
counBel's authority was not known to the other side when the 
reference Was agreed upon. 2 


A court of justice is not bound to sanction an arrangement 
made by counsel where ibis not in the opinion of the court a 
proper one and where the giving effect to it will be an injustice to 
the parties. 





Hilder v. Dexter [1902], A. C. 474. 


Compantes Act 1900, 75. 8, sub-sec. (2)—Commtsston out of 
capital—Agreenient to give option to take share, at par— Chance 
gsven to resell at premium by person.ewerctaing optton—Valsdity of 
qgreement—Conastruction of statutes—Previous state of the law, 

e 
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! There is no law which obliges & company to issue ita shares 
above par because they are saleable at a premium in the market. 
It is only a question of prudentia] management for the direotors. 


An arrangement by the directors that upon condition of a 
person taking up certain shares at par immediately he should have 
tle option to apply for further shares within a certain time without 
reference to the then state of the market is a valid arrangement 
&nd is not invalid under S. 8, sub-sec. (2) of the Companies Aot 
of 1900, though when the option is exercised the shares are sold in 
the market at premium. 


The transaction aimed at by the section is the payment by the 
l company of any commission out of its capital potential or paid up 
and not to a possible advantage that a person who has paid at par 
may gain by selling at & premium when the shares are sold in the 
market at premium. 


Per Lord Davey :—In construing a statute, the state of the 
law before the statute may be properly considered with a view to 
ascertaining the mischief against which the enactment is directed. 





Bank of New South Wales v. Goulburn Valley Butter 
Company, Proprietary [1902], A. O. 548. 


Banker and Customer—Company and managing director— 
Cheque drawn by managing dtrector—Amount transferred to 
managing dsrector's private account—Rights and duties of banker. 


In the absence of notice of fraud or irregularity a banker is 
bound to honour his customer’s cheque and is entitled to set off 
what is due to a customer on one account against what is due from 
him on another account, although the moneys due to him may in 
fact belong to other persons. 


A banker is, however, not justified of his own motion in trans- 
ferring a balance from what he knows to be a trast account of his 
customer to the same customer’s private account. 


Where, therefore, moneys which stood to the credit of a 
company’s account ina bank was transferred by cheques of its 
hanaging director to the credit of his own private account which 
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was overdrawn and the}bank had no reason to know of the financial 
difficulties of the managing director and acted in good faith and 
without notice ofzany irregularity and the company now sued the 
bank for recovery of the amounts so transferred. ° 


Held: (1) that thetbank was not bound before honoriug the 
cheques to inquire into the state of a&oeoouhb 
between the company and its managing director ; 

and (2) that the company could not recover the amoun 
transferred by means of the cheques- drawn by 
the managing director. 


———— Pd 


Ponamma v. Arumugam [1902], A. C. 561. 


Practice--Speotal leave—Appeal in forma pauperts— Áppeal- 
able amount—Partition—Sust—Total value of estate to be pare 
tioned. 


Where under the {Code of Ceylon there was no provision 
' empowering the Supreme Court of Oeylon to admit an appeal to 
His Majesty in Council in forma pauperss, special leave might be 
granted by the Privy Council where the case was as regards 
amount, value and nature fit to be taken in appeal. 


In a suit for partition it is the total value of the estate and 
not the petitioner's fractional share that determines thg test of 


jurisdiction as regards the appealable amount. 





Steamship Balmoral Company v. Marten [1902], A. C. 511. 


Insurance Poltcy—Shtp valued for policy at less than real 
value—General average loss—Salvage—Inabsiity of underwriter, 


Where there is an insurance on cargo, freight, and ship at a 
certain valuation and there is & general average loss and the proved 
value in the salvage action 18 ‘more than the policy value, the 
underwriters are liable to the assured only for that proportion of 
the salvage and general average losses which the policy value bore 
to the proved value. 
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Privy Council practtce—Concurrent findings of fact—Rassing 
of new pots before Privy Council. 

It is the practice of the Judicial Committee of the Privy 
Council not to disturb concurrent judgments of two courts below 
ora question of fact unless it be made plain that there has been a 
miscarriage of justice or at least that the evidence has not been 
Mlequately weighed or considered. 


Tt is also a rule of practice that & new point will not be enter- 
tained by their lordebips which might have been met by evidence 
in the courts below. 


a 


National Bank of Australasia, Limited v. J. Falkingham 
and Sons [1902], A. O. 585. 


° Victorian. Book Debts Act, 1896, S. 8.—Book-debi, assign- 
ment of — Non-regssiralson—Invalsdaty— Covenants and recitals not 
affected. 

"Where under the 8rd Section of the Victorian Book Debts 
Act, 1896, it is provided that “no assignment or transfer" of 
book debts shall be valid unless registered and certain contractors 
assigned to a Bank the moneys payable to them by the Govern- 
ment under & contract and such assignment was not registered. 

Held that, assuming the assignment was of a book-debt, the 
omission to register only invalidated the assignment of the debt 
and did not affect the recitals and covenants for payment contained 
in the deed. 


M à 


Molinsaux v. London, Birmingham and Manchester 
Insurance Company [1902], 2. K. B. 589. (C. A.) 


Dsrector—Qualsficahon as to number of shares—Contract to 
take shares—Reasonable me—Dsrector's liability for ghares— 
Ressgnatron of office. 

A person who accepts an appointment as director, knowing 
that the holding of a certain number of shares is & necessary 
qualification and acts as a director, must be held to have con- 
tracted with the company that he will, within a reasonable time, 
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obtain the requisite shares either by transfer from existing shares 


holders or directly from the company. If he has not obtained the 
shares within & reasonable time from the public, the company are 
authorized to put him on the register in respect of the share. 
Where the Manager and Seoretary of the Company on the lapse of 
a reasonable time entered the nae number of shares in the 
name of a director in the register :— 


Held (1) that he was liable to pay for the calls in respect 
of those shares, and : 


(2) that his liability is not discharged by his subse- 
quent resignation of the office of director. 


Dunn v. Bucknall Brothers [1902], 2 K. B. 614. 


Bill of lading—Shspowner’s obligation to shipper—Carriagée 
of enemy's goods—Beszure of ship—Delay in delivery—Damages, 
measure of—Loes of market. 


A ship owner will not be exonerated from losses arising from 
any of the excepted causes in a bill of lading when there has 
been any neglect on his part to take all reasonable steps to avoid 
them. 


The carriage of goods destined for an alien enemy by a &hip- 
owner without the knowledge and consent of the other shippers 18 
& breach of duty to the latter. 


Where the ship-owner carries such goods and the ship is 
seized and detained for this reason and there is a delay in con- 
sequence in delivering the goods of the other shippers, the ahip 
owner 18 responsible in damages for the delay in the delivery. 


The measure of damages is the difference in the market price 
of the goods at the time they ought to have been delivered in the 
ordinary course and the time when they were received, 


There is no rule of law that damages cannot be recovered for 
loss of market in the case of a breach of contract of carriage by 
BOG. 


* 
ee 
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*  Tolhurst v. Associated Portland Cement Manufacturers 
(1900) Limited [1902], 2. K. B. 660. (0. A). 


, Judicature Act, S. 25—Companes Act, N. 157—Assignment 
? f contract—Novatio—Consideration ewecuted—Contracts involving 
mutual obligations sisll unperformed—Contracts involoing special 
personal qualsficattons—Action $n. assignees name—Assignor not 
sncapable of enforcing rights under contract. 

e 


"Neither at law nor in equity can the burden of & contract be 
shifted off the shoulders of a contractor or to those of another 
without the consent of a contractee. This can only be brought 
‘about by the consent of all three, and involves the release of the 
original contractor. 


It is equally clear that the benefit of a contract can be assigned, 
gud wherever the consideration has been executed and nothing 
more remains but to enforce the obligation against the party who 
has received the consideration, the right to enforce it can be 
assigned, and can be put in suit by the assignee in his own name 
after notice. This right is based onthe equitable principle that 
it will be against conscience on the part of the person on whom the 
obligation lies to discharge it to the original contractee after he 
has notice that the latter has assigned the benefit of it to another 
person. 


The special right of ignoring altogether the consent of the 
person upon whom the obligation lies to the substitution of one 
person for another as the recipient of the benefit would seem in 
principle and common justice to be confined to those cases where it 
can make no difference to the person on whom the obligation lies 
to which of two persons he is to discharge it. 


Contracts can be said in strictness to be assignable only in the 
sense that the benefit of all that remains to be done under it can 
be assigned without the consent of the person on whose part there 
remains something to be done. 


In cases of contracts where there are mutual obligations still 
to be enforced and where the whole consideration has not been 


executed there can be no assignment in the sense of ‘discharging 
5 e 
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the original contractee and creating privity or quasi-privity with a 
substituted person. 


When contracts involving special personal qualificationsin the 
‘contractor are said not to be assignable, what is meant is, not that 
contracta involving obligations not special and personal can be 
assigned in the full sense of shifting the burden of the obligation 
on to & substituted contractor any more than where it is special 
and personal but that in the first case the assignor may rely updéh 
the act of another as performance Ed himself whereas in the sécond 
case he cannot. 


B. 25 of the Judicature Act and S. 157 of the Companies Act. 
must not be construed as rendering assignable contracts which were 
before incapable of assignment. 


Where therefore an owner of land in consideration of & 
Company constructing & tramway contracted with the Oompany tb 
supply them for 50 years with at least of 750 tons of chalk per 
week, and go much more as they might require and the Oompany 
whioh had a small capital and had been carrying on business on a 
small scale went into voluntary liquidation and transferred all 
ita business and property (including this contract) to a second 
Oompany which had a large capital and an extensive business :— 


Held (1) that the second Company cannot maintain an action 
on the contract in thar own right, : 


(2) that the contract had not been put an end to by 
the liquidation of the first Oompany or by their 
assignment, 


(8) and that therefore ': o contract was a subsisting 
one between the original parties and that the 
second Company oen maintain a suit on the 
contract in the name of the first Company. 


[See Namasivaya Gurukkal v. Kadir Ammal, I. L. R., 17 M. 
168; and J. H. Tod Lakhmidas Purshotamdas, I. L. R., 16 B. 
441 ;—Ed.] 


s d 
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Miller v. Law Accident Insurance Company, [1902], 2 K. B. 694. 


Marine Insurance Policy— Restraint of princes or people—" 
Operation of Municipal Law— Warranty against “ Capture, soteure 
ang detenison." 


The more operation of an ordinary Municipal Law affecting 
or preventing the delivery of the insured goods at their destination 
is no “ Restraint of princes or people" within the meaning of a 
pelicy of Marine Insurance. 


There must be something violent and ont of the ordinary 
course of things before the peril is brought within the meanmg 
of the policy. 


A warranty in a policy of Marine Insurance against “ Capture, 
seizure and detention” operates to free the underwriters from 
liability under the words “arrests, restraints and detainmente" 
of Kings, Princes and people in the hody of the policy. 





. Read v. Friendly Society of Operative Stonemasons 
of England, Ireland and Wales [1902], 2 K. B. 782 (C. A). 


‘Just cause— Act sllegal—Persuasvon by an individual— 
Combination to coerce—Aocting for one's 4nteresi— Eeempison from 
habilsty. 

If the act done be illegal, ‘just cause’ cannot be averred to 
purge the wrong, as where illegal means have been used to 
bring about the breach of a contract to the detriment of a party 
thereto ‘just cause’ cannot come into the discussion at all. 


Persuasion by an individual for the purpose of depriving 
another person of the benefit of a contract if it is effectual in 
bringing about & breach of the contract to the damage of that 
person gives & cause of action; and & strong belief on the part 
of the persuader that he is actmg for his own interests does 
not relieve him from liability. A fortiori ho is not ‘released 
from liability where he does not confine himself to persuasion 
but combines with others to enforce their common intereste by 
coercing a person to break his contract with another. 
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Bellerby v. Rowland and Marwood’s Steamship Company, . 
Limited [1902], 2 Oh. 14, 


Limited company—Purchase of shares—Surrender—Ulira 
vires— Forfeiture. ° 


It is clear law that a limited company incorporated under the 
Joint Stock Companies Acts cannot purchase ita own shares, unlesa it 
does so by way of reduction of capital with the sanction of the oougt 
under the provisions of the Acts of 67 and 77. Any transagtion 
entered into by a company involving a purchase of shares is ultra 
vires. A company may forfeit shares for non-payment of calls 
when circumstances existed whiohtwould entitle the company so to 
do. But forfeiture is a statutory and the only exception. 


A surrender of shares to the company, the latter releasing 
the shareholder from further liability in respeot of the shares 
is equivalent to a purchase and is therefore illegal and ulira vires 
of the company unless made under ciroumstances which would 
have Justified!a forfeiture of the shares. 


Trevor v. Whitworth, 12 A. C. 409, followed. 


There i$ no distinction in principle between returning to a 
shareholder a part of} the paid-up capital in exchange for his 
shares and wiping out his liability for the unoalled-up sum pay- 
able thereon. Both involve a reduotion of capital It isan ultra 
vires of the company to release a shareholder from any part of his 
obligation to pay the uncalled-up balance on his shares. 


Ooregum Gold Mining Company of India v. Roper, [1892], 
A, C. 125 referred to. 


A shareholder so surrendering is still in law the legal owner 
of the shares and is not obliged to rely on any equity to have the 
register rectified. The company cannot set up lapse of time or 
laches or acquiescence as validating that which was in ita essence 
incapable of being made valid. 


General Proporty Investment Company v. Matheson’s Trustees, 
10 R. 282 referred to. 
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- In re National Distribution of Electricity Company, Limited 
[1902], 2 Ch. 84. 


Companies Aot, 1862, B. 145—Voluntary winding-up— Petition 
by contributory—Compulsory winding-up—Jurtsdiction of Court. 


The jurisdiction of the court to make a compulsory order 
while a voluntary liquidation is pending is not limited to casea 
where the latter ia shown to be a sham or fraud (i. e., the liquidation 
is made not for the purpose of winding up but with some oblique 
motive) or where the petition is supported by oreditora. The juris- 
diction arises when the court is satisfied that the voluntary liqui- 
dation is going on under such circumstances as are likely to pre- 
judice the shareholders in the company or when some benefit will 
result to the shareholders by the order for compulsory wind- 
IDg-up. 

e ‘The effect of B. 145 of the Companies Aot, 1862, isnot to exclude 
a petition for compulsory winding-up by a contributory after a 
voluntary liquidation. 





Newoastle (Duke of) v. Worksop Urban Council, 
[1902], 2 Ch. 145. 


Franchise— Market and — far —Merger—Tolls—Changes of 
days—Btallage dues—Renunotation of right—Grantor derogating 
from grant. 


In order that there may bes merger it is essential that there 
should be a greater snd a less estate, A franchise of a fair and 
that of a market aro separate and distinot and are of equal dignity. 
Bo a market and a fair may co-exist on the same day. 


Tolls sre not incident to a fair. Hence a franchise of fairs is 
unaffected by the omission to collect tolls. 


Tho effect of 8 surrender or forfeiture of a franchise of a fair 


or market is not to extinguish them but to restore them to the 
Crown, 


Where the person holding the franchise of fairs to be held on 
certain days changes the days mentioned in his charter, itis a 
cause of forfeiture; though it may be that the crown only oan take 
advantage of such a forfeiture, 


a 
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at the holder of the franchise will not be er titled to main- 
tain an action to recover tolls in respect of fairs held on days other 
than those suthoriged by the charter. e 


The authority to proclaim a fair does not carry with it thp 
right to hold the fair by the owner of the franohise on land not 
belonging to the latter. 


A fair toll is payable to the owner of the franchise in respeot 
of goods sold in his fair, or brought into his fair for sale, whether he 
be owner of the soil or not, and has nothing to do with the owner- 
ship of the soil. 


Stallage is paid in respect of some user of the soil and can 
only be exacted by the owner of the soil. 


The justification for the grant of tolls ina market or fair is 
the service to the public. The lord may remit all ora part of 
the toll to whomsoever he pleases. It is a well-known axiom that 
every one is at liberty to renounce a right established in his favor? 
The duty of the owner of the franchise is not to levy unreasonable 
tolls or télls beyond the maximum that he is entitled to levy under 
the charter. . 


Where, therefore, the lord of a manor was the owner of a 
franchise of market and of fairs (to be held in the streets) and the 
lord leased the market to the defendant's predecessors in title ` 
who took the lease on the understanding that no fair tolls were 
leviable and after the lease the fair was held on land provided by 
the defendants or their predecessors in title and on certain days 
when the fair was proclaimed and held and the defendants charged 
an increased toll for atalla in the market to persons who only 
attended fair days but allowed regular attendants at the market 
to have stalls at the usual market rate, and the plaintiff brought this 
action for an account of all tolls received by the defendants on the 
ground that they were all fair and not market tolls :— 


Held:—(1) that the defendants (leesora) were not liable for any 
fair tolls because they got under the lease all mar- 
ket tolls even though the fair may be held ; 


(2) that the grantor cannot derogate from his own grant 
and that the lessee got under the lease all rights of 
market whether fairs may happen to be held.at the 

" same time or not ; 
€ 
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: (8) that the defendants were not bound to collect fair dueg 
in preference to market dues and there was no pre- 
sutnption that the market, was absorbed in the fair; 

« - (4) that the plaintiff could not recover tolls on days nót 
named in the charter ; 

(5) that the increased tolls were stallage payable to the 

defendants for their ownership of the soil and that 
they were not liable to account to the plaintiffs. 





' Savill Brothers, Limited v. Bethell [1902], 2 Ch, 528. 


Grant: BettptioscConsirushon Hemet bad for uncer- 
tainty—Flection—Rule of perpetusty. | 

It is a rule of construction that where there isa grant and 
an exception out of it, the exception is to be taken as inserted for 
the benefit of the grantor, and to be construed in favor of the 
grantee. Ifthe exception is bad for uncertainty and the grant 
clear, the latter is operative and the exception fails. 

If the certainty of an exception is made to depend upon an 
election by a certain person and the election need not be made 
under the terms of the grant within the time prescribed by the rule 
of perpetuities, the exception will be invalid as offending aguinst it. 





Holloway Brothers, Limited v. Hill [1902], 2 Oh. 612. 


Negatsve bargatn—Person bound by me negative covenani— 
Asstgnes not menttoned—Lessee of person bound—Notsce—Land- 
‘Tord necessgry party. 


A negative bargain, that is, a bargain against particular user 
of land, retained on sale or lease of part of sn estate, may be 
enforced by any person entitled in equity to the benefit of the 
bargain against any person bound in equity by notice of it, either 
express or to be imputed at the time of aoqnisition of his own title. 


The lessee of a person bound by a restrictive covenant may 
be sued, whether assigns are expressly named or not. 


In an action by the lessor against his landlord’s lessee for 
an injunction restraining the latter from carrying on & particular 
trade the landlord may be a necessary party. 
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JOTTINGS AND CUTTINGS.  - e 





Polstical Lawyers :—Mr. Balfour, referring to the ‘great par" 
played by lawyers in the discussion on the Hduoation Bill, utiliz- 
ed the occasion for questioning the honesty and independence of 
the largest pon class in the House of Commons. ‘ The 
extraordinary thing is,’ said the Right Hon’ble Gentleman, ‘ that 
the opinions of Jawyers on both sides of the House, with surpriaing 
regularity, coincide with the opinions generally held by their 
political friends. A sufficient answer to the Prime Minister’s 
taunt is, perhaps, to be found in Mr. Asquith’s retort that * politi- 
cal lawyers are not the only class who have expressed views which 
have had the tendency to coincide with party expediency’; but a 
still more convincing reply may be found in the tribute subsequently 
paid by the Attorney-General to the legal members of the Opposi- 
tion who have taken an active part m discussing the complicated 
clauses of the Bill. ‘On several occasions,’ said Sir Robert Fin- 
lay, ‘ Hon’ble and learned gentlemen on the other side of the House, 
dealing with matters as to questions of law, have interposed and 
expressed their concurrence m the view I have ventured to express 
as being the true meaning of tho clause, and have in this way 
avoided the partisanship of the mere politician......... It is what 
any one would have expected who knows the profession, and, 
therefore, I think it is not unsuitable that Ishould express the 
sense I myself entertain. It would be easy to name a number of 
enunent lawyers who at important crises have expreeged opinions 
in the House of Commons which have not coincided with ‘the 
opinions generally held by their political friends.’ ^ The'speecheg 
of Sir Edward Clarke in the early stages of the Boer war are a 
sufficient proof that political lawyers are not always slavish 
partisans.—(The Law Journal.) 


+ 
+ * 


A decade of progress $n legal Hducatson :—In viewing the 
present. state of legal education, we may first naturally inquire 
how many law schools are in existence in the United States 
and how many students are in attendance upon them. . Only an 
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approximately oorrect answer can be made to that inquiry. A 
publishing house has recently put forth a list showing 104 law 
schools ; to thes number must be added at least four other 
schools whose catalogues I have recently examined, while as late 
as 1869-1900, twelve other schools were listed by the Commissioner 
of Education, although his entire list for that year numbered but 
96: It may be there are now as many as 115 or 120 Jaw schools in 
the country, but repeated requests for catalogues and information 
have brought but 98 replies, and these schools show for 1901-1902 
a total enrollment of upwards of 14,000 students. 


When it is considered that the last census disclosed that there 
were already in 1900 over 114,000 lawyers in the United States, 
more than in any other profession, save medicine and teaching— 
it will be seen with astonishment; and perhaps dismay, that the 
schools last year had in course of preparation about one-eighth as 
hany more. New York City is credited with about 8,000 lawyers, 
and yet the New York City schools had 2,000 law students in 
attendance last year. The enrollment in a single school near 
Boston exceeded two-thirds the number of practitioners in that city, 
and the enrollment in all the schools in and near Boston exceeded 
the total number of practitioners in that New England metropolis. 
The total number enrolled in all the schools was about equal to the 
total number of lawyers credited to the three largest cities of the 
United States, and .probebly exceeded the number in active 
practice: And yet, startling as these figures may seem, it must be 
remembered that, assuming that 8,500 students, or one-fourth of 
the total enrollment, were graduated each year, it would take 
about thirty-three years, ora full generation, to replace, more 
than 114,000 lawyers now credited to the profeasion :—The Amert- 
can Lawyer. 


+x 
Hees of Counsel and Solsators— Fusion of Bar and Rolls :— 
Mr. Harvey Clifton has contributed to the Sunrise and Ram- 
bler an article on a “ Reform in the Legal Profession,” in which he 
pleads for the fusion of “ Bar" and “ Rolls”, and points out how 
the present scale of costs tempta the lawyer to employ counsel. 


This is an evil of long standing. It is, of course, iniquitous that 
6 e i 
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it- should pay & solicitor better to get counsel’s opinion for hm 
client than to give his own opinion: to have pleadings drawn by 
counsel and summonses attended by counsel, rathdt than do such 
work himself. We fear Mr. Harvey Clifton tilts at a windmill. 
The present system suits the Bar, who are powerful in Parliament ; 
the present system suits soliators who escape responsibility and 
make more money. Fusion in theory is excellent, but there are 
some important points which are seldom discussed when the 
topic is raised. Are “ fused lgwyers" to have the right to sue for 
fees, and to be responsible for opinions ; or are the fees to be 
honorary ; with no responsibility for opinions given? Are we 
to adopt the “ Bar’ or the “ Rolls" rule? Another point requires 
tackling. If A goes to consult his ordinary “fused lawyer", may 
that “fused lawyer" take the opinion of an expert lawyer or of 
some specialist ? Mr. Harvey Clifton is, however, to be .congratu- 
lated on having added a temperate and well reasoned article to 
the tons of literature which already exist'on the subject :—Law 
Notes. > 


* 
* * 


Judges’ Salaries :—Salaries, as is notorious, are immensely 
higher in this country, (England) than anywhere. Our Lord Chan- 
cellor’s 10,000 }. a year looks well beside the 2,100 i. of the Chief 
Justice of the United States Supreme Court, or the German Reichs- 
gerioht President’s, 1,250 7. Italy’s five Chief Presidents have to 
make ends meet on 6007. Thus every one of our ordinary’ J udges 
of the Supreme Court in England, with his 5,000 1. a year, does 
better by a very long way than the highest judicial offtcer of any 
other country. lt may be added, too, that he is treated with 
respect and accorded an importance that falls to no other country’s 
Judges, But, again, that means spending more money :— Law Notes. 


* 
* xK 


A Crank Judge :—St. Lewis possesses & “ Orank” Judge who 
excels in eccentricity all other Judges even in America, where public 
men are always seeking notoriety. His name is Sidener, and he 
presidea over the First District Police Court of the city which is 
to hold a World’s Fair in 1904, and is-letting the whole world know 
all about it already. These are some of the things which have 
made him f&mous :—Subpoenaed a mule to come to Court. - Pro- 


* © 
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vided a separate part of his Court room for women. Allowed: a 
prisoner of considerable vocal talent to sing in Court thus paying 
his fine for diforderly conduct. Sentenced a man to a horse- 
whipping. Thelash. was administered by the man’s wife, under the 
supervision and direction of the Judge, who acted as a referee to 
call time. The man had been arrested for wife-beating :—Law 
Notas. 


* x^ 

Noceswity of Solsiors $n Easlway Company cases:—At Bt. 
Helens Police Court, last month, before Mr. A. H. Michell and 
Alderman Massey, seven boys were charged with throwing stones at 
a Railway train. Mr. Perkins, detective inspector, read sections 
of the Act under which the proceedings were taken, and by which 
& person might be sent to penal servitude for life. He was pro- 
ceeding to state the facts, when Alderman Massey asked if the 
officer was going to prove what he said. Mr. Perkins said he was 
going to call witnesses. Mr. Massey said he thought the London and 
North-Western Railway Company should haveinstructed a solicitor. 
It was not fair to the profession that the company should do this. 
Mr. Perkins said he was willing to be bound by the decision of the 
Bench. Mr. Massey: It is nota question of willingness; it is a 
question of being regular. The Olerk: It is not right that the 
North-Western should institute a prosecution of this importance 
and not send a solicitor. Mr. Perkins said Mr, Fenna would have 
attended if he was not otherwise engaged. Mr. Massey: There 
are plenty of solicitors in 8t. Helens, one of whom ought to have 
been instructed. You have read us ont one of the most dreadful 
acts of Parliament that I have ever heard read in all my life. Mr, 
Perkins: your Worships can deal with them under the Summary 
Jurisdiction Act. Mr. Massey impatiently protested that the Bench 
knew all about it, but he would make his protest against the North- 
Western Company doing things in that most irregular—he would 
go further and say that most improper way. The Olerk : You 
must pat your witnesses in the box. Mr. Perkins: I should like 
this settled. I am the informant and oan appear. The Olerk: 
You are not the bona fide informant. You have simply laid the 
information on the information you have received ; and the Court 
have decided you cannot address the Court or make any statement 
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as to the facts. You have been allowed a certain latitude, and the 
Bench now curtail it. Mr. Massey said he was not speaking 
personally to the officer, but it was a matter in the general interest. 
Surely the North-Western have a sufficient staff to send a solicitor 
to every prosecution : if not, let them increase their staff. We can 
send them the names and addresses of several young solicitors wae 
would like the work. 





We beg to acknowledge receipt of the following publicgtions :— 


The Law Studente’ Journal for .. wo. Jonuary,. 
Law Notes S s Do. e 
The Calcutta Woekly Notes i. us “ise Do. 
" Oas and Comment i s . Norember, 
Tho Indian Review » E e.) January. 
Canada Law Journal i. rea .. JDeoember. 
Kathiawar Law Reports i. es .. .J&mngary. 
Educational] Review 35 ^ un .4. December. 


A Treatise on the Nature und Scope of the Science of Law by Syed Karemat 
Huson. 


The Indian Easements Act V of 18883 by Desa: Narctam, 


' Bhe Madras Frew Anurual, 
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' CONTRACTS BY TENDER—OCONTINUING OFFERS. 


* It is to be found generally in many of the text-books on 
contracts that in the case of tenders invited by a publio body or 
any person the tender which is gent in is the offer, that the accept- 
ance of the tender is not the acceptance of an offer and that 
the contract is only constituted when and at each time an order is 
sent, 1. e. that the giving ef an order is the acceptance. At 
any rate this is the impression feft on one’s mind upon a perusal 
of these text-books. The mere statement of the propesition is 
startling enough. If the tender itself is the offer why shonld 
not ‘that offer be capable of being accepted by the mere sigmifi- 
cation of assent to such offer? Why should not a simple“ Yes” 
to the question involved in the offer be an acceptance of the 
offer ? Why is it necessary to say that only the order asking 
for supply made by the person inviting the tender constitutes the 
acceptance and that a contract is formed only then and not 
before? Of course an advertisement inviting tenders is only 
an invitation to do business so that there is no duty on the part 
of ihe'advertiser to accept any (even the highest) tender. The 
advertisement only invites offers. There can be no doubt, and 
in fact it has been admitted in almost all the cases that the tender 
is the offer. Supposing tha advertisement invites persons to send 
in tenders for the supply of coal and to state the prices at which 
the coal will be supplied, the tender involves the following ques- 
tion :—“ Are you (the advertiser) willing to buy from me the coal you 
want at the rates menisoned ?" If the person to whom the tender 
is sent says “yes,” bas he not accepted the offer? Is met a 
contract formed by this acceptance of the offer? Why iè it 
necessary, to say that there is no acosptance -of the offer in such 
& caso and to say that acceptance is only made wheu the person 
to whom the tender is sent sends an order? It is possible that 
acceptance may be made only by sending an order and fiot by the 
1 e 
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previous signification ef willingness on the part of the person to, 
whom the tender is sent. A person inviting a tender to whom the 
tender is sent may say that until he issues the ordgr there is no 
acceptance and that no contract isformed. He may say that he 
wil treat the tender as an offer: upon which he may hereafter 
act upon and accept by sending orders from time to time. But 
if he should not say that and merely say that he has accepted 
the tender prema facie there is an acceptance of the offer, and 
the contract becomes complete. Itis not then necessary for thé 
formation of a contract that any order should be issued though ûntil 
the order is given the person sending the order is not liable 
for any price of goods and the person whose tender is accepted 
is not entitled to recover any- price. But the acceptance of 
the tender creates an obligation on both sides. The person 
whose tender is accepted is: bound to supply the goods when 
wanted and the person who accepte the tender though not 
bound to send any order is. bound, if he issues any order, to issue i? 
to this person}. This, of course, is inconsistent with the view that a 
tender is & continuing offer which may be revoked before the 
order is issued, and that a revocation of the tender is not operative 
as regards orders issued before the revocation but is operative.as 
regards future orders. T'he above view proceeds on the footing that 
the acceptance of the tender is a mere idle formality not having 
any meaning which can be attached to it by law. If this view 
be accepted it will follow that the person to whom the tender 
is sent, is not merely not bound to issue any order. but, may 
issue the order.to any person. It is opposed to common sense to 
say that the acceptance of the tender is an idle formality not 
having any legal effect. , We conceive that men of business, such 
as commercial men are, will hardly realise the idea of this accept- 
ance being .a mere formality intended to inform the person who 
has sent the tender that his tender will be the tender which may 
hereafter be acted upon by the person to whom the tender is. Sent 
by. the sending in of the order. We should think that it requires 
& great stretch of imagination and language to say thet when 
& person expresses his signification of willingness to the tender 
and says nothing more he' does not accept the offer but merely 
expresses his willingness to treat the offer as one upon which he. 


DU . L (878)L.R.9O.P.16. 
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may act. We should have thought that the natural meaning in 
such a case is that there is an acceptance of the offer and not 
that there is simply an expression of willingness to act upon the 
offer. If the person who accepts the tender wants that his words 
be taken in other than the ordinary and natural meaning, he must 
make his meaning clear to the other side and he cannot.be heard.to 
say that notwithstanding that he has not expressed his intention 
well his words should not be taken in their ordinary and natural 
meaning. We should, therefore, think that the usual letter sent by 
the advertiser to the person whose tender is accepted that the 
latter’s tender has been accepted amounts to the communication of 
an acceptance of the offer and that a contract becomes complete 
from that moment. Both sides cannot afterwards withdraw from 
unless there is a stipulation to that effeot in the contract itself. The 
cases relied upon as being contrary to the above view and as hold- 
ing the view laid down in the text-books will not bear examination. 


The case of the Great Northern Raslway Co. v. Wstham! only 
decides that the person whose tender 1s accepted is bound to supply 
the goods when the order is given. Brett, J., expressly leaves 
open the question whether, before order is given, the person whose 
tender is accepted may, by giving notice of revocation, absolve him- 
self from further performance, though Keating, J., slightly inclines 
to the opinion he may. The only question in the case was whether 
there was consideration and whether there was any objection to the 
contract being unilateral. The Court held that the. objection had 
no force and that there was consideration. Brett, J., in the begin- 
ning of his’ judgment uses language which shows ave the view we 
have put forward is correct. He says: * THe defendant made 
a tender offering to supply them for that period at certain fixed 

_ prices; and the company accepted his tender. Ifthere were no 
other objection, the contract between the parties would be found 
in the tender and the letter accepting it.” l 

.The case of Burton v. Great Northern Haslway, Co.? oui. 
desde that no action will lie against the company for not giving 
an order. It does not decide that in case the company sends an 
order to æ third person, an action by the person whose tender is 

. accepted will not lie , 
1. (1878) L. B. 9 O.P.10. — . 2. 9 Ex. 607, B. O. 38 LJ: (Ex) 184. 


ad 
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Fhe ease of Spencer v. Harding? is consistent with the view we 
have herein expressed. It kolds that the advertisement for tender is 
not an offer but is only an invitation to do business, that the tender 
is the offer, that the highest tender need not be accepted, and that 
& person whose tender happens to be the highest is not entitled to 
gue a8 upon & breach of centraet if his tender is not accepted. 

Fhe case of Ford v. Newth? decided in 1901 by a Division Court 
in England, rightly holds that the acceptance of the tender con- 
sintutes the contract and that the eontract is not formed only by the 
order. The case is also authority for the position that tho person 
acceptamg the tender will not be justified in treating the tender as a 
mere price lst and ordering the goods from any one. else he may 
choose. 

In this view the case of Bengal Coal Co, v. Howell Wadta and 
Co.” decided by Jenkins, O. J., and Bussell,J.,is erroneous and ought 
not to be treated ass binding authority. The case of Great Northern 
Baslway Oo. v. Wstham! relied upon by Jenkins, C. J., does not touch 
the principle laid down by him. On the other hand, the observation 
of Brett, J., already referred to would show that the decision in 
the Bombay case that there was no contract was incorrect. In all 
respects the case is stronger than the recent case of Ford v. Newth*, 
for in the Bombay case there was a document which was signed by 
the person who was to supply the coal and expressed to be a con- 
tract. Though the fact that the document is expressed to be a 
contract may not be conclusive according to the high authority of 
Pothier, yet if the whole document is read there can be no doubt 
that the parties intended it to be & contract and nota mere continu- 
ing offer. The provision that if sellers should fail to deliver, 
purchasers might buy from others and recover the difference in 
price, is only consistent with the view that there was a comtract that 
was intended by the parties and is not consistent with the view that: 
the document was intended to be only a continuing offer. The case 
of Offord v. Davies‘ relied upon by Jenkins, O, J., i8 a cago of oon- 
finuing guarantee and does not support the position for which it was 
cited. We reserve for future discussion the nature of these oonti- 
nuing guarantees. 


L (1870) L. B. 5 O.P. 501. 3. (1901)1K.B. 668. 8. (1880), 1. L. B. 24 B. 97, 
4 Pothier on Obligations, Vol. I, Part I, Oh. I, Seo. I, Art Hi B. 4 p. 38, 
5. (1862) 13 O. B. N. B. 748. 


PAR? 1I. | THE MADRAS LAW JOURNAL. 49 


: NOTES OF INDIAN CASES. 





e Lalta Prasad v. Sadiq Husen, I. L. R., 24 A. 288.—We 
doubt that justice has been done to the parties in this case and we 
are nob satisfied that the right law has been administered. We 
do not quarrel with the decision of Stanley, O. J., and Burkit, J., 
that a separate suit does not lie for the refund of costs taken by 
the assignee of a decree-holder before the decree was reversed on 
appeal. Although the assignee was no party to the'appeal which 
rever:ed the decree assigned, the assignment was subject to the 
result of the appeal and, therefore, the moment the decree was up- 
set on appeal, the successful party was entitled to claim a refund. 
If the learned judges should be taken to have expressed approval 
of the prior decision, we are unable to agree with them. - 





Dudhnath Kandu v. Mathura Prasad.—tI. L. R., 24 A., 
817.—It is to be regretted that Subordinate Courts do not often 
realise the force of what is meant by malicious prosecution. 
Giving false evidence is not prosecution, Giving false information 
to the police who prosecute upon such information is not prosecu- 
tion either. The Code of Criminal Procedure makes it perfectly cleur 
what is prosecution by & private person. The other ingredients of 
malice and want of reasonable and probable cause will justify the 
action for malicious prosecution only if there has been a prosecution 
by the defendant. 

Deo Narain Rai v. Kukur Bind, I. L. R., 24 A., 819.—We 
confess to a feeling of surprise that the question dealt with in this 
case should have been raised at all and still more that there should 
have been a prior decision for the Full Bench to overcome. It is, 
however, satisfactory to find that the law does not incapacitate an 
illiterate person from executing 8 mortgage of his property. There 
is, no doubt, some infelicity in drafting which is made much 
of by Athman, J., in his dissenting judgment. 





Sri Nath Sahai v. Ram Ratan Lal I.L. R., 24 A., 801.— 
We are not satisfied with the decision or the observations contained 
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in the judgment. A decree for possession of land being upset on 
appeal the succeasful party claims meene profits from the person 
who Was in possession in pursuance of the originak decree, "There 
is no doubt now that he may claim mesne: profits by way of regji- 
tution. Opinion is divided as to whether the alternative course of 
a regular suit is open. Weare ourselves inclined to think that it 
is not. The Madras cases are the other way. However, wien 
the application for restitution in respect of profits is refused on the 
ground that a separate sait alone lies, we do not see how consist- 
ently with the view that either course, viz., an application or a 
regular suit is open, the court can dismiss the suit on the ground 
that the application was. dismissed. 





SUMMARY OF RECENT CASES. 





Union Lighterage Company v. London Graving 
Dock Company [1902], 2 Oh. 557 (O. A.) 


Righi of support—Hasement of necesssty—Implied reserva- 
ison— Severance of two tenements held by a common owner—Enjoy- 
ment law—Prescriplive easement. 


f Where the owner in fet-simple used part of his land as a 
wharf and constructed on the other part a dock, for the support of 
whióh some rods or ties were placed in the part used as wharf, 
which were, however, uot visible, and the wharf premises were 
sold to one person and the dook _ premises to another, and there 
was no express reservation of & right of support for the dock in 
any of the conveyances. 

Held, (by & majority) (1) that there was no implied reserva- 
tion, (2) that the owner of the dock premises had not 
acquired an easement of support by length of enjoy- 
ment, and (8) that the owners of the wharf premises 
were entitled to remove the ties or rods from their 
land. 


Per Romer, L. J. 


A prescriptive right to an easement: over 8 man’s land should 
only.be acquired when the enjoyment has been open, $, e., of such 
e 
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a, character that an ordinary owner of the land, diligent in.the 
protection of his interests, would have, or must be taken to have, 
&.reasonable opportunity of becoming aware of that. enjoy ment. 


ta 


* Per Sttrling, L. J. 


On the grant by the owner of a tenement of & part of that 
tenement us it is then used and enjoyed all continuous and apparent 
, efgpements will pass to the grantee. By continuous and apparent 
easenjents are meant all those easements which are necessary to 
the réasonable enjoyment of the property granted and which have 
been and are at the time of the grant used by the owner of the 
entirety for the benetit of the part granted. di: 


If the grantor intends to reserve any right over the tenement 
granted, it is his duty to reserve it expressly in the grant, except 
in’ certain cases, such as in cases of easements of necessity and 
reciprocal easements. An easement of necessity (which is here 
referred to in a uarrower sense) is an easement without which 
the property retained cannot be used at all, and not one merely 
necesaary to the reasonable enjoyment of that property. 


Wheeldon v. Burrows, 12 Ch. D. 81 followed. 


In order that & prescriptive right may be claimed, there must 
be some knowledge or means of knowledge on the part of the 
person against whom the right is claimed. 


` Dalton v. Angus, 6 A. C. 740 referred to. 
Per Vaughan Wsllsams, L. J. 


The exceptions to the rule that & grantor cannot|derogate from 
hia own grant and that if the intends to reserve any right, he 
must do so expressly, are, 

. (1). Oases of necoesiby—es in ways of necessity.. 
(2). Osses of reciprocity—as where houses or buildings are so 
constructed as to be mutually subservient to and de: 
pendent on each other, neither being capable of stand- 
ing or being enjoyed without the, support it derives 
from its neighbour, 


M 
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(8). Cases where that which is claimed to be reserved is nat 
an incorporeal easement, but part and parcel of a house 


or other building belonging to the cenveying party, 
but not included in the conveyance. 





Watts v. Bucknall [1902], Ch. 628. 
Company— Prospectus— Waiver clause. 


No protection can be afforded to those responsible for the 
issue of a prospectus, under a waiver clause which they invité 
subscribers to submit themselves to, unless they fairly disclose 
the ugture of the rights which they.a«k should be released or 
waived. 





Davios v. Town Properties Investment Corporation, Limited, 
[1902], 2 Ch. 636. 


Lessor and lessee—Obligaitons of lessor—Covenant for quiet 
enjoymeni— Interruption by act of lessor or person claiming under 
him. i 

The obligations of the lessor must be considered as at the 
date of the leaae. 


. À covenant for quie enjoyment in & lease not only applies to 
an interference with the title of the covenantee but also to an inter- 
ference with the enjoyment of the thing demised. 


In order to entitle a lessee to sue as for a breach of a cove- 
nant for quiet enjoyment, not’ only must his enjoyment be 
interrupted, but it must be interrupted by the acts of the lessor or 
those lawfully claiming under him. 





Amedrox v. Bowles [1902], 2 Ck. 650 (Farewell, J.) 


Posssbilsty on a possibility — Power of apposnimeni— Personal 
estate—Inmstation to unborn person for lsfe— Hemasnder to children 
of unborn person—Validity of exercise of power. 


By & marriage settlement personal estate was settled in trust 
(after fe interests to the husband and wife) for the children of the 
marriage ox any issue born in the lifetime of the survivor of the 
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husband or wife in such shares as they should jointly appoint. 
Ihe husband and wife appointed in equal shares to the three chil- 
dren of the mafriage for life and after their respective deaths to 
sech of their children born in the lifetime of iu husband and wife 
as should attain 21. 

. Held (1) that the old rule against * a possibility on a possi- 
bility” viz., that although an estate may be limited 
e to an unborn person for life, yet & remainder ` 
. cannot be limited to the children of that unborn 
person a8 purchasers, has no application to person- 

al estate. 


and (2) that the appointment was not bad for remoteness. 





Bradford Corporation v. Ferrand [1902], 2 Ch. 655. 


Riparian propristor—Bights tn a stream—Defined channsl— 
Subterranean stream—Channel defined but not known—Ritcer dis- 
appearing and re-appearing. 


Every riparian proprietor has a right, as incident to his 
property, to the ordinary use of the water which flows in the stream 
adjacent to bis lands as it has been wont to run. This right 
extends to water flowing in a defined channel uidet the surface of 
the earth and is founded on jus naturas. 


The right does not extend to water percolating the strata in 
no known channels nor to common surface water riaing out of 


springy or loggy ground and flowing in no definite channel. 


Where underground water flows in a defined channel into a 
well supplying a stream aboveground, but the existence and 
course of that channel are not known and cannot be ascertained 
except by excavation, the lower riparian proprietors on the banks 
of the stream have no right of action for the abstraction of 
the underground water. 


Where a river disappeats into -the ground and what is 
apparently the same river re-appears on lower ground, there is a _ 
terminus a quo and a terminus ad quem and the existence and course 
of the stream is known. 


Ld 


9 | LÀ e 
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Byrne v. Reid [1902], 2 Oh. 785. | 


Partnership articles—Covenant for introduction pf a partner— 
Rights of person introduced—Refusal by other partners—Helref 
in equtly. 

In cases where the partnership articles provide that any one 
of the partners shall be at liberty to nominate and introduob 
any other person into the partnership and a valid nomination 18 
made in pursuance of the articles, the nominee becomes from that” 
moment a partner and is entitled to the privileges of a partner 
subject of course to his fulfilling such conditions of his admission as 
may be contained in the articles (such as the execution of a proper 
deed). In case the other partners refuse to admit the -nominee 
as partner or to do and execute the acts and deeds necessary for 
conferring upon him the rights and privileges of & partner, the 
nominee is entitled as against the other partners to such relief as 
Courts of Equity are in the habit of granting to persons standing ` 
in the relation of partners (such as injunction, account, specific 
execution of necessary and proper deeds required for defining 
the interest of parties or giving effect to them, or dissolution). 





In re Leeds & Hanley Theatres of Varieties, Limited, [1902] 
2 Ch. 809 (C. A.) 


Promoters of a company— Havsting and future shareholders— 
Fiduciary relationship— Acquisition of property—Duty of promo- 
ters snierssted in property—Duty to dssclose—Prospectus—Breach 
of duty. 

The promoters of a company stand in a fiduciary relation not 
only to the actually existent shareholders at the time of the issue 
of the prospectus but also to the persons who are invited to accept 
allotment of shares and who may thus.become shareholders in the 
future. 

It is their duty as such promoters, dealing with and proposing 
that the company which they are promoting should acquire 
property belonging to themselves, to provide the company with an 
independent executive who shall both be aware that the property 
which they are asked to buy is the property of the promoters and 
who shall be competent and impartial judges as to whether the 

e E 


1 
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purchase ought or ought not to be made. It is also the duty of 
the promoters to disclose in the prospectus the fact that they have 
an interest in the property ; so that a non-disclosure of this fact 
Will be a clear breach of trust for which the company that is 
promoted will be entitled to damages if loss should ensue. 


e Where, therefore, the promoters put up & nominal person who 
was their owu tool to purchase property for them and represented 
® the prospectus that he was an independent person and the 
proposed company was made to purchase the property at thrice 
the purchase value hut the property on being sold by a mortgagee 
of the company fetchéd less than the original price. 

Held (1) that the promoters were guilty of misrepresen- 
. tation and of breach of trust, 


(2) that the company promoted suffered loss and 
. were enütled to damages, 


and (8) that the true measure of damages was the amount 
of profit made by the promoters. 
f 





In re Huxtable—Hurtable v. Crawfurd [1902], 2 Oh. 798 (C.A.) 


W3ll—Bequest ef capital to a person “ for charitable purposes 
agreed upon" —Parol evidence as to purposes—Parol evidence that 
the gift ts of 4ncome— ÁAdmissibslsty. 


Where a testatrix bequeathed 4,000 £ to a person ‘‘for the 
charitable purposes agreed upon” between him and the testatrix 
and it was attempted by an affidavit to show that the agreement 
between the testatrix and the legates was that only the income of 
the 4,000 £ should be devoted for certain specified charitable 
purposes 

Held (1) that this was absolute gift for limited charitable 

purposes and that evidence was admissible to 
show what the purposes agreed upon were, 

(2) that the evidence as to the application only of the 
income of 4,000 £ was inadmissible as contra- 
dicting the will, and j 

(8) that a scheme should be settled. ° 


eG 
e 
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Doughty v. Lomagunda Reefs, Limited, [1902]; 2 Ch. 887. ° 


Companies Act S. 181—Objects of company—Memorandum of 
assoctaiton—Power given to company to sell—Sale by company— 
Sale by liquidator. 

It is in each case a question whether a transaction of sale is a 
sale by a liquidator or a sale by a Company. In the former case the 
sale must comply with the terms of S. 161 of the Companies Act. 
In the latter case the sale must be in PAES of & power given 
in the memorandum of association. 


A sale by a company of its property in pursuance of a power in 
the memorandum of association is not vitiated by the fact that it 
involves the company’s immediately going into voluntary liquida- 
tion. j 

Cotton v. Impersal and Foreign Agency and Investment Corpo- 
ration (1892), 8 Ch 454 followed ° 


When the Companies Act requires that the memorandum of 
association shall state, among others, “the objects for which the 
proposed company is to be established,” these objects include not 
merely the objects of the living company, 4.6., the objects which 
the company is established to carry out as a going concern, but also. 
such objects as the company is to carry out when it is not going 
to carry on any further undertaking but has resolved to put a stop 
to its corporate life. 





In re Anglo-French Exploration Company [1902], 2 Ch. 845. - 


Capital, meaning of — Heducison of capttal— Unsssued shares— 
Shares $ssued but no: calls—Pastd-up capital, reduction of — Equs- 
librium of balance sheet — Rights of creditors. 

In speaking of reduction of capital the word “ capital’ must 
be understood as meaning neither nominal capital to the exclusion 
of paid-up capitel nor the latter to the exclusion of the former. 

A. reduction of nominal capital by the cancellation of unissued 
shares may be effected without coming to the Court at all. 

A reduotion of nominal capital by reducing capital uncalled 
apon shares issued can be effected only wath the consent y oreditors 
or after providing for them, 
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* A reduction of nominal capital which is paid up must be so 
made as not to &ffeot the equilibrium of the balance sheet to the 
prejudice of the creditors of the company. 

* Where the reduction is effected under 8. 8, Companies Act 791. 
This equilibrium is maintained (1) by writing off capital lost or 
untepresented by available assets or (2) by paying off or return- 
ing capital in excess of the company’s wants. 


* The section impliedly prohibits the writing off of capital (paid- 
up) which is neither lost nor returned as otherwise the result will 
be the striking out of a sum on the liability side from the amount 
representing paid-up capital, leaving the asset side unaffected. 


The creditors of & company sre entitled to see that paid-up 
capital is not used except for capital purposes. 


Hetley v. Hetley [1902], 2 Oh. 866. 


Wili—Gift to wife for life— Power to wife to dispose accord- 
tng to testator’s wishes — Wishes oral—Validity of power. 


Where a testator by his will appointed his wife sole executrix, 
aud gave her his property for life and empowered her by her will 
or in her life-time to dispose of hia estate “in accordance with the 
wishes verbally expressed” by him to her and there was no refer- 
ence in the will to any existing document to ascertain those 
wishes :— 

Held, (J) that the clause was invalid altogether as the wishes 

referred to might include wishes expressed between 
the date of the will and the testator’s decease, 


(2) that on the assumption that subsequent wishes are 
| excluded and that the testator only referred to the 


‘wishes prior to the execution of the will, it was 


like a case of a patent ambiguity and no parol 
evidence was admissible to show what the testator’s 
verbally expressed wishes were, 


(8) that as neither the objects of the power nor the. 


limitations under which it was to be gxercised were ~~. ; 


ba 


\ 
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expressed in the will the power of disposition given 
to the widow was bad for uncertainty. and 


| (4) that subject to the life interest of the widow there 
was an intestacy. 





Torbook v. Lord Westbury [1902], 2 Ch. 871. 


. Special Resolution —Compantes Act B. 51— Notice — Amend- 
ment at first mesting —Confirmation— Validity. 


If notice of theintention to propose a special resolution is given 
in accordance with S. 51 of the Companies Act, the special resolu- 
tion is not invalidated by the mere faot that owing to an amend- 
. ment at the first meeting the resolution, paesed is not identical with 
the terms of the notice, The resolution confirmed at the second 
meeting must no doubt be in the same terms as that passed at the 
meeting. 





JOTTINGS AND CUTTINGS. 


EE 


The Lord Chancellor's diatribe against ‘ practical’ :—In the 
course of an appeal in the House of Lords last month our wonderful 
Lord Chancellor fell foul of counsel for using the extremely useful 
word “ practical.” * Practical ?” interrupted Lord Halebuny briskly. 
“I always distrust that word ‘practical.’ When anybody says a 
thing is practically so and so I know it is not so and so.” Who 
once said there was “ practically” no war at all ?—(New Notes). 

* | 

Freak legislation :—An amusing sample of freak legislation 
comes from the Virginia Legislature, where Dr. R. B. Ware intro- 
duced a bill which, if passed, would prohibit sweethearts from 
kissing one another without & phymician’s certificate pronouncing 
them free from all diseases, on penalty of paying from $1 to $5 
for each osculation. The bill reads as follows :—“ Whereas kissing 
has been decided by the medical profession to be a medium by 
which contagious and infectious diseases are transmitted from 
one person to another, and whereas the prohibiting of such offence 
will be & great, preventive to the spreading of suoh diseases as 
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pulmonary tuberculosis, diptheria, and many other dangerous 
diseases ; therefore be it enacted by the General Assembly of 
Virginia that it shall be unlawful for any person to kiss another 
unless he can prove by his family physician that he has not any 
contagious or infectious disease. Jf the physician testifies that the 
defendant has weak lungs, he shall be found guilty of a mis- 
deméanour, and the same penalty shall be imposed asif he had 
some contagious or infectious disease. Any person violating the 
provisions of the first and second sections of this Act shall be 
deemed guilty of a misdemeanour, and fined not less tran $1, nor 
more than $5 for each offence.” —(Law Notes): 


* 
+ x 


Indía and the English bar :—J'he English har numbers in its 
ranks men from all parts of the empir, and nowadays Indis 
contributes not & few. For instance glancing through the lista of 
students who have recently passed the final examinations of the 
Inns of Court, we find the names of Messrs. Kaikobad Bhicaji 
Destur, Harmath Sahai Gupta, Samuel J. DeJager, Govind 
Kushnath Gadgil, Nusservanji B. Gazder, A pparanda B. Kariapa, 
Gullak Hussein Khairaz, Sarat Sasi Mukerji, Devendra Kumar 
Mullick, Neopiolemus Paschalis, Gofry Emil Keiss, George Hermann 
Kithner, Mohamed Abdul Sainad, Bodh Raj Sawhny, Kanwar 
Maharaj Singh, Faiz Hassan B. Tyabji, and Misa H. Visram. 
Out of these we should judge that fourteen are East Indians, one 
Greek and-three Germans. — (Canada Law Journal). 

xk 

How to bud up a successful commercial law business in 
towns of lexs than 10,000 population :—My idea is that to be 
successful in the practice of law one should first, last and at all 
times be & lawyer. There was a time in my own experience when 
I didn't realize this and the result of an attempt to spread myself 
over several kinds of business was the immediate loss of prestige 
as ^ lawyer and an immediate dropping off of & considerable part 
of the income from my practice. Truly, the law is a jealous 
mistress | 


We admire a man who stands consistently to his course, provi- 
ded the course be an honorable one. The business heroes, the great 
Ruccesses in every line, are the men with a goal, whose eyes are | 
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fixed on one end and aim, and who make everything bend to the 
one purpose of ther lives. Jt’s the man with whom law is “the 
ruling passion" who wins fame and fortune as a l'awyer. Like the 
man whom Henry Van Dyke pictures in one of his stories as being 
appointed to keep the light in the lighthouse burning ; he felt it 
was the one greatest thing in the world for him; this duty became 
with him a ruling passion ; he felt that he must “ keep the light or 
he for ever damned." Just so does the true lawyer feel burning 
within him a divine afflatus, a white heat of aspiration, that con- 
sumes him with the desire to know, to attain, to sucoeed in his 
chosen profession. He sleeps with his ambition, wakes to live it, to 
talk it, to nct it, until all the world knows him for a man with a 
keen, clear purpose—and this in the life of a man finds a sympathetic 
echo in the life of the community; men come to feel about him as 
he feels himself —that he must be, is bound to be, a success. 


Men are taken very much at their own estimates of themselves, 
and the man who unostentatiously and honestly appears bent on 
success, and works and works and works along success lines will 
soon get a reputation for being that which he is trying to be. We 
all like earnest men, studious, painstaking, aspiring men—men with 
& purpose in life, and when anything is to be done we look to such 
men to do it, 


c 


Now it is not only desirable to be a lawyer, but it is deeirable 
to appear to be, if one is to gain success. Many a geniús has had 
a kind of success, though appearances belied him, und all signs 
indicated that he was a fool, but as & rule appearances are not 
deceitful, and so far as character goes things are very much what 
they seem. If a man is really in earnest as a lawyer, his earnest- 
ness will manifest itself in his daily walk, and yet men who really 
want to succeed often drop into careless habite and careless deport- 
ment that gives the community to feel that the man is really prac- 
tising law for a living, and that having three meals a head to his 
credit he is not worrying about the fourth, 


A lawyer in our city recently died. l have never read higher, 
more appreciative words from the press and bar than followed 
his death. The burden of the universal expression was that 
he was & thorough, conscientious, painstaking lawyer, who by, his 
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wide range of legal learning and his attainments as a practitioner 
had earned a competency and universal respect.’ I did.not know 
him personally. *I used to ride to and from home'qn the same 
street car lino with him. I never saw him in a street car without 
finding him with books and pamphlets which I oould see were of 
the law. I once rode to New York in the same car with him, and 
every mile of the way he read and made notes. The passion of his 
life was the law. It was soniething high, sacréd to him —something 
to be gtriven for, attained by labor, lifelong and earnest. A judge 
said of him: ‘‘He tried more cases before me than did any other: 
Detroit lawyer, and I never knew him to resort to a trick or to 
appeal to prejudice." The entire bar of the city of Detroit mourned 
the loss of this direct, earnest, pusposel man. 


The moment that a young lawyer tios into his head that he 
must take on some employment aside from the law to help out on 
expenses, and adds insurance, real estate, horse trading or running 
for office to his repertoire, he is treading on dangerous ground. 
Better to go on two meals a day and compel the public to know 
me as & lawyer than to have three meals and a hybrid business 
that leaves me an indifferent succebs ab a lawyer and not much 
shucks in the community anyway. 


There is nothing in the law to the man who goes it half way. 
The good cases, the good clienta, spot hifa and shun him. A man 
with an important case wants .a whole lawyer—a lawyer whose 
head isn’t full of fire riskas and corner lots and subdivisions of 
fabulous possibilities ; nor does he want & lawyer with itch for 
ofice—such an itch that whenever a ‘political convention is scented 
in the distance, he has to stop work and scratch. A political lawyer 
is in a bed way, and there are many such. They are men who are 
ready to sacrifice their time, which frequently means their cliente” 
interests, for weeks, for the sake of part and the far-off hope that 
some day they may land an office. Publio office is the ignis fatuus 
of the profession. It is the siren that has‘lured thousands of sturdy 
young men of great: capabilities to destruction, A comparatively 
few instances are known of lawyers who through politics have won 
fame and fortune. ' -Most men who have adopted politica know 
that it-has brought ruin of private'intereets, turmoil and unoertain- 
ty of employment,'enmities and; what is more,a dwarfing’of powers 

8 é 
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‘and a failure of life's aspirations, an old age of want, and, too 
often, bad habita and the unsettling of a whole career. I have 
. often heard my own father say that the years he spent in Congress 
were the most annoying, unsatisfactory and most disastrous im a 
business way of his entire business life. The excuse is sometimes 
made by the lawyer aspirant for office that the campaign and sub- 
seguent administration of his office brings him notoriety ‘and 
‘aoquaintanceship. It does. So would it if he were to stand OD 
his head every day at noon in the public square. It will do it 
quick, certain. My observation is that campaigning and office- 
holding does not fit a man for the practice of, law bat rather 
unfits him by destroying. his independence, his sober poise of 
judgment, his broad judicial spirit, his habits of reading and 
reflection, and, often, his best business connections. 


Be first of all a lawyer, be all the time a lawyer. Be known in 
the community as & lawyer, not as a real estate agent, not as &n 
insurance agent, not as a shoemaker, not as a politician. Let it be 
known that you are a consistent member of the greatest profession 
the world knows and that you can make a living by it. Ask no 
favors of your fellows. Do a little starving if necessary for the 
sake of an ideal. If the law ia found by you to be contrary to your 
genius or unsuited to your tates, don’t marry it to a stranger and 
think they can be happy, together. Drop it altogether. I did. 
Let the community know that you have aspirations in your chosen 
field which neither. you nor they dare temporise with ;* let them 
understand from your walk and your talk, that you aim at being 
the best prepared, best equipped, beat paid lawyer in your city. ` 


There was Lawyer X—— in my old home town who could be 
seen any and every fair day sitting on the courthouse steps whittl- 
ing and talking away the hours with other courthouse loafers. 
Little wonder itis that he never had an important case, and nearly 
every member of his family had to turn in and help to keep the 
family by finding employment. There, was lawyer G——whose 
letterhead embraced law, insurance, real estate rents collected, 
money to loan and abstracta furnished; who in five years after he 
started in couldn't have tried & case could he have got one; indeed, 
few people in town thought of him as a lawyer, and I imagine that 
» 
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it was only in his Wildest dreams that he himself ever conaidered 
himself one. js ; 

, Lawyer T—— was on the board of school examiners and the 
mayor of the town, and he couldn't be acoused of practising law, 
though he fondly imagined that to be his businees, Nobody else 
did 


, But therd was Lawyer B——, who tried all tho good cases, who 
‘had all the best clients, who represented-all the best business, 
foreign and domestic; who was a lawyer by profession and a 
lawyer by occupation, whose work-shop was his office, whose sign 
as atlorney-at-law did not falsify the fact, whose income was a 
matter of envy, and whose good reputation was widening with the 
years. i 


To the lawyer in the small city and country town this lesson 
cdmes with special force, because his life must be more or leas of an 
open book before the whole community. Ina big city one man’s 
individuality is lost and a great part of his life hidden from ‘the 
gere of all but the intimate. But in the country town it is far 
otherwise. A man must be more than usually careful of his 
business reputation, fora day may unmake it with the whole 
community. m = 


“ This one thing I do,” said the marvellous preacher of the 
first century. “ This one thing I do” ought to be written on the 
lawyer’s office-sign, on the walls of his office, on the tablets of his 
memory, and if it tells the truth, that one thing will keep him 
busy.” —(Law Students Helper). 
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CONTEMPORARY LEGAL LITERATURE. 





| Rstoppel, Principal and Agent.—A very interesting arficle 
appears under this heading in the January number of the Harvard 
Law Review. A vendee has authority from a firm to purchase for cash 
only. It was the custom of trade at the place to purchase aad sell 
npon ‘credit. ‘Tho vendee buys upon credit (A) from an American 
who was aware of the custóm, and (B) from a Patagonian just 
arrived who knows nothing of the custom. The Harvard Law Review 
in one of ite previous numbers answered as regards the question of 
the liability of the person who authorised the purchase only 
for cash, that in the cage of the American who was aware of the 


custom the matter rested upon agency or estoppel, whichever 
the American.chose to invoke; but in the other case, it said 


the principal’s liability could be accounted for only on the ground 
of agency. The writer of the present article endeavours to impugn 
the correctness of the above position, and says that in the case 
of the American, estoppelis the only doctrine which can be invoked, 
and in the other case of the Patagonian, he can succeed neither 
on the ground of estoppel nor of agency. According to him whore 
there is really no agenoy, but only the appearance of it, there is 
no place for the doctrine of agency, and eetoppel exists and can 
only exist, not where there is agency, but where there is none 
The article itself is well worth perusal. 


Mutuality $n Specific Performanoe.—This is an interesting 
article by Professor Ames in the Columbia Law Review for January. 
He shows that the rule of mutuality is more observed inthe breach 
than in its observance, and he enumerates eight classes of cases in 
which thére is no mutuality as laid down in the leading case upon 
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the subject, Fisght v. Bolland’, and yet a party has an undoubted 
right to claim specific performance. The dootrine of mutuality 18 not 
recognised and followed in India. See Krishnasams v. Sundarap- 
payyan2 Even the Calcutta High Court which took a dilferent 
view (See Fatima Bibi v. Debnath Shah!) haa now come round and 
has adopted‘ the principle laid down by the Madras High Court. 


°. In an article on “Our New Peoples" in the same Review 
for January, the writer disousses a burning question of the day in 
America, vtz., the Status of the people of the Philippine and Porto 
Rico Islands ceded tothe United States of America by Spain. 
‘The distinction which he attempts to draw between a national and 
a citizen, though rather fine, is far better than the other extreme 
proposition laid down in Gonzalez! case by Judge Lacombe of the 
United States Circuit Oourt in the 2nd District, vts., that the 
petitioner was an alien and so not entitled to take ont a writ of 
| Habeas Corpus. It is hardly compatible with reason to suppose 
that, notwithstanding the cession of territory to the United States, 
the Philippinos and the Porto Ricaus are foreigners or aliens. 


“ Conspiracy to divert Trade” is & brief article or rather a criti- 
cism of a case decided in America upon the question whether an 
injured party have the right to get relief by way of injunction in a 
oase where there is 8 conspiracy on the part of others to divert 
the business of a certain person. There is now a flood of cases upon 
this subject in the English Courte. The most recent being the 
case of Read v. Friendly Society of Operative Stone masons of 
Hngland decided by the Court of Appeal in England in 1902 (vide 
2 K. B 88) 








L 4 Rusd, 300. 3. LL. E. 18 M. 415. [E 37 O. 270. 
3. I. L. R, 20 0. 600. 4. Khairunnessa Bibi v. Loko Nath Pal, L L. 
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* HINDU LAW —ILLEGITIMATE SON'S SHARE. 


Mr. Mayne in his “ Hindu Law” at page 729 raises a question 
as to the share of an illegitimate son of a Sudra dividing with his 
legitimate brother. “ Suppose,” he says, “ there is a legitimate son, 
then if he also were legitimate, the estate would be divided into 
moieties of which each would take one. Being illegitimate, he 
enly takes half of the moiety leaving the remaining three-fourths 
to his brother.” In æ foot-note in the same page, however, he 
refers to a different view that where there is & legitimate and an 
illegitimate son, the illegitimate son takes half the sharo of the 
legitimate, son, +. e., himself one-third and the other two-thirds of 
the whole. There is a similar difference of opinion to be found in 
West and Buhler's Digest at pages 882 and 381 respectively. We 
are not aware, however, of any justification for these divergent 
views, though Mr. Mayne instances & similar difficulty in the case 
of the fourth share of a daughter m partition with sons and the 
case of an adopted son dividing with an after-born legitimate son. 
It appears to us that Mr. Colebrooke is responsible for tho doubt as 
regards the exact share of the illegitimate son. In Mitakshara, Chap. I 
5. 12, placitum 2, his rendering is, “ But after the father if there 
be sons of the wedded wife, Jet these brothers allow the son of the 
female slave to participate for half the share, +. e., let them give 
him half of one’s allotment.” This, as one may readily perceive, is 
clearly ambiguous. The words “Swabhagadardham’” in the original 
have been rendered into half of one son's allotment, while the true 
rendering is half of their (each of the son's) allotment. This shows at 
once that the illegitimate son takes half the share of his legitimate 
brother and not half of what he would have got if he had himself 
been legitimate. Mr. Sarvadhikari understands the, Mitakshara 
correctly at page 943 of his Tagore Lectures. It cannot be 


68 THR MADRAS LAW JOURNAL, [vor. OI 


said that the language of Strange is free from ambi guity at . 
page 70. Among the Hinda commentators themselves, there 
appears to be no difference of opinion. We have already referred 
to the meaning of the Mitakshara according to its correct rendering. 
Medhatithi in his commentary on Sloka 179, Chap. IX of Manu, . 
states ib clearly that each legitimate brother shall take two shares . 
and give one share to the illegitimate brother. In tho Madhaviyam, 
pare 83, page 24 of Dr. Burnell’s translation the matter is dealj - 
with thus: “ They (the legitimate brothers) should give the sqn of 
a slave girl * half of a share (such as they get).’ This clearly deals 
with the matter in the same way as Mitakshars. The Viramitrodayn 
adopts the same view in para 22 towards the end of Chap. H. 


As for the similar difficulty in the case of the fourth share of 
the daughter suggosted by Mr. Mayne, there is no ulobiguity 
whatever in Vijuanesvaru's mode of dealing with it. As he is clear 
that tho illegitimate sou sharing with his legitimate brother tukof 
half the share of the latter, so, on the other hand, is he equally 
clear that the daughter takes not one-fourth of the share of her 
brother but one-fourth of what she would get if she were a inale. 
See Chapter I, S. 7, placita 6 and 7. 


The decided cases have also adopted the same view. The 
judgments in Rahs v. Govind! and Sadhu v. Baisa?’ assume it. 
The case in Kuares v. Samardhan® expressly decides it. We may, 
therefore, sum up this discussion and say that the statement by 
Mr. Mayne at page 729 that the illegitimate son takes only half 
of a moiety leaving three-fourths to his legitimate brother is 
incorrect and is unsupported by any authority. 


HINDU AND MAHOMEDAN RELIGIOUS ENDOWMENTS;— 
DISTINCTION BETWEEN PUBLIC AND PRIVATE. 


| Having considered the several tests that are useful in ascet- - 
taining whether a trust is public or private, we shall advert to the 
distinctions obtaining in England and India between & publio and 
& private trust and to the history of some of these trusts in India. 
The distinction between a public and a private trust obtaining in ` 


L IL,R,J B.07 (104). 2 TLR, 4 B97, (62). 3. 6N.W,P.04.- 
` ! 
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England is sucanctly stated in Perry on Trusts!: “ Private trusts 
which concern individuals are limited in their duration. Being for 
individuals they must be certain and the individual or individuals 
must be identified within a limited period. They can endure only 
for a life or lives in being, and 21 years and the period of gestation 
in addition. On the other hand, publio truste or charities, existing 
for the general and indefinite public, may continue for an indefinite 
periodā, It must be kept in mind, however, that this rule against 
perpetuities only applies to cases in which the power of alienation 
is suspended, and that the creation of a trust does not necessarily 
result in such suspension. ........ n 

This, however, is not exhaustive. We shall, therefore, proceed 
to state in detail, the distinctions obtaining in English Law— 

(1) A private trust though charitable is subject to the rule 
of perpetuities? ; but a publio charitable trust is not 
subject to this rulet. So that a bequest for the perpe- 
tual maintenance and repair of a private chapel or 
private monumenta or tombe except in churches is bad’, 

" Even then a gift to a charity subject to a defeasance 
olause and transfer of charity on failure to fulfil the 
condition of repairing a tomb will bo valid®.. 

(2) Asa consequence of the above, public charitable trusts 
may continue for an indefinite’ period, but in the case of 
private charitable trusts, they can endure only for a 

, life or lives in being and 21 years, 4. e., property can- 
not be so perpetually dedicated to a private charitable 
use as to be inalienable for ever’. 

(8) In the case of a private trust, the persons interested in 
the same have the power or authority to use the fund 


1. Para 231. 

3. Christ's Hospital v. Grainger, 2 Mac & G. 460, and In re Tyler (1891) 8 Ch. 
252; Lloyd Phillips v. Davis (1893), 2 Oh. 401 (which contains the exceptions to the 
doctrine thet a transfer of property in a certain orent from one charity to another 
is not subject to the rule of op ca te See, however, Anon 3 Atk. 977. 

8. Hoare v. Osborne (1806) L. R., 1 Eq., 685. Beo Perry on Trusts, paras 33 
and 787. 

4. Per Cairns, L. C. in Goodman v. Mayor of Saltash, 7 A. C. 019 (650) q Re 
Ohrist Church Inolosure Act, 88 Oh. D. 520; Re Bt. Stephew's Odleman Street, 30 
Oh. D. 482; per Chitty, J., in Reymer v. Stanfield (1895) 1 Ch. 19 (25). See also Perry 
on Trusta, para 736. 

5. Hoare v. Osborns (1866) L. R., 1 Eq. 685 ; In Re Vaughan—Vaughan v. Thomas 
(1888) 88 Oh. D. 187. 

0. Tyler v. Tyler (1891) 3 Oh. 252 ; Ohrig? s Hospital v. Grainger, 1 Mao & G. 480. 

7, Be ae 38; and cages cited in note (2). Bee also Stewart v. (Freen, L. R., 
5 Eq. 4/0. 

x Cadet y. Palmer, 1 Ol. & Fin, 373 Perry on Trusts, paras 370 and $950, 
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for any purpose &nd io divert the fund from the 
original object!. In the case of & public charitable trust 
this cannot be done’. 

(4) Asa consequence of the shove, the beneficiaries in the 
case of a private charitable trust may condone mal- 
administration by trustees’. But in the case of a publio 
charitable trust the mal-administration cannot Le so 
condoned, for the wrong is done to the State and the 
trustees will still be liable‘. 

(5) In the case of suita relating to private dedic. the 
Attorney-General is not & necessary party’. But the 
Attorney-Genoral will'be a necessary party in the case 
of suits relating to public charitable trusts? and is - 
entitled to interfere at any stage of the case’. 

(8) Where a general charitable intention is expressed abso- 
lutely but the mode in which it is to be carried into effect 
is left uncertain the Court will supply the mode in 
the caee of a public charity. So where the mode is 
expreased but such mode subsequently fails then the 
Court will still apply the fund cy pres in the case of 
-publio charity’; but in the case of private charity if the 
mode is left uncertain (as where the objects are indefi- 
nite) the Court will not supply the mode nor will it 





1. Perry on Trusts, peras 884 and 840 to 853. 

2. Pery on Trusts, paras 733 and 784. 4 

8. Perry on Trusts, para 884. 

4, Beery on Trusts ris 870 ead 380] AGRO: Blasr (1885), 3 C], & Fin. 610 
621 
s Attorney-General v. Forster, 10 Vea. 844; Attorwey-General v | Nevwoombo, 14 
Ves. 1, and Fearon v. Webb, 14 Vos. 19. See Perry on Trusts, para 732 

6. Bee Perry on on Trost, 782 and 744; Attorney-General v. Aspinall (1587) 
45 R. B., 142 (151); Boyo v. Borough Cowncul (1008), 10h. 109; Evos v. 
The Oorporation of Avon. 30 Beav. 140. 

7. The Ad*ooate-Gemeral v. Viehwcanath Atmaram (1855) 1 B. H. O. App. 9 and 
the English cases cited therein ; andthe Advocate-General v. Muha Hasmin 
(1887) 4 B. H. O. (O. C. J. 208 and (P. O). 207 (note); Ommaney v. Butcher (1823) 94 
P T (47 and 48). Beo, however, the ariticism upon this cage In Perry on Truste, 


8. White v. White (1803), 8 Oh. 41, where charitable is used in the sense of 
public and not private, Lord Nidow in Mills v. Farmer, (1315) 18, R. B. 547. 
Boo also Morica v Durham (1805), 7 R. R. 232. In the latter case, however, it was 
held that a gift for cuc eae ee ee 
which the cannot enforce. See also Perry 738 and 727. 

9. In re White's Trusts (1886) 88 Oh. D. 44 440 (458) , an 55), aul Whitey. hste (1898) 
2 Oh. 4l. But where the gift is to a specific charitable institutlon and that institu- 
bic ong ee tiae Hfetime, then there is a lapse and falls into the 
residue. The doctrine of oy T M e Rumery. 
Stamfleld ) 1 OR, 8 Geri Heel 1 discusses all the cases on the point), 
Perry on f 
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apply the fund cy-pres where the mode pointed out by 
the testator faila!. 

The question that has to be,considered is whether these dis- 
itnctions are also applicable in India. The last point may be 
taken to be generally applicable here’. As regards the fifth point, 
it may be mentioned that though it may be true thatthe Advocate- 
General may maintain a suit on behalf of a public charity, the suit 
yrithonf the Advocate-General as party is nevertheless maintain- 
able) Where he maintains a suit with a relator as joint plaintiff 
he has the conduct of the suit and in cages under S. 539, Civil 
Procedure Code, it may be that he may interfere and take awny tho 
conduct from the plaintiffs at any stage of the case.* 

The third point is applicable to India. The Privy Council has 
held, that in the case of & private religions endowment, the con- 
sensus of the family can give any turn to the endowment. Thus 
jn Konwur Doorganath Roy v. Ram Chunder Sen! the Privy 
Council observed: ' Where the temple is & public temple, the 
dedication may be such that the family itself could not put an end 
to it; but in the case of & family idol, the consensus of the whole 
family might give the estate another direction.” This distinction 
is similar to the one between territorial or public and family 
customs. The latter can be discontinued and put an end to by 
persons interested in the same, but the same thing is not true of 
territorial or public customs. In Rajktshen Singh v. Bamjoy Burma 
Moroomdar’, the Privy Council observed : “ Their Lordships cannot 
find any principle or authority for holding that in point of law a 
manner of descent of an ordinary estate, depending solely on 
family usage, may not be discontinued, so as to let in the ordinary 
law of succession. Such family usages are in their nature differ- 
ent from a territorial custom which is the les loct binding all 


ee Ë 
1. Ommaney v. Butcher (1823) 24 R. R., 42. This case decides saei Chie 
charity is an object too indefinite to give tho Orown jurisdiction or to le the 
Court to execute the trust. This case is, however, severely oriticised by Perry in his 
book on TPA D and 744. Contra, Waldo v. Oaley (1808) 10 B. R., 168, and 
Horde v. Kari of Suffolk (1883) 89 B. B., 138. Both those casos were treated as over- 
rnled by Lord Cottenhas in Ellis v Selby (1880) 48 R. R., 188 (102). 

3. The Mayor of Lyons v. Rast India Company (1887) 1 M. I. A. 176 ; The Mayor 
of Lyons v. The Advocate-General of Bengal (1876) I. L. R., 10. 308 (P. O.) ' 

8. Srinivasa Chanar v. Raghava Chariar (1807) L. L. B., 28 M. 28. 

4. The Advocate-General v. Muhammed Hussain (1807) 4 B. H. O. (O. O. J.) 303 
and (P. O.) 208. 

5, (1876) 4 I. A. 52 (68). e 

6, (1873) I. L'ER., 1 O. 196 (196 and 196). 
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persons within the loca] limite in which it prevails. It is of tho 
easence of family usages that they should be certain, invariable and 
continuous, and well-established discontinuance must be held to 
destroy them. This would be so when the discontinuance has 
arisen from accidental causes ; and the effect cannot be less, whon 
it has been intentionally brought about by the conourrent will of 
the family." i 


The fourth follows from the third and must be equally appl» 
cable in India. Thus Scott, J., observed in Thackersey Dewray v. 
Hurbhum Nursey' : “It is not enough for this present case to show 
that the gifts made to this temple woro irrevocably made for 
charitable or religious purposes. It must also be shown that the 
charitable purposes were public in character ; that thé gifts were not 
made merely in theinterestof the Dossa Oswall caste who, if they 
rank as sole beneficiaries of this as a private charity may condone 
any mel-administration. If the gifts were contributions to a publie 
charity, or to & religious endowment, there would be no doubt of 
the incapacity of the caste to interfere by way of condonation. Mis- 
management of any publio trust is a distinct contravention of the 
law and is & case for the intervention of the state: ‘The consent 
or private agreement of individuals is ineffectual in rendering valid 
any contravention of tho law, and it will altogether fail to make 
just or sufficient that which is unjust or deficient in respeot to any 
matter whioh the law declares to be indispensable?. This rule is 
embodied in the maxim * pacta privata juri publico derogare non 
possunt.” 

As regards the first and second of the distinctions noted above, 
we have to obgerve that the rule as to perpetuities does not apply , 
to a Hindu religious endowment, whether public or private, Pro- . 
perty can be so dedicated to an idol as to be inalienable for ever’. 
In the cases of both public and private religious endowments, 
inalienability is not absolute, for the property can be alienated if 
there is & sufficient necessity for the same; the alienation, however, 
is for the purpose of and for the benefit of the idol or institution’. 





1. (1884) I. L. B., 8 B. 432 (454). 

2. Swan v. Blair (1835) 3 Ol. & Fin. 610 (621). 

8, Skri Ganesh Dharmidar v. Krishaa Rao Govind Kulgackwer (1800), I. L. R., 15 
B. 035. : 

4. Proeumno Kumari Debya v. Golab Chund Baboo (1875) L, B. 2 I, A, 148 (151). 
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It is gaid ina Oalontta case! thatithe Law of Perpetuitios has 
no application to India. This is, however, not strictly true, A gift 
in perpetuity for the private benefit of individuals and restraining 
thé donees to alienate the property in any way or beyond the lives 
of the donees is equally void in India?. Where a grantor creates a 
sectilar estate with a religious motive, the grant does not stand on 
the same footing with & religious endowment (or a charitable gift) 
ang is not exempt from the rule as to perpetuities*. It is a general 
rule qf jurisprudence that where an estate in fee is given, a 
condition in restraint of alienation is a condition repugnant to the 
nature of the grant and as such inoperative.’ Tho true view 
is that the law of perpetuities is ,equally applicable in India 
except in the cases iu which it has been held not to apply from the 
very nature of things. As Markby, J., observed in Kumara Asima 
Krishna Deb v. Kumara Kumara Krishna Deb?: “It being 
asgumed to bea principle of Hindu Law that a gift can bo made 
to an tdol which is a caput mortuum, and incapable of alienating, 
you cannot break in upon that principle by engrafting upon it 
the English Law of perpetuities.” Upon the same point West, J., 
observed in Fattma Bibi v. The Advocate-General of Bombay. 
“The rule against perpetuities extends to a colony in which the 
English Law is in force only so far as it is adapted to the circum- 
stances of the community. That rule is subject to exceptions in 
the case of charities which are objects useful and beneficial to the 
community." He then observed that the rule had no application 
to cases of Hindu and Mahomedan religious endowments. 


Similarly the Madras High Court observed in Colgan v. Ad- 
mansstrator-Gensral of Madras‘: “Tt is not true to say that because 
certain dispositions of property in perpetuity not allowed by 
English Law are allowed to Hindus and Mahomedans, the rule of 
perpetuities has no application to India, It is equally applicable 
to India except to the extent allowed by the personal laws 


© L Xherodemoney Dosses v Doorgamoney Domos, (1878), L L R , & 0. 455 (464). 

8, Kwmara Asima Krishna Deb v. Kumara Kumara Krishna Deb (1868), 3. B. L. 
R. O. O. J. 11 ; The Tagore Case (1860) 4 B. L. B. O. O. J. 108: (1872), L. B., Supp. 
Ind. App. 47 ; and Anandakrislma Bose v. Kumara Rajendra Narayan Deb (1806), 4 B. 
I, B., O. C. J. 28. 

3. Amanthathirtha Achariar v. Nagumutkhu Ambalagaran (1881), L L. R., 4 M. 200, 

4 (1881) 1. L. B., 0 B. 42. 5. (1893) I. L, R., 16 M. dad 

P & 


Tà. THM MADBAB LAW- JOURNAL. , [Yor xtut, 


of the Hindus and Mahomedans. The rule. which prohibite the 
creation of ,perpetuities is not applicable to gifts to idols in this 
country. The Mahomedan Law of wekf or appropriation founded 
on the Mahomedan religion allows the appropriation of property in 
perpetuity for the performance of religious services, the maintenance 
and repair of tombs and other purposes not held to be charitable 
by the English Law." The Court then pointed out that the rule 
applied to those who bad no euch personal laws such as the 
Armenians and Parsis, and that thia distinction between Her 
Majesty's subjects was undesirable. 


The rule &8 to perpetuities does not apply where the endow- 
ment is in favour of a family idol and hence where the endowment 
is merely a private religious one. In RBhuggobuity Prosonno Sen 
v. Gooroo Prosonno Nent, Sale J., observed: “If there is a valid 
dedication of premises for religious purposes, it is not invalid 
merely because it transgresses against the rule forbidding the 
creation of perpetuitiee, Under Hindu Law, en idol, as symbolical 
of religious purposes, is capable of being endowed with property.” 
In this case there wesa devise by the testator of a dwelling house 
for the celebration of poojas and the worship of an idol?. 


The rule against perpetuities, when it applies, applies to 
moveables as well as immoveables. It cannot be said that because 
the gift is only of moveables, therefore the rule does not apply*. 


The rule as to perpetuities is one founded on considerations 
of publio policy. from which an exception, also on grounds of public 
policy, is allowed in favor of gifts for purposes useful and beneficial 
to the public and which ina wide sense are called charitable, uses, 
As observed by Jardine, J.,in Laimjs Nowrojs v. Banaji Bapuji 
Buttonys Iambuwalla’ “The object of the rule against perpetnities 


1. (1897) L L. Rq 25 0. 112. 


_ . 2. Bee also Ananthathirtha Achariya v. Nagamutha Asmbalagaras (1881), I. L. B. 
4 M. 300. i 

3. Act 1V of 1883, B. 14; Act X of 1805, B. 101; Hoare v. Osborna (1880), L. B., 
1 Eq., 585; Cooper v. Laroche, 17 Oh. D. 288 (873); und Cowasgi Nowross Pocklana 
Walla v. Rustomji Dossabhoy Jeina (1806), I. L. B., 90 B. 511 

4. Oqjgam v. Ádeanistrator-General of Madras (1802), I. L. E., 16 M. 424. 

6. (1887) LL. R. 11 B. 441. 
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18, to prevent the mischief of making property inalienable, unless 
for objects in some way beneficial or useful to the community.' 
An exception is made also on grounds of public policy in favor 
of gifts for purposes useful and beneficial to the public, and which 
in & wide sense of tho word are called “charitable uses.” It was 
therefore held that a gift by a Parai testator which has for ite 
object the consolation of the dead and the propitiation of the for- 
hers (+. e., guardian spirits of the dead) was nota gift fora general 
public use. 


Here we have to observe that a distinction is drawn in English 
Law between a superstitious use and a charitable use. Supersti- 
tious uses are such religious uses as were condemned by tho 
English Lawat or after the Reformation as maintaining superstition 
in which were included the providing of masses for the dead, &c. 
A superstitious use, according to Boyle, is “one which has for ita 
dbjeot the propagation of the rights of a religion not tolerated by 
the law."  Gradually, statutes were passed declaring that the 
disabilities as to dissenters and Roman Catholica should be removed. 
The law relating to these uses depends partly upon common law 
and partly upon statute. 


But in India the English Law of superstitious uses has no 
application?. For instance, in English Law a gift for the perform- 
ance of the masses (either of the testator’s own soul or of souls 
generally) would be void as being a gift for superstitions uses’, 
So gifts for the repair of tomba or monuments only benefit the 
donor or other private individual and not the public and are there- 
fore void*, But in India gifts to idols are not void as being gifta 
for superstitious uses*. It is said in one case that there is no 


I. Yeap Cheah Neo v, Ong Cheng Neo (1875), L. E, 0 P. O. 381. 

2. The Advooate-General v. Vishwanath Almaram (1856), 1 B. H. O. App. 8; 
Das Merees v. Uones, 2 Hyde 65; Andrews v. Joakim (1800), 3 B. L. R. (O. C. J.) 148; 
Joseph lBsskiel Judah v. Aaron Hye Nussoom Mvckish Jirdah (1870), 6 B. L. B. (0. C, J.) 
493 ; and Oolgan v. Admimésirator-Gonsral of Madras (1892), I. Le BR, 15 M. 494 

8. West v. Shutileforth, 2 My & K. 684; Heath v. Chapman, 2 Drew 417-; In re 
Blundell's Trusts, 30 Beav. 800; Yeap Cheah Noo v. Ong Cheng Neo, supra und Colgan 
v. Adeninisirator-General of Madras, Supra. 

4. Rickard v. Robson, 81 Beny. 344; Fowler v. Fowler, 88 Bear. 616, Fisk v. 
Attorney-General, L. R. 4 Eq. 591; Datwon v. Bmall, L. R. 18 Eq 114; Colgan v. 
Admamisirator-Gensral of Madras, supra. ë 

5. Mullick v. Muliok, 1 Knapp, 245;.and Colgan v. Administrator- General of 
Madras, supra. * 
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state policy in introducing in India the restriction imposed by the 
statute of superstitions uses, and it has been there held that a 
bequest for the performance of the masses in Calcutta is valid’. 
But this will not justify a perpetuity. f 


Objecta which the English Law will regard as “ supertitious 
uses” are allowable and commendable according to the Hindu 
and Mahomedan laws. A trust for the maintenance of an idol is & 
valid charitable purpose according to Hindu Law and trusts for the 
benefit of the poor, for aiding pilgrimages and marriages and for 
the support of wells and mosques are charities among the Mahome- 
dans and valid under the Mahomedan Law?. 


Although s gift for an idol has been held to be valid, yet it 
has been held that a gift by a Mahomedan which haa for its object 
the upkeep of the settlor’s tomb and the performance of the 
daily, monthly and annual expenses of the said tomb and of the 
fatiba ceremonies is not a valid wakf and is void as not beng a 
gift for charitable purposes’. It is impossible to oonoeive that 
this decision is not a death-blow to most Mahomedsn private 
endowments. The decision does not affect the validity of gifts for 
the support of:tombs of saints and in fact expressly says that they 
are valid. But the latter are public religious endowments and not 
private. "This decision, it would seem, is opposed to the strict 
Mahomedan Law‘. 


A bequest by an Armenian of a sum of money for the purpose 
of applying the income for perpetual masses of his soul and.of the 
souls in purgatory has been held to be void. This decision, 
however, proceeds not on the ground that the gift is one for 
superstitious uses, and is therefore void as being of the nature of 
superstitious uses but on the ground that it offends the rule ‘of 
perpetuities Hven this reasoning, however, does not reconcile the 
decision with that in Andrews v. Joakim, where a bequest of a-~ 
sum of money for the performances of masses in Caloutta has been 
upheld. Consistently, bowever, with the later cases this latter 

1. Andrews v. Joakim (1869), 23 B. L. R., (O. O. J.) 148. 
2. Fatma Bibi v. The Advocate-General of Bombay (1881), T. L. R., 6 B. 48. 
8. Kaletoola Balb v. Nusseo Uddin Sab, I. L. B., 18 M. 201. 


4 Bes Amir Ali, Vol. I, pp. 816, 317. 
5, Colgan v. Adevinistrator-General of Madras (1902), L L., E~ 16 M. 424, 
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degno must be treated as erroneous. The observations of 

Jardine J. in Limjs Nowrojt Banoj v. Bapuji Ruttonjs Inmbu- 
walla! are well worth perusal. “ A gift by a Roman Catholic for 
performing masses for the dead or by a Christian of any Ohurch 
to maintain tombs of deceased relatives will be invalid, and these 
objects are analogous which has for its object the consolation of 
the dead among Parsis.” In the above case a devise by a Parsi 
eeo of & share in a bungalow in Bombay in order that the 
income &ooruing from the same should be devoted in perpetuity io 
the “performance of the buj rosgar ceremonies and the consecra- 

tion of the nirangatn and the recitation of the Yazushin and the 
annual ghambar and dosla ceremonies?” waa held to be void’. 





NOTES OF INDIAN CASES. 





Secretary of State for India v. Krishnamoni Gupta. —1. L. B., 
29 ©. 518.—The legal consequences of possession by a rune: 
are in several respects different from those which follow pos- 
session accompanied by title. Ifa rightful owner ceases to ocoupy 
land, he is not regarded as having lost his juridical possession 
unless some other person takes possession of it. But if & tres- 
passer who has not aoquired a prescriptive title ceage to occupy the ~ 
land upon which he has trespassed, his posseasion is in both fact 
and law at an end. This principle received an important appli- 
cation in this case, where land which had been trespassed upon by 
the Government became submerged under the river before the 
Government acquired a title. It was held by the Privy Council 
‘that the submergence had the same effect as a voluntary aban- 
donment and that the Government could not as against the right- 
ful owner invoke the doctrine of constructive Hoseeacs during the 
period of submersion. 


L (1887) L L. R., 11 B. 44l. 

“2. Beofor the. meaning of the ceremonies the remarks of Jardine, J., in the 
above case and Dr. Haug’s Essays. , 

8. See also Oowasyi Nowraji Pochkana Walla v. Bustom;i Dossabhoy Setna (1898), 
1. L. R., 30 B. 611 when a gift by a Parsi of certain Government pronotes for the 
expenses of a ie a M a oy as 
décbhsed, was held to be void. 
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Chowdhry Keeri Sahay v./diani Roy.—I. L. R., 29 C. 626.— 
The provisions of S. 810 A of the Civil Procedure Code grant an 
indulgence to a Judgment-debtor whose property has been sold to 
the court, and he mast strictly comply with the conditions as jo 
deposit contained therein before the sale can be set aside. He, 
has to deposit the amount gpecified in the proclamation of the sale 
as due by him and five per cent. of the purchase money within 
thirty days of the date of sale. The fact that the sale may have 
been set aside by the executing court and. subsequently upheld By 
the appellate court would not give the judgment-debtor any right 
to compute the thirty days from the date of the order passed 
upon appeal or second appeal. The judgment of the majority in 
this case 18 therefore clearly right. 


Sham Koer v. Dah Koer.—I. L. R., 29 C. 664.—1f the widow 
or & member of the undivided Hindu family wrongfully obtains 
possession of property which has passed by survivorship to the 
other undivided members aud holds possession for the statutory 
period, she would acquire a complete title aa owner. Her posses- 
sion would prima facte be adverse to the heirs, and unless they can 
show that she held possession by their consent or as the result of 
some arrangement with them, she will at the end of twelve years 
acquire the ownership. 


Rahimuddi Sirkar v. Loll Meah.—I. L. R., 20 C. 696.— We are 
more disposed to agree with the decision of the Oaloutta High 
Court in this case than with the decision of the Madras High Court. 
If a suit is dismissed against one of the parties and decreed against 
the rest, the former should not be regarded as a party to the suit 
with reference to the execution, discharge or satisfaction of the: 
decree. 


Khadem!Hossein v. Emdad Hossein.—I. L. R., 29 C. 758.—In a 
partition suit the preliminary order for partition is a decree under 
S. 2 of the Code of Civil Procedure, and the party affected by it is 
entitled to appeal at once against the order, but the question is 
whether he is entitled to wait till the final decree is passed and to 
impeach the preliminary order in the appeal against & final decree. 
The answer of the majority of the Full Bench is in the affirmative. 
As’ pointed'in the judgment of the majority there is no law which 
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compels a party to appeal from the preliminary order or takes away 
his right} of appeal on the entire case after the final decree. 
Whether an appeal should be preferred or not against the preli- 
migary order, it is a matter which is wisely left by the Oode to the 
judgment of the party affected. An obligation to prefer an appeal 
immediately from the order would lead to the multiplication of 
appeals and the protraotion of suits and needless expenditure. 


SUMMARY OF RECENT CASES. 


Corporation of Sheffield v. Barclay [1908], 1 K. B. 1. 


Stock—Forged transfer—Person ; requested to act upon the 
forged transfer entitled to damages—Loss as between iwo innocent 
persons— Loss to fall upon person making the request. 


Where an act has been done by the plaintiff under the 
express directions of the defendant, which act occasions an injury to 
the rights of third persons, yet if such an act is apparently illegal 
in iteelf, but is done honestly and bona fide in compliance with 
the defendante’ directions, he will be bound to indemnify the 
plaintiff against the consequences thereof. 


Toplis v. Grane, 5 Bing. N. C. 686: S. 0.50 B. By - 
814, referred to 


Where one of two innocent parties must suffer, the party 
who has put forward the request upon which the other one 
has acted must bear the burden. 


Where, of two innocent parties, one had innocently and 
without negligence handed in a forged transfer (of stock), 
upon which forged transfer the other innocent party (¢. e., the 
Company) was asked to act, the loss should fall upon the person 
who handed in the transfer. | 


Where, therefore, certain bankers had innocently and without 
negligence handed in a forged transfer of corporation stook upon 
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which ‘transfer the Gompany were asked to act hy registering 
it and the Oompany did transfer and the true owner thereupon 
brought a suit against the latter who were compelled to pu 
fresh stock, . 


Held (1) that the loss as between two a persons (the 
Company and the bankers) must fall upon tho ppr- 
son who handed in the transfer which turned out 
to be invalid or forged, and e 


(2) that the Company were entitled to be reimbursed by the 
bankers the loss which the Company had suffered. 





4 


Tromans v. Hodkinson [1902], 1 K. B. 80. 


Betting Act, 1858, (16 and 17 Vict. C. 119) S. 8——Gaming— 
Place used for bettsng. 


A person in the habit of frequentmg with the permission of 
the landlord the bar of an inn at certain stated hours for the 
purpose of carrying on & business of ready-money bettmg with 
pergons resorting thereto but not occupying any specific portion of 
the inn ‘uses’ the bar for the purpose of betting and commits 
an offence under the Betting Act, notwithstanding that he has no 
interest in the inn or control over the premises and notwith- 
standing that he takes no refreshments at the inn..- 





Stuart v. Freeman [1908], 1 K. B. 47 (C. A.) 


Infe Insurance polscy— Yearly sneurance—Premsum payable 
quarterly—Days of grace—Payment of premsum after death of 
assured within days of grace. 


Where an insurance policy was expressed to be yearly and 
the premium was payable quarterly subject to defeasance on 
non-payment of any quarterly premium“ within the fixed time 
and the days of grace and the assured died during the year after 
one of the dates fixed for payment of a quarterly premium but 
within the days of grace and the premium was pee after his death 
by | the saggnee of the assured. 
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~ Held (1) that the poney did not lapse, and 


(2) that no question arose as to the revival of policy 
. -> when penean was made within the days of grace. 





Morel Brothers and Co., Limited v. Westmoreland (mail of) 
[1908], 1 K. B. 64. 


j Bupreme Court Rules Order XIV r. 5—Husband and wife— 
Presumption of authority to pledge oredst— Funds subsisiuted by 
husband for pledging credst—Jownt credit —Plasnüff not allowed 
tn claim alternativo cuse of several liability Judgment against wife 
—Conclusive election. 


The facta that the husband and wife had & common establish- 
ment and that goods were supplied by plaintiffs for the purposes 
o€ that establishment upon the order of the wife would, by them- 
selves, in point of law, constitute a prima facte case against the 
husband, not as being evidence of a holding out of the wife as 
agent but as evidence of an authority given to the wife to pledge 
the credit of the husband, but not the joint credit of herself and 
her husband. 


An arrangement by which a fund is provided by the husband 
for the household expenditure operates as a negation of the wife's 
having any authority to pledge the oredit of her husband which 
may primá faos be presumable from the fact of cohabitation. 


A person supplying goods under the order of the wife after 
such arrangement which negatives authority of the wife to pledge 
the husband's credit must show that there was a holding out of the 
wife as having authority to pledge tho joint credit of the husband 
and wife or that there was ostensible authority in the wife to pledge 
the joint credit. The mere fact that the goods were supplied by 
the order of the wife is no evidence of an ostensible &uthority to 
create 8 joint liability. 


Where the plaintiff brought his claim only on the footing of & 
joint liability and even insisted on appeal that the case must be 
treated on that footing, he conld not be allowed to shift his ground 
and claim judgment on the ground that the statement of claim 


if 
L 
e 
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might have been against the defendants (husband and wife) 
severally or in the alternative. 


Even assuming that the plaintiff can thus shift his ground, 
where he has obtained judgment against the wife for the whole 
amount claimed, he is precluded from recovering it as against the 
husband. 


Where the claim is that the liability of the husband and wife 
is not joint but several, the liability ot one is inconsistent with, the 
liability of the other. A plaintiff suing against the principal and . 
agent in the alternative cannot recover against both. If it is sought 
to render the agent liable, it must be by treating the agení'as a 
principal, to the exclusion of the liability of the real principal. 
If it is sought to render the principal liable, then the agent must be 
treated as such and not as principal. 


If there is & conclusive election by plaintiffs to adopt the 
liability of one of two persons alternatively liable, they cannot 
afterwards make‘the other liable and Order XIV, rule 5, does not 
apply to such a case. 


Scarf v. Jardine, 7 A. O. 845 followed. 





Hamlyn v. John Houston & Co. [1908], 1 K. B. 81. 


Partnershtp— Partner inducing a stranger to break his contract 
of service with his master—Scope of authority—Inability of others 
for tortious act of one. 


A principal may be liable for the fraud or other illegal act 
committed by his agent within the general scope of the authority 
given to him, and even the faot that the act of the agent is criminal 
does not necessarily take it out ot the scope of his authority. 


If the act done by the agent is within the general scope of the 
authority given to him, the principal is liable notwithstanding the 
fact that the act is directly contrary to the instructions of hia 
principal or may have been an offence against society iteelf. 


Where it was in the course of the business,of & partnership to 
obtain by legitimate means information regarding contracts made 
by others in respect of certain goods, and one of the partners 
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obtained such information by bribing a clerk of the plaintiff which 

was a breach of the clerk’s contract of service with the plaintif, the 

other partners were responsible in damages to the plaintiff for 
having induced his clerk to break his contract with the plaintiff. 


'" Reynolds v. Ashby & Son, Limited [1908], 1 K. B. 87. 


e Netures—Mortgage of premtes—Morigagor $n possessson— 
Machines purchased by mortgagor—Htre-purchase agreement— 
Machinery affiwed to promises—Dniry of mortgagee—Vendor siot 
entitled to remove machinery on default of payment. 


An article which is affixed to the land even slightly is to be 
considered as part of the land unless the circumstances are such as 
to shew that it was intended all along to continue a chattel, the 
onus lying on those who contend that it is a chattel. 


But an article not otherwise attached to the land than by their 
own weight is not to be so considered unless the circumstances are 
such as to shew that thoy were intended to be part of the land, the 
onus of shewing that they were so intended lying on thoso who 
assert that they have ceased to be chattels. - 


Where machines which were supplied by the plaintiff on the 
hire-purchase system were affixed to the premises by means of 
upright bolts let into the floor, and by the terms of the hire-purchase 
the purcháees were not to become his property until the whole of 
the purchase-money was paid and the premises were mortgaged by 
the purchaser to the mortgagee before the hire-purchase agreement, 
but the.mortgagee allowed the mortgagor to remain in possession 


of the premises. 


Held, (1) that the machinory were fixtures and passed with the 
land, and 


(2) that the vendor was not entitled to remove the 
' ' fixtures on default of payment after thé mort- 
gageo entered into possession. 


N 
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Glamorgan Coal Co., Limited, r. South Wales Miners’ 
Federation [1908], 1 K. B. 118. . 


Inducing or procuring breach of contract—Bond fide adesce— 
No intent to injure—Conepiracy—Caues of acison—Notice of the 
eanstence of contract—Justsficatson—Adrice sought and given. \ 


À In an action for damages for procaring breach of co 

actual malice or a real intention to harm the plaintiff is essential: 
Mere notice of the existence of a contract does not raise an 

urebuttable presumption of malice. : 


Where the defendaut who procures the breach of contract 
obtains a benefit that may be some evideuse of malico. 


Where there is an interference witbout sufficient justification, 
there an action fur procuring breach of contract will be sustained. 


Where & servant asks another for advice as to whether or not 
it ig wise to break n contract, the other is entitled to give the advice 
‘sought and if the advice is given honestly then no action is main- 
tainable. —— 

An actionable conspiracy exists wheu a number of men combine 
either to do an uulawful act or tudo & lawful act by unlawful 
moans. 


A combination entered into for the more purpose of doing a . 
lawful act cannot constitute an actionable conspiracy. * 


JOTTINGS AND CUTTINGS. 





Roman Law and the Indian Universtttes Commission —In the 
Report of the Indian Universities Commission & very short space 
is devoted to the systems of teaching and the course of studies in 
the department of law obtaining in the several universities in 
India and’ one of the recommendations embodied in the Report’ is 
that Roman Law need not form a necessary part in the curriculum 
of law studies. he Commissioners make reference to the fact that 
in Calcutta and Allahabed the course of study does not include 


l 
l 


hand 
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Roman Law but thet in Madras and Lahore the subject is pre- 
Bcribed for the Law Examinations, and they arrive at the conclusion 
that Roman Law should not be made æ necessary subject “ inas- 
much as many of our law studente are ignorant of Latin.” This 
recommendation seems to be based upon a very imperfect appreci- 


_atiqn of the value of Roman Law as an instrument of legal 


education and seeing that the proposal embraces even the highest 
law examination, vts., the M. L., it is to be hopod that it will not 
be adopted after fnll and deep consideration. It must be noted 
that the proposal does not purport to rest upon the evidence 
taken before the Commission, nor does it appear that so far as 
Madras is concerned, any witness examined by the Commission 
was asked bis opinion regarding the matter. The great American 
Judge and Jurist, Mr. Story was of opinion that “it would betray 
% narrow subjection to mere prejudice or a wanton disregard 
of some of the best sources of instruction to pass by with neglect 
the glorions labonrs of the Roman Jurists, or the masterly treatises 
of euch men as Pothier, Hmerigon and Valin, which have fur- 
nished so mnoh to improve and adorn our own law.” Nobody 
who has read the classical volumes of Story can fail to be struck 
with how, his treatises are enriched with copious illustrations 
and analogies drawn from the Roman Law. Mr. Froderio Harrison 
writing in thea Fortnightly Review Vol. XXV on the English 
School of Jurisprudence says that in recent times “an effective 
knowledge of Roman Law has been introduced into the ordinary 
education of every lawyer by the persistent and enlightened 
efforts of & sories of earnest law reporters. We have now upon 
the Benoh, great English lawyers who are perfectly familiar with 
the doctrines of Roman Law in their ancient as in their modern 
shape ; and all the higher class of legal manuals are now distinctly 
saturated from the same well-spnng of principle. See especially 
such works as those of Lindley, Stephen, Fischer, Pollock.” He 
also maintains that “ English Law is of all the systems of law 
that one which most requires a scientific introduction by. a training 
in principles," and that “the idea that English Law stands alone 
in all the producta of human thought and the objeota of rational 
study, in being nobly (or ignobly) independent of any systematic 
knowledge of general principles, seems a truly melancholy instance 
of the dogmatism of a law education," 
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Tn’ tho inaugural lecture delivered in 1871 by Mr. James /|,. 
Bryce, Regius Professor of Civil Law in the University of Oxford, ^7 
he pointed out with much elaboration and eloquence, the vari- 
ous uses of a knowledge of the Roman Law. He divided them 
into two classes, viz. those which connect it with. the liberal 
studies of a University, and specially with classical philology, 
with history and with ethics, and those whioh belong .to the 
faculty of law and entitle it to a place in a strictly professional 
curriculum. . 

As regards the first the Professor observes that “ anes ig no 
more obvious reason for pursuing tha study than the light which 
it throwa upon Roman history, which is, it can hardly be too often 
repeated, substantially the foundation of all modern European 
history. No people was ever so thoroughly permeated by legal 
ideas as were the Romans: none rated the dignity of the pro- 
feesion so high, spent so much pains in the elaboration of legal 
rules, and formed, let it be added, so worthy @ conception of what 
law ought to be. * * * * Rome’s great gift to the world was her 
jurisprudence &c." , Another use claimed for the study of Roman 
Law is in regard to its bearing upon the history of mediæval 
and modern thought, and “the weightiest practical reason for 
pursuing this study is its educational and scientific worth as 
forming and strougthening those habits of mind in ‘the possession 
of which a lawyers excellence consists. ” Tt is also added that 
Cit is “not, however, merely as an introduction to his professional 
studies, that the English lawyer will find the study of Roman 
Law profitable; if rightly used it will be a guide and a help 
throughont his whole career * * *, There are two capacities or 
mental habits in which the distinctive excellence of a legal intel- 
lect chiefly consiste, tho power of applying general principles to 
concrete cases and the power of enunciating a legal proposition 
with clearness and precision. Towards the formation of both of 
these, the writings of the Roman Jurists supply more aid than 
those of their modern Hnglish rivale.” 


These observations are of pregnant significance to our men 
purpose as the Report of the Indian Universities Commission 
contains the following sentences: “ We are informed. ‘that the 
rising race of pleaders are not deficient in book knowledge. They“ 
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sometimes lack the power to apply their knowledge to the case 
before them." If this indeed were so, what oen be a more 
inv 'igorating and beneficial study than that of Roman Law as 
regards which Savigny observes: “In our science, all results 
depend on the possession of leading principles, and it is precisely 
upqn this possession that the greatness of Roman Jurists is based. 
The conceptions and maxims of their science appear to them not 
aseif erected by their own will; they are actual beings with whose 
existence and genealogy they have become soquainted from long 
and familiar intercourse. *** If they have a case to deade 
upon they set out from the most vivid perception of it, and we 
seo before our eyes, the origin and development of the whole affair 
in all its phases. It is as if this particular case was the starting 
point whence the whole science was to be explored. Hence with 
them, theory ‘and practice are really not distinct; their theory is 
so thoroughly worked out as to be fit for immediate application, 
and their practice is uniformly ennobled by scientific treatment. 
In every principle they see an instance of ite application; in every. 
‘case, the rule whereby if is determined; and im the facility with 
whioh they pass from the universal to the particular, and the 
. particular to the universal, their mastery is incontestable.” 

In the valedictory lecture delivered in 1898 by Professor Bryoe 
on the eve of his laying down the ius Professorship, he again 
adverted to the great value of & aed of the Roman Law, and 
said that ' it may now be deemed to! have struck bere in Oxford 
deep and tenacious roots. Both inlóur examinatious and in our 
teaching it holds a place equal in dignity to English Law, though 
doubtless of narrow compass. It attracts in fully as large a 
measure, the interest of the more intelligent among our studente, 
and it can hardly be doubted that| the excellence of the Law 
School in the future will largely depend upon its maintenance 86 
a main element in both teaching and dxamina&tion." 

In his recently published work pn “Studies in History and 
Jurisprudence,’ Professor Bryce ns which can 
be derived from a ccmparative stud 
Laws, their legislation, social institu 







(Co Indian students, one 
Roman Law and hi 
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observation of Sir Henry Maine (Ancient Law, page 20) that 
“the fate of the Hindu Law is imfact the measure of the Roman 
Code. Ethnology shows that the Romans and the Hindus sprang 
from the same original stock, and there is indeed a striking 
resemblance between what appear to huve been their original 
customs. Even now Hindu jurisprudence has a substratum, of 
forethought and sound jndgment, but irrational imitation has 
engrafted in it an immense apparatus of cruel absurdities. Fram 
these corruptions the Romans were protected by their Oodes.” 
The famous historian of the Roman Empire, Edward Gibbon, devotes 
a single but excellent chapter to a dissertation on tbo Roman Law, 
whioh it is said, * has been acoepted by the most fastidious experts 
of an esoteric science, as & masterpioce of knowledge, condensa- 
tion and lucidity.” 

Regarding the principle of hereditary succeesion he says, 
“The jurisprudence of the Romans appears to have deviated frofh 
the equality of nature, much less than tho Jewish, the Athenian, 
or the English institutions. On the death of a citizen, all his 
descendants, unless they are already freed from the paternal 
power, were called to the inheritance of his possessions, ‘he 
insolent prerogative of primogeniture was unknown: the two 
sexes were placed on a just level: all the sons and daughters were 
entitled to an equal portion of the patrimouial estate; and if 
any of the sons had been intervepted by a premature death, his 
person was represented, and his share was divided, by bis surviving 
children.” The historian concludes the instructive chapter with 
remarks on the oostliness of; justice and with the observations, 
contained in the following passage the justice of which will be 
felt by every right thinking man in this country : “The experience 
of an abuse, from which our a age und country are not perfectly 
exempt, may sometimes proyoke a generous indignation, and 
extort the hasty wish of exchanging our elaborate jurisprudence 
for the simple and ce rime of a Turkish Cadi. Our 
, that such forms and delays are 
and property of the citizen: that 
8 the first engine of tyranny, aud 
ould foresee and determine every 

e exercise of power and 


calmer reflectio 


necessary to 
the discretio 
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. By all accounts, therefore, a study of the Roman Law is an 
essential requisite to the equipment of a lawyer, and the spirit 
which dictates the proposal to do away with it seems to be a 
relic of the feeling which dominated m England a century ago 
and actively discouraged a study of the Roman jurisprudence. 
The ground on which the Universities Commission base their 
| prbposal to remove the subject from the curriculum vsz., ignorance 
of Latin on the part of many of the Indian students, is entirely 
inadequate to support it. 


Competent translations of the works are available, aud are 
and have been hitherto deemed quite sufficient for the object in 
view. It is not a matter of literary art, finish or style for the 
comprehension of which acces to the original in the native 
language is an all-important consideration. It members of the 
legal profession educated in this country, are to hold their own 
with their brethren educated in England or America, where there 
is now a strong impulse working to improve legal education up 
to the highest point attainable, there ought to be no attempt to 
lower the level of the studies here, and members of the faculty 
of law in the severa] Indian Universities will no donbt be alert 
and keep themselves abreast of modern ee in framing 
a ES curriculum of legal education. 
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HINDU AND MAHOMEDAN RELIGIOUS ENDOWMENTS: 
E —DIFFERENT FORMS OF ENDOWMENTS. 


"We shall here advert to some familiar kinds of religious 
endowments known to Hindus and Mahomedans. 


An instance of endowments familiar to Hindus is to be found 
in the case of mutts. A mutt is the cell of a hermit. In most of 
the many sects into which the Hindus are divided, there apparently 
exists a clerical class which is commonly separated into two orders, 
vir., (in Enropean phraseology) the monastic (or ascetic) and the 
secular. The first of these is celibate and in a great degree erratic 
and mendicant but has anchorage places and head-quarters in the 
mutte. The typical mutt consists of an endowed temple or shrine 
with & dwelling place for the superior or head of the mutt (called 
Mohant) and his disciples (or chelas). The Mohant by devoting 
himself to & religious life severed himself from all worldly posses- 
sions and he thenceforward became theoretically dead to the world!. 
Even if he irregularly continues in the enjoyment of worldly 
property, it will go on his actual death to his personal heirs, but the 
property belonging to the mutt will go to his successors in office?. 


The class of ascetics or hermits has existed as & part of the 
Rocial system obtaining among the Hindus from a very early period. 
They profess to have renounced all family ties and all desires for 
wealth and women and devoted themselves to religious study, 
contemplation and service in view to secure immunity from future 
births (to which according to their faith they believe they are liable) 
and spiritual happiness. Ysjnavalkya in his Smriti has recognised 
this class and has propounded a special rule which, in the absence 
of special usage, governs the succession to his property’. 


l. Gossain Dowlut Geer v. Bissessur Geer (1873), 19 W. R. 4C. R.) B18. 

2. Gossin Dowlut Goer v. Bissessur Geer supra; B. B. D. A. (1835), p. 1089; and 
see Dharmapuram Pandara Baemdhi v. Virapandiyam Pillai (1898), L L. R., 22 M, 
302, as regards Sudra paradeais. E 

3. Sambanda Pandora v. Bellappa Chetty (1870), I. L. B, 8 M. 176, 

1 e 
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If an ascetic or hermit is & Brahmin, he is called a yati or 
sannyast ; if a Sudra, he is called & paradest, and if a Sudra is 
attached to an Adhinam, he is called a Tambiran, and if tho latter 
is at the head of the Adhinam, he, is called a Pandura Sannidhi. 
The term “ Adhinam” signifies the seat of the chief ascetic at the 
head of & religious institution or brotherhood or a holy crowd and 
takes its name from the village in which it is situated. 


The origin of mutts is generally ns follows’. A preceptor of 
religious doctrines gathers around him a number of disciples whom 
he initiates into the particular mysteries of the order and instructs 
them in ite religious tenets. Suoh of these disciples as intend 
to become religious teachers renounce their connection with the 
family and all olaims to their family wealth and, as it were, affiliate 
themselves to the spiritual teacher whose school they enter. 


Justice Sir T. Muthusaumy Iyer, in his learned and masterfy 
judgment in the Tiruppanandal caset, observed : * The ongin of 
these institutions, their constitution and development form part of 
the history of the establishment and spread of Brahminical systems 


of religious doctrine among the Sudra communities in Southern 
Indis". 


In ite original and narrow sense the term “ mutt” signified the 
residence of an ascetic or sannyasi or paradesi. For, it must be 
remembered that, originally, the ascetic who renounced the world 
and devoted himself to religion, confined his attention to the study 
of theology, to imparting religious instruction to his disciples and 
to complying with the ordinances prescribed for the guidance of 
his order. He then owned no property, except his cloths, sandals, 
religious books, the idols which he kept for his personal worship and 
a few other articles of trifling value which were absolutely nece- 
sary to him. He had no fixedfresidence and moved from village to 
village, accepting such lodgings and food as were provided for him 
by pious laymen who were in their turn enjoined by the shastras 
to honor and support him. As Justice Sir T. Muthusdwmy Iyer 
observed in the Tiruppanandal case’: “This is the mode in which 
ERE ee nee a lr RE aT MC dep 


l. Gnana Sombanda Pomdara Sannadhi v. Kandasoms Tambiran (1887), I. L. R. 
10 M, 875. a 
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Brahman sannyasis live even at the præent time.” These matts 
were therefore founded in the first instance in several villages by 
„pious laymen who erected buildings for the residence of hermits 
wHen they visited their villages. 


When, however, the Buddhists assailed the Brahminical reli- 
gion and when Sankaracharya, the founder of the Advasta or 
non-dualistic school of philosophy, ultimately prevailed against 
ttm, he established some mutts in order to maintain and strengthen 
the Goctrine and the system of religious philosophy he taught, 
sannyasis being placed at the head of these institutions. After 
him, the founder of the Vaishnava, the Madhva and other schools 
of religious philosophy in Southern India established mutts for & 
similar purpose. 

In former times these institutions exercised considerable 
influence over the laymen in their neighbourhood and were centres 
of classical and religious learning and materially aided in pro- 
moting religious knowledge and in encouraging religious and other 
charities. The ascetica who presided over them were, owing to 
their position as religious preceptors and often also in consequence 
of their own learning and piety, held in great reverence by Hindu 
princes and noblemen who from time to time made large presents 
to them and endowed the mutts under their control with grants 
of land’. In some cases the mutts were offshoots of an already 
existing wealthy mutt, and the endowment was made by such latter 
mutt.2 Thus, a class of endowed mutts came into existence, in 
the nature of monastic institutions presided over by ascetics or san- 
nyasis who had renounced the world, and it came to pass that 
the asoetic, who originally owned little or no property, came to 
own the mattam under his charge and its endowment in trust for 
the maintenance of the mutt, for his own support, for that of 
his disciples, and for the performance of religious and other chari- 
ties in connection with it. A home for the school is erected and a 
mutt is constituted. The property of the mutt is vested in the 
preceptor for the time being (+. e., the head?.) 


1. Ibid. Bee also Gossnim Dowlut Goer v. Bisseasur Geer (1878), 10 W. R. O.B. 
2315 , Sambanda Pandarom v. Sellappa Chetty (1879), L L. B., 2 M. 176. 


3. Gossain Dowlut (leer v. Bissessur Geer (1878), 19 W. B. O. B. 215, 
8. Sdmbanda Pamdaram v. Sellappa Oketty (1876), L L. E., 2 M. 176. 
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-Again, when the Brahminical creed and system of religious 
doctrine were adopted by Sudras in the Tamil districts, the order of 
ascetics and tho practice of instituting mutts as centres of religious 
study, instruction and charity came into prevalence amongst then. 
Piousyand*learned ascetics among them actuated by a desire to 
disseminate religious .knowledge and promote religious charity, 
established mutts in Tinnevelly, Madura, Trichinopoly, Tanjore 


and elsewhere. i 


There are two distinctions between an Adhinam and a mått as 
an endowed institution. 


(1) A mutt is chiefly an isolated institution, whilst an 
Adhinam is chiefly a central institution from which 
the chief ascetic exercises control and supervision 
“over a group of endowed institutions and religious 
trasta committed to his management and subject [o 
his jurisdiction as the responsible trustee. 


. (2) The general rule is that an ascetic is prevented by usage 
of his order from owning or managing property for 
personal enjoyment. In the case of a mutt there is 
or y one exception to this general rule and that is 
this :—The head of a mutt is allowed to administer 
mutt endowments and the reason is that such ad- 
ministration is in furtherance of the cause of religion. 
In the case of Adhinams, however, an additional 
exception is allowed. For ‘‘ among Sudras, the ad- 
ministration of temple endowments, of endowments 
instituted for special services in Hindu temples, and of 
endowments founded for the support of religious and 
other charities either in particular places or on parti- 
cular occasions,” is also considered to fall under the 


exception. 


There can be no doubt, however, that in many cases, the heads 
of the mutts (or the mohunte), by deviation from the strict path of 
&anotity originally marked out for them, made the acquirement of 
wealth by trade their great object. Now-a-daysitishard to find 
examples among these heads of the mutts prosecuting with the 
rigour adhered to in old times the object for which.they have been 
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founded. In many cases these heeds of the mutts have become 
worldly or nre not even versed in the first principles of the Hindu 
religion, noh to speak of the fact that they are not even in name 
thb centres of classical and rehgious learning and rarely attempt 
to propagate or promote religious knowledge. 


- Mutts are classified acoording to the different ways in which 
the head of the mutt is appointed’. 


* — (1) Mutts in which the mohantship (headship) goes to the 
last mohant’s personal heir. i 


(2) Mutts in which the succession goes by nominstion by 
the previous mohant?. 

(8) Mutts in which the mohantship is by election. The 
, mutts of the same sect in a district or mutts having a 
common origin are assembled together (the mohants 
° of these acknowledging one of their number as a 
head) on the death of one of the mohants and the 
other mohanta assemble to elect a successor out of 
the chelas or disciples of the deceased if possible, or 
if there be none of them qualified, then from the 
chelas of another mohant, and after the election, the 
chosen disciple is installed in the gadds of his prede- 

cessor with much ceremony. 


The question, in all such cases, is what, if any, is the rule pre 
scribed by the founder of the mutt; and if none, what is the custem 
or usage followed at the mutt in question in regard to the selection 
and appointment of a successor to a deceased mohant/. The 
property of the mutt does not descend to the disciples (or the elders 
in common). Generally, the preceptor (t. e., the head of the mutt or 
institution) selecta from among the affiliated disciples him whom he 
deems the most competent and in his own lifetime instals the 
disciple so selected as his successor not uncommonly with some 
ceremonies. After the death of the preceptor, the disciple so 
chosen is installed in the gaddi and takes by succession the 
property which had been held by his predecessor. The property 
is in fact attached to the office and passes by inheritance to no 

l. Gosain Dowlut Goer v. Dissessur Gesr (1878), 19 W. B. (C. B.) 215. 
3. Greeodharee Doss v. Nandliskore Dut, Marsh 578. ý 


\ 
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one who does not fill the office. It is in a certain sense trust 
property. Jt is devoted to the maintenance of the establishment, 
_ but the superior has large dominion over it and is not accountable 
for its management, nor for the expenditure of the income, providbd 
he does not it apply to any purpose other than what may fairly be 
regarded as the furtherance of the objecta of the institution. 


Gosami mutts are of a different character. A gosami 18 not 
a religious ascetic like a Sanyasi or Tambiren who abjaræ the 
world and its pleasures and lives a life of celibacy, but a maftried 
man who ia considered to live a pious life affording “religious 
instructions” to those who seek it from him, performing religious 
charities and delivering lectures on religious subjecta and on the 
duty of man to God and his fellow creatures. Where, therefore, a 
grant was made to the head of a-Gosami mutt to be enjoyed from 
generation to generation and provided that the grantee was to 
improve the mutt and maintain the charity and be happy, it wa 
held by the Madras High Oourtin Satyanama Bharati v. Saravana 
Bhaji Ammal’ that the grant was an endowment in trust for the 
mutt and charities connected therewith (though what might remain 
after the due execution of the trust was intended to be applied 
for the maintenance of the grantee or his descendants) and not 
merely a grant of private property to the original grantee, on 
which certain trusts were en go as to impose on him an 
obligation to apply a portion of the income of the village to those 
trusts and that the office of the head of this mutt was hereditary 
in the grantee’s family. 


These mutts may be publie or private. An instance of a private 
mutt is to be found in the case of Sathappayyer v. Pertasams® 
decided by the Madras High Court. We shall have to advert in 
detail later on aboat the rule governing the succession to mutts 
and the rights and duties of the heads of the mutt. 


Another term which requires some explanation is ‘ Kattalai,’ 
Counsel in Subramaniam Chettiar v. Arunachalam Chotisar* were 
almost blundering about the meaning of-this word. It has two 
meanings. l 


1. Sambanda Pamdara v. Sellappa Chetty (1875), I. L. B. 2 M. 178, 
2. en L. R., 18 M. 206. 4. (1002) I. L. R., 25 M. 608. 
B. L. B. 14 M. : 
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(1) Special endowment for certain specific service or reli- 
gious charity in a temple. 


j (2) The sources of income ofa temple classified into distinct 
endowments placed under a separate trustee. 


The term has been explained by Sir T. Muthusawmy Iyer in 
Vythslinga Pandara Sannadhi v. Somusundará Mudaliar. He 
there observes: “ In ordinary parlance the term ‘ Katlai’ as applied 
to temple endowments gignifies & spécial endowment for certain 
specific service or religious charity inthe temple. Ardajama Katlai 
or endowment for midnight service is an instance of the former, and 
Annadana Katlai or an endowment for distributing food to the 
poor gratis is an example of.the latter. Jn this sense the word 
katlai is used in contradistinction to the endowment designed 
generally for the upkeep and maintenance of the temple. In the 
cpse of some important temples, the sources of their income are 
classified into distinct endowments according to their importance, 
each endowment is placed under a separate trustee and specific 
items of expenditure are assigned:to it as legitimate charges to be 
paid therefrom. Hach of such endowments is called also a katlai 
and the trustee who administers it is called the Katlaikar or the 
stanik of the particular katlai.” 


The staniks of the katlai (or the ulthurai katlai) are not 
mere temple servants subordinate to the temple Dharmakartas or 
punchaystdars. They are trustees themselves, and as such can only 
spend the income of the trust property upon the particular trusts 
attached to the katlai of which they are trustees’ 


The famous temples at Chidambaram, Udipi and Puri and the 
other temples mentioned in the lists given in the notes to Ss. 8 and 4 
are public temples and as such are examples of public religious 
Hindu endowments.. It is not our purpose to state how these 
temples were built or constructed or came into existence. How a 
temple is to be built and the ceremonies necessary to consecrate it 
will be seen from Saraswati on Endowments. 


An example of a private religions endowment allowed by 
Hindu Law is that of an endowment made in favor of family idols 





1. (1868) I. L. R., 17 M. 100. 
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so common in Bengal and other parts of Northeru Indis. The 
characteristics of these endowments have been already dealt with. 
Whether beyond these endowmente in favor of family idols 
there oan be found any example of private religious endowmént 
allowed by a Hindu Law is a more difficult and doubtful question. 
Endowments made for the upkeep, &o., of tombs of - sainte will be 
examples of public religions endowments. Whether endowments 
made for the upkeep of the tombs of persons who have led a religi- 
ous and austere life, such as Samadhis of ascetics and paradesig, are 
valid in India, and whether if they are valid, they are exempt from 
the rule of perpetuities, are points which have not come for decision 
before the Britash Indian Oourts. But the case of Sathappayyar 
v. Periasami!, decided by the Madras High Court, upholds the 
validity of private mutts. Itis not very far from the above view 
to say that endowments for the purpose mentioned above are valid. 


Institutions similar to the mutts of the Hindus are to be found 
in the Durgas and Khankshs of the Mahomedans. A Durga isa 
tomb of a saint?. A Takka is the place where a Dervish resides 
before he attains sufficient public importance and before disciples 
gather round hirh and a lodgment is provided for such disciplee?. 
A? Khankah is a monastary or a place where religious mendicants 
of the Mahomedun religion temporarily residet. Mudaslmash 
means Khankah expenses, and these are such as are incurred in 
feeding and supporting indigent studente, beggars and travellers.* 

The origin of these Khankahs is similar to the origin of the 
mutta. A dervishis & sufi of particular sanctity settled in some 
locality. Till he attained sufficient importance, his place of abode 
was called a Takkia or Astana according to his position in public 
estimation. When his pious life or teachings should attract public 
notice, disciples gather round him and a place is constructed for 
their lodgment and the humble 'l'akkia then rises into a Khankah. 
After his death, his grave became a shrine and an object of 
pilgrimage not only for his disciples but for people of distant parta 
both Hindus and Maghomedans*. 


L L. B., 14 M. 1. 
Piran v. Abdool Karim (1891) I. L. B., 19 C. M 
Mohwuddss v Sayiwdden (1898) I. L. R. 20 0. 8 


Hibu Kunees Fatyma v. Indu Sata Jan (1867) 8 W. R. 0. E. 868 and Mohiwd.- 
din v. Soyiuddim supra. 


Kunees Frivma v. Pabu Sahiba Jan 8 W. B. C. R., 883. 
uddin v. Soyiduddin (1808) I. L. É, 30 O. 810. 
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These dervishes professed esoterio doctrines and distinct 
systems of initiation. They were either sufis or the disciples 
of Mian Roushan Bayezid who flourished about the time of 
Akbar, and who had founded an independent esoterio brotherhood 
in which ‘the chief occupied a peculiarly distinctive position. 
They called themselves fakirs on the hypothesis that they. had 
abjured the world and were the humble servitors of God. They 
wgre honoured by their followers with the title of Shah or Kink. 


The preceptor in these different brotherhoods is called the ptr, 
the disciple the murid. On the death of the pir his successor 
assumes the privilege of initiating the disciples into the mysteries of 
dervishism or sufism. This privilege of initiation, of making 
murtds, or of imparting to them spiritual knowledge, is one of the 
functions which the Sujjadanashin (superior) performs or is sup- 
posed to perform}. The Sujjadanashin, 4. e., the superior of these 
monasteries or khankehs, hae, therefore, to perform certain spiritual 
functions. He is not only a mutawalli, but also a spiritual pre- 
ceptor. He is the curator of the durga where his ancestor ig 
buried and in him is supposed to continue the Spiritual line 
(silsille) 2. i 


A Sujjadanashin literally means one seated on the prayer mat, 
+. 6., the chief or superior. So long as the original dervish who came 
to be regarded as a saint lived he was the Sojjadanashın of the 
Kankah. After his death, some one amongst his heira indicated by 
him as qualified to initiate the mmuiids into the mysteries of the 
tarikat or holy path succeeds him in his office, and then he is, as 
already observed, not only & mutawalli but also a spiritual preceptor 
and is supposed to continue the spiritual lin’, A Sujjadanashin 
will be justified in appropriating the surplus for the maintenance 
of himself and his family! just asin the case of certain mutts, para- 
désis are’ entitled to take some of the income for their dehapuja'. 


a a a ss 


Piran v. Abdool Katim (1891) L L. R., 19 O. 208. 
Piran v. Abdool Karım (1891) I. L. R., 19 C. 203. 
Mohiuddin v. Sayiuddin (1893) L L. B., 20 0. 810. 
Mohiuddin v. Sayiuddin (1803) I. L. R., 20 O 810. 
Sathappayyar v. Periasami, I. L, R., 14 M. 1. 
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] Another example of & public religious endowment allowed by 

Mahommedan Law is that of & mosque. We had to advert to the 
nature of & mosque ona former occasion. We there said that, in 
the absence of any reservation, a mosque is alplace where All 
Mahommedans are entitled to go and perform their devotions as 
of right &coording to their conscience, andj that no one sect or 
portion of the Mahommedan community can restrain any other 
from the exercise of this right. In the absence of any reservatign 
the mosque is & public one. a 


The question next arises whether there can be any reservation 
validly made, and if so, whether ip such a case the mosque ceased 
to be public. Upon this point there seems to be a paucity of 
anthority. 


If the deed of wakf expressly says that the mosque is dedicated 
to one sect of Mahommedans, two questions arise, let, whether 
the reservation is valid, and 2nd whether the mosque is still public ? 
On principle there seems no warrant for holding that the reserva- 
tion in favor of a sect is nob valid. Sir Roland Wilson in his 
Digest of Anglo-Mahommedan Law says that the reservation is 
valid in the Shafei School. He states the rule in Chapter XIII: 
‘Tf the founder of a mosque directs that it shall be devoted to 
worship according to the ritual prescribed by a particular school 
(that of Shafei for instance) the limitation must be respected, and 
the followers of that school will be entitled to use the mosque, to 
the exclusion of all other believers.” The same is recognized by 
Mr. Amir Ali in his book on Mahommedan Law (Vol. I, pp. 488 
and (487): ‘The other conditions that may be added must be 
executed faithfully, as, for example, the condition . ....... .. that, a 
mosque founded be specially dedicated to a certain rite such as 
the Shafei. In this latter case the members of this sect alone 
shall be entitled to share in the benefit of the wakf.” 


The question still remains to be considered whether the 
reservation holds good in other schools. Sir Roland Wilson says 
that the ancient authorities upon this pomt do not appear to be 
conclusive. But it must be observed that the Shafei law is express 
and no notice of any difference upon the point is pointed out by 
the Hanafi wire The Hedaya does not say that there is any 


ta 
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difference upon this point in the Hanafi Law. It may also be 
observed that among the conditions pointed out by the ancient 
writers as being invalid this is not one, For instance, a condition 
in’s wakfnama that the Mutwalli is irremovable by the ruling 
authority, or that the wakf lands shall not be let or farmed out for 
more thana year, &c., (Macnaghten’s Principles of Mahomedan 
Law, Chapter X, para 8). This class of cases must be distinguished 
frgm another class of cases in which it has been declared by the 
ancient authorities that a wakf depending upon a remote contin- 
gency is invalid. There is no contingency whatever contemplated 
in the case of a mosque which is dedicated with a reservation 
that members of a particular sect only should take part in the 
worship that may be conducted there. Syed Amir Ali is appa- 
rently of opinion that such reservations are valid in all the schools. 
For he says in his book on Mahommedan Law (Vol. I, page 451) 
that “a Mussulman mosque (unless it is a Masjid-i-Jamaa), a 
private imambara, wakfs created for the disbursement of private 
charity or for the benefit of a more or lees restricted body (of 
people, is not regarded by the Mahommedan lawyers to_be, vested 
in the public or that the public have any interest in them.” In 
this, however, we cannot concur. ‘The fact that a reservation is 
made does not show that the mosque is not a public one. Asa 
ground for his opinion Amir Ali says that the Mahommedan Law 
makes a broad distinction between wakfs which are public in their . 
nature and which are private. This, however, is no distinction 
peculiar to the Mahommedan Law., It is a distinction obtaining 
in all systems of rational jurisprudence. 


If a mosque is dedicated for some sect of Mahommedans, it is a 
trust for some considerable portion of the public and is therefore 
a public trust. We have seen on a former occasion that a charity 
is not deprived of its public character merely because its objecta 
are confined to & particular class. Hence if a reservation in favor 
of a particular sect is valid, a mosque dedicated with such reser- 
vation does not cease to be & public one, and we have seen thata 
nosque dedicated without|&ny reservation is a public one. 


Mr. Amir Ali suggests further that if such mosques are not 


private, they are quast-public and do not fall within Apt XX of 
1868 and S. 589 of the Civil Procedure Code... We -need--hardly. 
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state that the law only knows of two kinds of trusts, public and 
private, and no rational system of jurisprudence distinguishes 
between public and quasi-public. Apparently Mr. Amir Ali is 
inspired by the distinction which is said to obtain in the English 
Law of Evidence as regards admissibility of evidence of reputation 
in matters of public as opposed to mattera of general interest. 
But this distinction is hardly applicable to the distinction which 
the Law of Trusts draws between a public and a private trust. , 


In the appointment of a Mutwalli there is a distinction known 
to the Mahommedan Law, but the same is not inconsistent with the 
above view. The distinction in the words of Amir Ali (Vol. I, 
p. 865) is this: “ The appointment of a Mutwalli by the congrega- 
tion” is prohibited in the case of “endowments of a public nature 
like a Musjid-i-Jamaa and similar institutions in which the public 
at large, or the Mussulman public generally, are interested. But 
when an institution is dedicated to the inhabitants of a particuldr 
locality or to & particular sect or fraternity, the number of which 
is ascertainable, the modern Moslem Jurista have recognised the 
validity of an nppointment by the congregation.’ We do not 
understand the force of the language “the number of whioh is 
ascertainable.” In these days of civilization the number of Mos- 
lems in India is ascertainable in & sense and yet that is probably 
not the meaning with which the word is used. The members of & 
particular sect of Moslems can equally not be said to be ascertain- 
able. The distinction, however, relates to the right of certain 
persons to appoint a trustee. Even in those cases where Mr. Amir 
Ali will say there is an undoubted publio trust, the right of 
appointing & trustee may vest in certain persons. If the endower 
of a mosque intended for the publio worship of all Moslems should, 
at the time of appropriation, reserve to himself the right to 
appoint a trustee, then such right will be recognised (Macnaghten’s 
Principles, Ch. X, para. 5). 


It is a principle familiar to Mabommedan Law that he who 
makes an appropriation has the right of appointing a superin- 
tendent. The distinction stated by Amir Ali? does not, however, 
warrant the distinction of truste into public and quast-public. 


l. A djffereni principle is, however, stated by aen in his Principles of 
Mahommedan Tm Oh, X, para: 10. ae 
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The test of a public trust is not whether a given or ascertained 
number of persons has or has not the right to appoint a trustee, 
but whether such persons have or have not the right to divert 
the trust. If they have no right to divert the trust, then the trust 
is public notwithstanding the purposes of the trust may have been 
intended for the members of a particular class. 


The decided cases are not inconsistent with the view that a 
e i f i ; . 
reservation, such as the one under discussion, ia not invalid. 


The observations in Jawahra v. Akbar Hussain’ referred to 
on a former occasion? with reference to the nature of a mosque, 
are applicable with reference to a mosque whioh is dedicated to 
the public without any reservation, and the same holds good with 
reference to the observations of Mahmood, J., in Queen-Empresa 
v, Ramzan’ to the effect that “it is a fundamental principle of 
the Mahommedan Law of Wakf, too well known to require the 
citation of authorities, that when a mosque is built and consecrated 
by public worship, it ceases to be the property of the builder and 
vests in God (to use the language of Hedaya) ‘in such a manner as 
subjects it to the rules of Divine property whence the appropriator’s 
right in it ig extinguished and it becomes a property of God by 
the advantage of it resulting to his creatures. A mosque once 
consecrated cannot in any case revert to the founder, and every 
Mahommedan has the legal right to enter itand perform devo- 


tions.’ -* 


The observations of Edge, C. J., 3n Ataullah v. Azsmullal* are, 
however, more pertinent though wide. He there says: “No 
authority has been brought to our notice to show that mosque 
which has been dedicated to God can be appropriated oxclusively 
to or by any particular sect or denomination of Suuni Mahom- 
medans; and without very strong authority for such & proposition, 
I, for one, could not as & matter of law say that there could be any 
such exclusive sppropriation. As I understand, a mosque to be 
a mosque at all, myst be a building dedicated to God, and nota 
building dedicated to God with a reservation that it should be 
used only by particular persons holding particular views of ritual.” 


Ll, : (1884) 1. L. R., 7 A. 178. 8. (1885) I. L. R., 7 A. 401 (473). 
2. 18 M.L. J. 64. 4, (1889)L L. B, 13 A. 404 (600). 
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These observations were not necessary for the decision for there’ 
was no question in the case that any reservation was made by the 
deed of endowment. The contention in this case apparently 
was that because the mosque had been exclusively used by the 
Hanafig, it ought to ba inferred as a matter of law that the other 
sects were excluded from the benefits of the worship in such 
mosque. The Court refused to draw this inference. 


e 
| The observations of the other judges? in this case are not so 


express and may be explained away on the footing that their Lord- 
ships were considering the case of a mosque dedicated without any 
reservation. But their Lordships of the Judicial Committee in 
Fazl Karim v. Moula Bakeh* treat this dictum of Edge, C. J., as an 
actual ruling of the High Court of Allahabad though they decline 
to expresa any opinion of their own upon the point. The reenlt of 
this discussion of the authorities does not militate against the 
principle that a reservation clause of the nature mentioned above is 
not invalid in a deed of wakf and ought to be given effect to. 


The next queetion that has to be considered is whether a 
private religious endowment is known to the Mahommedan Law. 
Itis no answer to say that & private trust is recognised by the 
Mahommedanlaw. For a private trust will be subject to the rule of 
perpetuities, and our question is whether a religious endowment can 
bé private and yet not subject to the rule of perpetutiés? Upon 
this point it is useful to turn to Mr. Amir Ali. : He says (Vol: I, p- 
805) : “ If a mån were to build & mosque inside his house, it will not 
become & public mosque, subject to the rules governing a public 
religious institution, unless permission has been once granted: to 
outsiders to come and pray. It is not necessary that such permis- 
sion should be’ given in express terme, but, without an actual or. 
constructive permission, a mosyue-created within a private building 
will not ‘become a public mosque so as to entitle the public, or.any 
section of the public, to claim the use of it. At the same time 
though the ‘public may have no right in & private mosque, it may 
constitute a good wakf so as te exclude the rights of the heirs’ over 
it,” He gives a private imambara as an example of this clase. 





1. Mahmood, J. was the only other Judge who referred to this point, 
2.1801) I. L, B.,-18-0..448 (458 and 450) (P. C.) x « 
e 
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The above observations of Amir Ali ought to be eonclusive, but 
Sir Roland Wilson throws some doubt upon this. In his Digest of 
Anglo-Mahommedan Law he says: “The practice pf dedicating 
subh private imambaras may perhaps be peculiar to Shiahs, but 
whether Shieh or Sunni the validity of such endowments must stand 
or fall with that of family settlements.”  Itis not easy why the 
validity of private religious endowments of Mahommedans should 
dgpend upon the validity of wakifs in favor of the wakif’s family. 
The Privy Council have no doubt held that wakfs in favor of the 
wakif's family are invalid and that there must be & substantial 
dedication to pious or charitable usea. But when a private imam- 
bara is dedicated and endowments are made for the support thereof, 
we do not see why there should not be a substantial dedication 
within the meaning of the Privy Council Rulings and why. such 
endowments should not be valid. 


e Weare fortified in the above view by the observations of the 
Calcutta High Court in Deiroos Banoo Begum v. Ashgar Ally Khan’. 
Glover, J., observed in that case: ' An imambara is not a place of 
public worship as i8 a mosque or temple, but an apartment in a 
private house set apart no doubt for the performance of certain 
Mohurrum ceremonies, but no more open to the general public than 
a private oratory in England would be. As & matter of fact 
strangers are ordinarily excluded from these celebrations.” In this 
case a lady purported to dedicate the whole of her property to an 
imambaré in her house for the purpose of perpetuating various Shiah 
ceremonies. 'l'he High Court held that this would be a good wakf, 
that it was & private trust nob coming under Act XX of 1805, but 
that no effect could be given to it as the deed was not explained to 
the lady who was a purdanashin. The Privy Council, in confirm- 
ing the High Court’s decision upon the’ latter ground, concurred 
with the view of the High Court thatit wasa private trust not 
coming under Act XX of 1868. If the wakf was invalid, as Bir 
Roland Wilson would seem to think, there was no necessity to say 
that it was a private trust not coming under Act XX, or that 
the deed could not be given effect to for some other reason. 


In order that a private imambara may be upheld as a valid 
endowment, there must be an appropriation, t.¢., the private owner's 


' L (1875) 15 B. L. B., 167-: 8. 0.38 W. B. 453, 
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right of property in it must be extinguished ; otherwise it is subject 
to rules of private property. 

There are some observations in the Hedaya which may at first 
eight seem inconsistent with the above view: “Ifa person convert 
the centre hall of his house into a mosque, giving general admission 
into it, it still-does not stand as a mosque, but remains saleable 
and inheritable; because & mosque is a place in which no person 
possesses any right of obstruction ; and wherever a man has sueh 
a tight with respect to the surrounding parts, the eame murt 
necessarily affect the place inolosed in them This place therefore 
cannot be a mosque ; besides it is necessarily a thoroughfare for tho 
family and consequently does not appertain solely to God." (He- 
daya Vol. I, Book XV, p. 289). In the first place it has to be remark. 
ed that these observations have reference to the case of & pa blic 
mosque. In the second place it has to be remarked that these 
observations sasume that the appropriator reserves a right of 
property in the property dedicated by the mere fact that he reserves 
for his family or others a right of passage. This assumption is not 
correct. A waki is valld even where a right of residence is given to 
the Mutwalli and his family, and it is competent to the appropriator 
to constitute himself as Mutwalli. Hence the mere fact that a rig ht 
of passage is reserved by the appropriator is not inconsistent with 
the view that the appropriator’s right in the property dedicated is 
extinguished, When this is not done it may be different. Thesub- 
seguent passages in the Hedaya show that the above observations 
are not sound law. It is there said : ‘‘It is reported from Mahomed 
that the centre hall of a house thus constituted a mosque, cannot 
afterwards be given away, sold or inherited. He consequently 
considers it to stand as a mosque; and Aboo Yoosaf is of the same 
opinion, because, as the person in question was desirous that thia 
place should become a mosque, and as it cannot become so without 
a road, or entrance into it, the road is included without specification, 
in the same manner as in the case of a hire.” (Hedayr, Vol. II, 
Book XV, p. 289). We must, therefore, hold that the Hedaya is 
not inconsistent with the view that a private religions endowment 
may be valid under the Mahommedan law, and that property 
endowed for a private religious purpose ceases to be private pro- 
perty and may be perpetually dedicated for the said purpose. 

j ee 
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NOTES .OF. INDIAN CASES, 





Dungar Mal v. Jai Ram, I. L. R., 24 A., 870:—In assessing. 
meane profits against a trespasser the Allahabad Court takes the. 
view that collection charges are not to be deducted unless the 
trespass was in assertion of a bona fide claim of right. We do. 
not think this is supported by the authority cited.. Cresswell, J. in 
Barber v. Brown? observed at page 49: “If the defendants had been in 
poskession and had after ejectment been sued for mesne profite, they 
woulà have been entitled to an allowance for ground rente (Doe v. 
Hare), and we think the same principle would extend to rates and, 
taxes. If instead of being sued for mesne profits an action had been 
brought for use and occupation, we think the same allowance would 
have been made in estimating the value of their occupation. In 9 
Indian Appeals, page l, Sir Barnes Peacock says: “In their 
Lordships’ opinion the amount which might have been received 
from the land deducting the collection charges was the profite of 
the land." The decision in Mc.Carther & Co., v. Cornwall’, far 
from supporting the view of the Allahabad Court, seems strongly 
to tend against it, The refusal to deduct the collection charges 
would be giving to the plaintiff what is not damage to him by 
reason of pecunisry loss. Their Lordships observed that though 
the illegality of their possession was manifest to the defendants 
and they were wrong-headed and obstinate, to say that for such a 
piece of disobedience to the law they should be disentitled to 
charge their expenses on the land against their receipt from it, was 
going beyond the point warranted by any principle or any decided 
case known to their Lordships. Girish Chunder Lahiri v. Nasi 
Sesharekhareswara Hog! is certainly not against this view. The 
observation there at page 967 that mesne profits are in the nature 
of damages which the Court may award according to the justice of 
the case had reference -to interest on mesne profits. Without 
saying that there can be no casein which deduction of collection 
charges may be refused, we cannot think that the absence of bona 
fides in the trespasser is sufficient ground for refusing them. 





1. 28L J.O. P. 4l. 3. 93 A. 0. 75. 
2. 3 L.J. N. B. Ex. 17, 4 I. L. B., 27 0. 951. 
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Bhura Mal v. Har Kishan Das, I. L. R., 24 A., 388.—Wo are 
inclined to agree with the judgment of Aikman, J. rather than with 
that of the Ohief Justice. We do not think there is adequate reason 
for holding that where there is an ez parte decree against several 
defendants and one of them moves for sufficient canse to set aside 
the decree the Court is bound to set aside in all cases the whole 
decree. We think the Court has power to do so as pointed out by 
Aikman, J. But it cannot be compelled to do soin every case 
The argument of Aikman, J. commends itself to us and the difficul- 
ties pointed out by the Ohief Justice are sufficiently answered in 
the judgment of Aikman, J. 


ETS 


Udhit Upadhia v. Imam Bandi Bibi, I. L. R., 24 A. 402 :— 
A person is not entitled to sue to compel registration of a docu- 
ment where on refusal of the Sub-Registrar he has not appealed to 
the Registrar or his appeal has been rejected as preferred out ef 
time. This is the view taken by the Full Bench of the Allahabad 
Court. Under 8. 77 the suit may be instituted on the refusal of 
the Registrar under S. 72 or 8.76. Itis clear that where the 
Registrar has not been applied to, no suit lies. The difficulty 
arises where he is applied to beyond the time provided for 
the application and refuses on the ground the application is 
too late. Is the refusal in that case one under B8, 72 or 70? 
The Registrar refuses to adjudicate because the application is too 
late, but does not adjudicate against the applicant, Within the 
reasoning of the learned Judges it is not open to exception, 





Kashi Ram v. Pandu.—I L. R., 27 B. 1 :— As a general rule 
there o&n be no doubt that it is not open either to the Court or to 
the parties to a Judgment and decree to alter the terms thereof. 
Where the legislature has thought it necessary to allow a departure 
from the general rule, it has made an express provision for the pur- 
pose of doing 80. A decree should be executed according to the 
very terms thereof and it is more than doubtful whether the rules 
laid down in Ss. 19 and 20 of the Limitation Act are applicable to the 
execution of decrees so as to allow the introduction of fresh starting 
points for the ourrency of the period of limitation for execution 
not menifoned in Art. 179, Schedule JJ and we confess we are not 
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quite satisfied with the view of Aston, J. in the case under notice 
which was the decision of a Full Bench and in which the question 
for decision was whether, in the case of a decree which provided 
that the mortgage amount should be paid by yearly instalments 
and that in case of default being made in the payment of any two 
consecutive instalments the plaintiff should recover possession of 
tht mortgaged property, limitation would run from thedate of default 
eyen though the deoree-holder accepted the amount due for the 
instalments subsequently and before the next instalment was due 
The decree was a consent deoree. Aston, J. says that in such a 
case the position of the judgment-debtor is analogous to that of a 
tenant who has incurred a forfeiture of his tenancy under B. 111, 
clause (g) of the Transfer of Property Act. Whether the learned 
Judge intended to lay stress on the fact that the decree was a 
consent decree is not clear. In the case of decrees passed on 
contest and not on consent, we think that the court cannot apply 
the doctrine of waiver of forfeiture of a tenancy by subsequent 
acceptance of rent, for that would certainly not be carrying out the 
terms of the decree, but to alter them by applying an equitable 
doctrine applicable to cases of contract which is presumed to 
proceed on the intention of parties, but is really based on the 
necessity for relieving one of the parties from the hardship which 
would result to him by a strict enforcement of the terms of the 
contract to which he gave his assent. It would certainly not be 
permissible to suppose that a court passing a decree did not intend 
its terms to be enforced as it is assumed in some cases of contract 
that the parties did not intend the terms of the contract to be 
enforced. We think that even in cases where the decree is based 
on consent, the terms of the decree should be enforced. No doubt 
the decree has its origin m the consent of the parties, but when the 
court accepts the contract of the parties and directs a decree to be 
passed according to its terms it is no lees the act of the court than if 
it had been passed after contest. The court has to satisfy itself 
about the legality of & compromise entered into by:the parties 
before a decree is passed according to it. We very much doubt the 
correctness of Justice Aston’s view although it is in accordance 
with the judgment of Shephard and Davies, JJ. in Nagappa v. 
Venkata Eao', 





1. LLB, 34 M. 295, 
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In the case under notice Jenkins, O. J. bases his judgment 
.on the ground of estoppel. His Lordships says: “I recognise to the 
foll the paramount duty of keeping the decrees of the Court 
inviolate. But in my opinion there is no evasion of that ditty 
in the applications and considerations I have discussed. The 
terms of the decree are not thereby modified ; it is only, that in 
obedience to a well-established principle, a limit is placed’ on 
permissible proof so that it becomes beyond: the power of the 
person affected to lead the evidence requisite to bring into play 
the particular provision of the decree.” Now assuming that the 
rule of estoppel is applicable to the execution of decrees it is 
doubtful whether the application of the rule will justify the court 
in saying that the decree-holder is estopped from contending that 
the instalments were not paid in time when it is admitted that 
they were not sc paid and whether the question is not whether 
they were so paid but whether the decree-holder’s acceptance of 
the instalments after default disentitles him to execute the decree 
for possession in case of default in the payment of instalments on 
the due dates. It seems to us to be difficult to maintain the 
decision on the principle of estoppel. The learned Chief 
Justice has examined st length the preeedents relating to instal- 
ment decrees containing a provision that the whole amount will 
be payable when default is made in the punctual payment of the 
instalments. Dulsook Rattonchand v. Chugon Narrun! decided 
by Westropp, C. J. and Melvill J. held that limitation would run 
against the decree-holder from the date of default when he became 
entitled to execute the whole decree. We agree with Jenkins, C. 
J., that the view enunciated in Mon Mohun Hoy v. Durga Churn? 
that cases where the default has been waived: by the subsequent 
acceptance of the instalment should be treated as an exception 
to the general rule is not altogether satisfactory, for if the decree 
is construed as providing that the decree-holder is bound to exe- 
cute the whole decree in case of default, the parties should not be 
entitled: to alter the: decree by any contract of waiver. We think the 
correct position to take probably is that if the decree merely gives 
anadditional right to the decree-holder to enforce the whole decree 
but. does not take: away or affect his rights to be paid by instal: 





1. °L L. B., 3 B. 365. 2, I. L. E., 16 C. 502. 
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ments in case he prefers it, the deoree-holder is at liberty to 
exercise his option and decide which of the two rights he will 
enforce and is therefore not bound to execute the whole decree 
if consequence of default in the payment of instalments ; limitation 
will not therefore run from the date of default. But if the 
deoree according to its correct construction does not give an 
additional right but supersedes the right to instalments where 
default has been committed, limitation must run from tne date of 
default. 


SUMMARY OF RECENT CASES. 


In re Bcott—Langton v. Scott [1903], 1 Ch. 1. 


Parent and Child—Double portstons—Advancemeni— Temporary 
Assistance. 


Fhe rule against double portions will apply only when two 
conditions are satisfied, 


(1). There must be two portions so that the gift which 
follows the making of the will must be x gita in the 
nature of a portion, and 


(2). The gift must be intended as an advancement of the 
bequest under the will. 


Whatever gifts are made by the father which it may be 
supposed will have to be distributed among the children or which 
are given by the father to one child with a view to establishing 
hin in life are presumed to be portions within the meaning of the 
rule. 


. Where a father gives something to his son by gift tnter vivos 
and then subsequently gives him something by will the presumption 
is that the former gift or portion should take the place of an 
advancement of the gift which is given by the will, 4, &., was 
intended as an advancement pro tanto of the gift under the 
bequest, 

This presumption is not irrebuttable and 80: may be rebutted 
by circumstances. A sum given by the father to the. son as a 


bemporary assistance (such.as paying his debts) is not intended to 
be an advancement. 
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Wright v. Oarter [1908], 1 Oh. 27. 


Bolscitor and chent—Gsft—Presumptwn of undue influence— 
Continuance of fiductary relatsonship—Competent adricg— 
Introduction of new solwWior— Bargain and sale—Bargain 
unfatr—Constderation single—Vendor entitled to set astde sale 
as a whole. ° 
A transaction of gift between solicitor and client is watohed 

and sorntinised by & Oourt of equity with the utmost jealousy. " 


Before guch a transaction can be upheld the Court must be 
satisfied that “it 18 an act of rational consideration, an act of 
pure volition, uninfluenced.” The Court starts with the presump- 
tion that undue influence exists on the part of the donee in such & 
case and throws upon him the burden of satisfying the Court that 
the gift was uninfluenced by the position of the solicitor. 


The presumption of undue influence is not an irrebuttable 
presumption. 


This presumption will continue so long as the influence 
(arising from the fiduciary relationship) continues or has not been 
shown to have terminated. 


The donor having competent advice (i. e., the introduction of 
& new solicitor) does not conclude the matter and does not neces- 
sarily rebut the presumption. 


The duty of a new solicitor is not simply to satisfy himself 
that the donor understands and wishes to carry out the particular 
transaction but to inform himself of the circumstances in whioh the 
transaction is taking place and to satisfy himself that the gift is 
_ Ohe thatis right and proper for the donor to make under all the 
circumstances. If the solicitor is not so satisfied then it is his 
duty to advise his client not to go on with the transaction and to 
refuse to act further for him if he persists. 

Where the donee soliditor continued to be the solicitor of the 
donor in all his affairs, the mere employment of an independent 
solicitor in respect of the gift, even though it should be held 
that it took the particular matter out of the employment of the 
regular solicitor $. o., that the latter did not continue solicitor 4n 
hac re, did not HHSgau Ye the presumption of undue influence. 
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Where there is & gift by the donor to his solicitor and his wife 
and children and the gift to the solicitor is invalid by reason of 
undue influence but the gift to the wife and children is not induced 
by*«the same motives and the benefits derived by the latter were 
not in any way derived from the undue influenoe of the solicitor, the 
gift to the wife and children was separable and will stand notwith- 
standing that the donor might be entitled to set aside the gift so 
far as the solicitor was concerned. A sale of a man’s property to 
his solicitor will be liable to be set aside if the bargain was not 
a fair one or one which & prudent owner would not have for one 
moment entertained. 


Where a bargain is made by a man with his solicitor and his 
wife and children and the bargain is one which is liable to be set 
aside as against the solicitor as not being fair it is equally liable 
to be set aside as against the wife and children. Where the con- 
sideration for a bargain and sale is whole and indivisible and the 
transaction is liable to be set aside as against one party to the 
transaction it is equally liable to be set aside as against the others, 
t. 6., a8 & whole. ; 


In re Hiram Maxim Lamp Oompany [1903], 1 Oh. 70. 


Bet-off—Two debts until judgment — Winding up of Company— 
Inquidator's right to recover debt fully. 


W here there are two companies and each of them is entitled 
to distinct sums as against the other and one goes into liquidation 
the other company is bound to pay theentire debts to the liqui- 
dator and no set-off can be claimed against the liquidators. a 


A plea of set-off is the setting up of the existence of the debt 
which by statute or by rules under a statute a defendant is entitled 
to set off against a sum due by bim to the plaintiff. 


: When a set-off is pleaded to an action for debt there remain 
two separate and distinct debts until judgment and the debt sued 


on is not extinguished by the plea. 


A liquidator would havea right to get an order by judge's 
summons for the payment of the amount of the calla Ene by another 
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company, notwithstanding a suit might have been instituted by 
the company, when it was a going concern, for the calla as 
against the other company and notwithstanding that the latter may 
have pleaded a set-off and may have paid the difference between 
the claim pnd the amount pleaded as set-off. The liquidator 
before he is entitled to the issue of the order must undertake to 
discontinue the action and to consent to the amount paid into Court 
being returned: 


nae ® 


In re Pyne—Lilley v. Attorney-General [1908], 1 Ch. 88. 


Chartty—Schems—Gsft to trustees for charstable pur poses—NSign 
manual. 


Where the bequest is to trustees for charitable purposes 
(without any purpose being mentioned) the disposition must be by 
a scheme. But where the object is charity, without a trust inter; 
posed, it must be by sign manual +. e., where there isa general 
charitable intention not fixing itself in any object and there are no 


trustees appointed or no trusts interposed the disposition is by 


sign manual. 


é 


In re Bteel—-Wappett v. Robinson [1908], 1 Ch. 185. 
Devise of freehold—Mtsdesorsption—Privsleged Copyholds. - 


The word ‘freehold’ may refer either to the quality’or to the 
tenure of an estate. 


Under & devise of ‘freeholds’ privileged oopyholds will also 
pass where & testator is unaware of any distinction of tenure. 





Attorney-General v. Ashborne Reqreation Ground Company: 
[1908], 1 Ch. 101. 


Isability imposed by statute—Penalty-—Gtatutory. remedy must be 
followed — Remedy, by injunotion-—Bights of Attorney-General 
—Public Health Act 1875 (88. and 89 Vict. Q. 55). 


There are three classes of cases in which & liability may’ be 
fopnded, upar & statute. ar 


` 
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1st.— Where there was a liability existing at Common Law and 
that liability is affirmed by a statute which gives a special and. 
peculiar form of remedy different from the remedy which existed 
at Common Law. In this case unlesa the statute contains words 
which expressly or by necessary implication exclude the common 
law remedy the party suing has his election to pursue either that 
or the statutory remedy. 
* ond.—Where the statute gives the right to sue merely but 
provides no particular form of remedy. In this case the party can 
only proceed by action at common law. 


8rd.— Where a liability not existing at common law is created 
by & statute which at the same time gives a special and particular 
remedy for enforcing it. In this case the remedy provided by the 
statute must in general be followed and it is not competent to the 
party to pursue the course applicable to cases of the second class. 
There is at least one exception to this general rule 4. e., even in 
such a case & remedy by injunction for protecting a right may 
co-exsist with the statutory remedy. The right mentioned in the 
exception is not simply a right of property but also public rights. 


Where, therefore, persons sre laying a new street in s 
manner which does not comply with the requirement of by-laws 
made by a local authority in pursuance of the Public Health Act, 
1875, the Attorney-General at the relation of the local authority 
has & right to claim the enforcement of the by-laws by injunction 
notwithstanding & penalty is imposed for breach of the by-laws 
and notwithstanding such penalty 18 made recoverable in & sum- 
mary Manner. 


Boyce v. Paddington Borough Oouncil [1908], 1 Oh. 109. 


Interference with public right—Right of private person to sue— 
Interference of Attorney-General. 


A plaintiff can sue without joining the Attorney-General in two 
cases : first, where the interference with the public right is such 
that some private right of his is at the game time interfered 
with ; and secondly, where no private right is interfered with but: 
the plaintiff, in respect of his public right, suffers special damage 
peculiar to himself from the interference with the pnblic right. 

4 
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Mappin Brothers v. Liberty and Company Limited 
[1908], 1 Ch. 118. 


Highway—Ownership in sos1— Persons owning land by the stde*of 
highwuy— Presumption. 

There is & presumption where persons own the land by the 
side of a streetthat, in the absence of evidence or knowledge of 
what the real facta were, they must be taken to own the soief 
the street usque ad medium filum. 


This presumption cannot be held to apply in & case where we 
have evidence and know all the facte as to the acquisition of the 
land. The presumption is rebutted by evidence of surrounding 
cireunstances which 'eads to the inference that no part of the soil 
of the highway was intended to pass. 

The rale is founded on the supposition that the proprietor of 
the adjoining land at some former period gave up to the public for 
passage all land between his inclosure and the middle of the road. 


Quiere :— Whether the presumption ever applied to housea in 
a town or to a building estate. 





In re Oozens—Miles v. Welson [1908], 1 Ch. 138. 
Wsll— Dorise to “ Nephews and Nseces"— Half-blood —Great- 


niece described as niece $n smport. 
The words “Nephews and Nieces" prima factc mean the 
children of brothers and sisters including those ot the half blood. 


Grieves v. Rawley 10 Hare 63 followed. 


There is not any hard ard fast rule that a gift to nieces does 
not enure to a great-niece where in another part of the same will a 
great-niece is described as & niece; nor, on the cther band, is 
there any hard and fast rule that, whenever a great-niece has once 
been referred to in a will as a niece, the expression must in all other 
parts of the will be taken to include great-nieces. The true rule 
is to determine by the language and context ol cach will, including 
the consideration of the whole instrument and any evidence p: operly 
admissible the meaning of the expressions contained m it and the 
perscns who are entitled to share in the benefits thereby conferred, 
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Bickmore +. Dimmer [1908], 1 Ch. 158. 


Landlord and Tenant—Covenant not to make any alterution— 
* — Construction of covenant—Breach—Mandatory injunction. 


Where the lessee of a shop occupied by the lessee as a jeweller 
aud watchmaker covenanted with the lessor that he would not make 
or suffer to be made “any alteration” to the demised premises 
withont the previous written consent of the lessor and the lessee 
affixed a large clock to the exterior of the wall of the house by 
means of bolts driven into it without the consent of the lessor :— 


Held, (1) that this was nota breach of covenant on the part 
of the lessee, 


and (2) thut a mandatory injunction to compel the removal 
of the clock ought not to be granted. 


Per Vaughan Williams and Cozens-Hardy, L. JJ. :—The word 
“alteration to the said premises" must be held to apply only to 
alterations which woüld affect the form or structure ot the 
premises. 


Per Stirling, L. J.:—It could not have been in the contempla- 
tion of the parties that the tenant should obtain the written 
consent of the lessor to the addition and fixing of anything which 
in&y be considered reasonably necessary for the convenient carrylug 
on of the business 1n an ordinary way. 


Btagg v. Medway (Upper) Navigation Company, 
[1908], 1 Ch. 169. 


Company— Surplus lands—Writ of elegtt— Pre-ezisting deli— 
Company's power to charge. | 


A creditor of a company incorporated by statute could sue 
them, obtain exeoution, take the superfluous lands in execution 
and obtain an order for sale. 
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It is competent to such a company to give a charge for an 
admitted debt upon the superfluous lands. 





[n re Phillips Trusts [1903], 1 Ch. 188. 


Assignment— Priority—Notice to one of several trusiesa—Death 
of Trustee having notice. 


_ An assignee who has given notice to one only of m— 
trustees is not entitled to priority over & sybsequent assignee, who 
takes his assignment after the death of the trustee to whom notice 
was given,und who has given notice to al) the surviving trustees 
though if the trustee to whom only notice was given by æ prior 
assignee had survived the other, such assignee does not lose his 
priority. 





In re Browne’s Policy—Browne v. Browne [1908], 1 Ch. 188. 


Policy of assurance—Polscy “ for benefit of wife and children’ — 
Inclusion of widow and children at date of assured’s death. 


The presumption is that a married man speaking of his wife 
intends his wife at that time, and does not contemplate one whom 
he may marry after her death. This presumption does not apply 
when an instrument intended to make provision for a,wife after 
the husband’s death has to be construed. 


Where a person who had a wife and children effected a 
policy of assurance on his life under the married Women’s Pro- 
perty Act, 1882, 8. 11 and the policy was expressed to be “ for the 
benefit of his wife and children” and after his wife’s death, he 
married a second wife by whom he hada child :— 


Held, that upon his death, his widow and her child were 
ontitled to participate jointly with the children of the first 
marriage. 

. All parties interested under a policy in the above form take 
as joint tenants. 
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In re Alpha Company Limited—W ard v. Alpha Oompany, 
[1908], 1 Ch. 208. 


Class actton—Sust and judgment by one member—Bights of member 
to withdraw after judgment—À d manisivaison aciton — Domnus 
litis. | 

. In an administration action by a creditor, where there is & 
direction as to the administration of assets by the decree, the 
phintiff is not dominus Kitts but is only a trustee of the action 
for the benefit of the other creditors until there is a certificate 
that all the other debts have been paid. Until this is done he 
cannot withdraw. 


But in the case of a debenture-holder’s action itis different. 
Where one debenture-holder sues on behalf all other debenture- 
holders, a second action on behalf of another debenture-holder will 
bestopped ; but neither the plaintiff in the first suit nor the court 
has given any undertaking to administer the estate. Even after 
judgment such a defenture-holder may discontinue his action, 
though where he sues as one member of a class the other members 
will be entitled to apply to continue the suit for themselves. 

Bourne v. Swan and Edgar, Limited. Jn re Bourne’s Trade 
Marks [1908], 1 Uh. 211. 


Rectification of regtster—Patent Act, 1888—Trade Mark—Dts- 
tinctyve name—Delay—Passtny off cases—Proof Act. 
In order that a trade-mark may be registered as such under 
the Patent Act, 1888, two requirements must be satisfied. 
(1) The word or words must be special and distinctive 
i ¢., they must distinguish the manufacture of the 
person who has registered the trade mark from the 
manufacture of all other persona. 
(2) They must be used as a trade-mark. Delay in moving 
to rectify the register Ly expunging therefrom a 
trade-mark will, as a general rule, deprive a success- 
ful applicant of his costs; but he may be refused 
relief altogether if the other party has been placed 
ut a disadvantage by reason of such delay as where 
material evidence has been lost, ° 
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Pussing-off cases inust be distinguished from cases of deceit. 
In the former it is neither necessary to prove fraud nor to prove 
that any hus actually been deceived. 


In a passing-off case it is not a proper question to put to the 
witness—is the picture or mark complained of calculated to 
deceive the public, on two grounds. : 


Ist, that is the very question which the Court has to de : 
2ndly, that is in truth asking expert evidence as to human 
nature. 


The eyesight of the Judge is the ultimate test in such cases of 
paasing-off. 


In order that the defendant might be liable for infringement 
of a trade-mark by passing off it is not necessary to show that the 
defendant used it 8s & trade-mark. There is infringement if ihe 
defendant uses itin his advertisements and circulars in such a 
manner as to be calculated to deceive. 


In re Maun—Hardy v. Attorney-General [1908], 1 Ch. 282. 
Bequest — Benefit of *nhabstanta of a certain town charitable. 


A bequest for purposes for which a certain institute was 
founded which was for the benefit of the inhabitants (ef a certain 
town) is & good charitable gift. 





In re Garwood’s Truste—Garwood v. Paynter [1908], 1 Ch. 280. 


Partnership—Payment of salaries to pariners—Assignment of 
share—Asagnecs’s right to questton—Partnership Act, 1890, 
S. 81. 


Where & partnership deed only provided that the partners 
should be entitled to the protits in equal shares but did neither 
define the duties of the partners nor provide for payment of salary 
to them and one of the partners by a deed of settlement charged 
hia share in the undertaking with payment to trustees of £10,000 
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and interest and covenanted to pay them the rest of his share aiter 
making certain payments and subsequent to this settlement the 
partners bona fide entered into an arrangement by which in consi- 
deration of doing more work for the partnership business it was 
agreed that they should receive salaries and the salaries were 
paid for some time :— 


eHeld, that this payment was & part of the management or 
administration of the business within 8 81 of the Partnership 
Act, 1890, and was binding on the assignees under the settlement. 


In re Bmythies—Weyman v. Smythies [1903], 1 Ch. 259. 


W1U— Ademption— Particular purpose. 


A legacy to & trustee fur the benefit of an infant to whoin tho 
testator is not in loco parentis is net given for a particular purpose 
and is not liable to be adeemod by a subsequent gift of a similar 
sum to the same trustee for a similar purpose. 


Pankurst Hiwell (1870) L. R., Ch. 186; and sn ra Pollock 
28 Ch. D. 552 (558) refered to. 


ee 


In ra Sisson's Bettlement—Jones r. Trappes [1908], 1 Ch. 262. 


Trusice —Right as against Co-truntese—Custody of tstle-deeds and 
non-negotiable securitas. 


In the absence of special circumstances a trustee is not 
entitled to have title-deeds and non-negotiable securities removed 
from the custody of a co-trustee and placed at a bank, in a box 
accessible only to the trusteer jointly. 


| 
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JOTTINGS AND CUTTINGS. 





Mg Jvstick HOLMES—A JUDGA WITH IMAGINATION. " 


(An address reud before the Legal Club of the Csty of 
Chicago, November 10, 1902.) 


By Mitchell D. Follansbee, of the Chicago Bar.—It may be 
unbecoming in one who, because of his lack of knowledge of the 
basic principles of the common law, can never quite share the 
enthusiasms of the scholar, and because of civil life knows nothing 
of the romantic figures of the war, to attempt a portrait of the 
chief justice of Massachusetts. It is always daring for layman, 
lawyer or judge to criticise the membera of that bench, for even to 
the wayfaring man it has a sentiment and a tradition. The strong 
features of the chief justices, from Lemuel Shaw to Walbridge A. 
Field and Oliver Wendell Holmes, look out of the canvas, and 
lead him to wonder whether the average lawyer has in common 
with them anything more than the name of a profession. 


It has often been said that Massachusetts never had a chief 
justice who was not worthy of a place on our chief national 
tribunal. Very likely that is so. The Commonwealth has been a 
leader in legal education ; in the hearts of her sons is implanted a 
sincere love of liberty ; one of her heritages isa sense, fairly well 
distributed, of personal righteousness ; and her people who have 
lived in her confines by right—that is, the people whose ancestors 
have lived there fora long time—have never quite freed them- 
selves from the zeal of the Pilgrim Fathers, or effaced the Puritan 
with his cold passion for duty. Four sons of Massachusetts have 
been on the United States Supreme bench. William Cushing was 
a member of the first court, and served for twenty-one years. 
Twelve months after he left, Joseph Story was appointed, and 
from 1811 to 1845 put his imprint on American jurisprudence. 
Benjamin Curtis, appointed in 1851, served six years. In 1881, 
Horace Gray took a seat, rounded out a score of yeara and a little 
more; and now the President has nominated -Oliver Wendell 
Holmes. These names are all famous outside of Massachusetts, 
and if there is anything in memory and association, the wayfaring 
man, mentioned above, should be more than usually awed. 

e 
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"The facts surrounding the ancestry and life of this latest 
nominee are well known. Victor Hugo said that the only way to 
reform & boy was to begin with his grandmother, and he might 
just’ as truly have added grandfather. Justice Holmes’ grand- 
father was Abiel Holmes, who was for forty years minister of the 
Firat Church in Cambridge, and married a daughter of Oliver 
Wendell, of Boston, the son of Jacob Wendell, an eminent 
Bosjpn merchant. The mother of Justice Holmes was a daughter 
of Charles Jackson, a justice of the Supreme Judicial Court of 
Massachusetts from 1818 to 1824. Seventeen years after that, 
Dr. Oliver Wendell Holmes, his E became dp father of 
his namesake—the justice, 


So the justice comes foi that Brahmin stock of New Eng- 
land—the kind of people who are given to high thoughts and moral 
and spiritual aspirations—people who are gently nurtured, and 
talte a quiet delight in excellent red wine. They have modesty of 
demeanor, accompanied often by a lack of tact; but at their beet 
they have something of the spirit of Thomas Shepard, the first 
minister of the church at Cambridge of whom Cotton Mather 
said : “ So the character of his daily conversation was a trembling 
walk with God.” They have an intense love for truth. '* Veritas” 
on the shield of Harvard Oollege is more than a word from a dead 
language to them. They keep certain ideals about not compro- 
mising their honor, and how it is finer to lose fairly than to win 
by tricke—sa state of mind which manifests itself in certain 
football players, who lose none of their philosophy in losing the 
game, some excellent gentlemen who are anti-imperialiste, and 
judges who are able to use very courteous language in dissenting 
from their colleagues on the bench. 


Justice Holmes, as & boy, was educated at a private Latin 
school, and then did the least thing that & Boston man can do— 
attended HarwardCollege for four years. In 1861—before his gradu- 
ation—he enlisted in the Fourth Battalion of the Twelfth Regiment 
of Infantry, under Major Thomas G. Stephenson. He sent his class 
poem from Fort Independence. October found him at Ball’s Bluff; 
wounded in the bresst. He was a captain at Antietam, where he 
was wounded through the neck His father went in search. fon 
him, and wrote about his experience in “ My: Hunt. Aiter the 

5 
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Captain.” He recovered and was again wounded at Fredericks- 
burg. In 1804 he was made aid-de-camp to Brigadier-General 
Wright, and later he was mustered out as brevet lieutenant 
colonel. SM 


Almost two ‘score years of quiet life asa civilian have not 
taken from him the courageous spirit of the soldier. For him life 
has continued to be & battle, and with charming modesty he often 
speaks of those three years between his college and school. They 
gave the student a sense of discipline and duty as practical ua life 
and as poetical as death. He came to feel that life was action 
and passion, and that it was required of a man that he should 
share the action and passion of his time at the peril of being 
judged not to have lived. He struck the note of Emerson: 


“ Though reason chafe and love repine 
There comes & voloe without reply, 
"Tis man’s perdition to be safe 
When for the truth he ought to die." 


The justice is spiritual kinsman of the transcendentalist. 
He had reached a point where law might be a rule of action, but a 
rule to be modified by the romantic elements of passion and daring 
endeavour. ' 


Twenty years after his graduation he gave his idea of the 
college attitude: “ What, then, did the college do to, justify our 
speaking of the war now! She sent a few gentlemen into the 
field, who died there becomingly. I know of nothing more.” And 
again: “ After history has done its best to fix men’s thoughts 
upon strategy and finance, their eyes have turned and rested on 
some single romantic figure—some Sidney, some Falkland, some 
Wolfe, some Montcalm, some Shaw. ‘This is that little touch of 
the superfluous which is necessary. Necessary as art is necessary, 
and knowledge which serves no mechanical end. Superfluous only 
as glory is superfluous or asa bit of red ribbon that a man would 
die to win.” Elsewhere he speaks of the tablets on Memorial Hall 
as a “symbol of man’s destiny and power for duty, but a symbol 
also of that something more by which duty is swallowed up in 
generosity, that something more which led men like Shaw, to’ toss 
life and hope likea flower before the feet -of their country and 
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their cause." , And at the recent dinner given in his honor by the 
Chicago Bar Association, echoing the sentiments of youth, he 
declared that for him “ the fight is joy, and I long shall hear the 
trump of your cheers.” ' 


When Colonel Holmes entered the Harvard Law School in 
1864, the dean of the school was Professor Parker, the ex-chief 
justice of New Hampshire—one of the greatest of American 
judges ; and his associates were Theophilus Parsons, the eminent 
practitioner and legal writer, and Emory Washburn, who had 
lately been Governor of the Commonwealth, and was now gene- 
rously imparting his wisdom and enthusiasm to the students of 
the famous school. It was not the Harward Law School of 
to-day. Three men of practical erperience lectured. A degree 
was given without examinations, at the end of three terms of 
residence, or & year and a half. The case system had not been 
di&covered, and if a student wished to go beyond the lectures he 
was taken back to Fearne and Preston and Shepard’s Touchstone, 
rather than to the reported cases. 


And so, unless Justice Holmes had been more than usually 
industrious, he would have had no better training in the smence 
of:the law thau has the student at the average law school of 
to-day. Later, he studied in one or two offices in Boston ; travelled 
a bit—to Europe and Chicago—gave some lectures on consti- 
tutional law at Harvard, and still later was made the university 
lecturer on jurisprudence. For three years he was sole editor of 
the American Law Review, and in 1880 he delivered a course of 
lectures before the Lowell Institute of Boston on the subject of the 
common law. 


These lectures were collected and published in 1881 under 
the title of “The Common Law," and then for the first time 
widespread attention was attracted to the young lawyer. The 
London “ Spectator" characterized the collection as the “ most 
original work of legal speculation which has appeared in English 
since the publication of Henry Maine's Ancient Law” The 
volume has so secure a place among lawyers and students, and is 
80 little known and so little appreciated by those who live outside 
of the profession that a discussion of it here would be idle; but 
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every one who has read it knows, and those who have read about 
it know ikewise, that it shows an exceptional grasp and compre- 
hension of the basic principles of the English common law and of 
the history of those principles as affected by changing and shifting 
circumstances, and modified by this or that court (sometimes rightly 
and sometimes wrongly), and that the work is not only complete, 
but about the first plea on this side of the water for thoroughly 
scientific scholarship in the law. Noman conld have written it 
who had not been a student, and the number of articles that 
Justice Holmes wrote for the "Law Review,” and the work that 
he did editing the “Twelfth Edition of Kent’s Commentaries,” 
show that the' soldier of enthusiasm and ardor had in seventeen 
years become the ttudent in a relentless, eros and a 
search for truth. | 


Honors came rapidly; his work was praised; he was recog- 
nized &s & coming man of attainments. In 1882 he was appointed 
to & new professorship at the Law School. In December of the 
same yea. he was nominated by Governor Long as a member of 
the Supren.e Bench. He took his seat on the third of January- 
1898, and is now completing his twentieth year of service. All 
doubts as to whether a man of such profound philosophical instinct 
and scholarly attainments in common law could get down and 
discharge the practionl duties of the bench were completely 
removed by his long services on the bench. He was now forty-one 
years old, & man who, because it was the perfectly nathral thing 
for him to do, had grown to be a dignified gentleman with a 
subtle skill in phrases and a strength in scholarly grasp of legal 
principles. 


When the chief justice took his sont, the gonial autocrat was 
still in active professional life, aud had become universally known 
and beloved as a man of lettera, whose main business in life was 
the teaching of young men in the medical school. In the twenty 
years since then the name Oliver Wendell Holmes has, of course, 
still been associated primarily with the autocrat, but it has ‘also 
meant to lawyers and to a largo share of the community.at large, 
the tall, gaunt, unüsually-solemn man of keen intellect, imperious 
will and tender heart, who combines the qualities of the poet, the 
scientist and the cosmopolite, who inherits the wit and humor of 
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his father, and from his ancestors on his mothéf's side qualities 
which are strenuous and stoical. If it did not seem irrelevant, 
one might almost say with Horace: “ Pater sapiens sed filius 
&lpientior." ` ) x 


The first impression that the justice makes on the lazy man-is 
one of wonderful industry. In that is shown his earnestness: and 
his almost utter devotion to his judicial duties. Therein he 
r&embles the late Justice Gray. living in Boston and working 
at the State House, he seldom goes to the weekly dinners of the 
Saturday Olub—that organization of rich recollection and rare 
Spirit: He seldom sees even his most intimate friends. Until a 
few weeks ago, when he went to Chicago as a guest of the North- 
western University and the Bar Association, he hadtravelled but 
little about this country ; and the time that he stays away from 
social diversion is carefully employed in his work. 

The judges of the Supreme Judicial Court in Massachusetts 
sit at nisi prius, as well as sitting en banc ns an appellate tribunal. 
. Hach man travels about the State from Barnsport to N orthampton ; 
but outside of. that work at nisi prius, Justice Holmes, during his 
first year on the bench, handed down forty-seven opinions. 
Daring the last year there are one hundred and twenty which 
bear his name. Possibly an average can be struck between these. 
One should not be misunderstood aa claiming that the industry of 
the judge can be measured alone by the number of opinions he 
hands down. Certain decisions could be quoted against this 
contention ; but when one takes into account the care and thought 
and constant etrain after the absolutely correct principles of law, 
two opinions a week, outeide of trial work, show that a man is not 
staying on the bench because he likes vacations. 


These fifteen hundred or two thousand opinions are what we 
have, then, on which to base an estimate of the judicial ability of 
the new nominee; and remembering Justice Bradley’s definition 
of the requisite qualities of the great jadge—namely, moral Bange, 
brains, learning, tact and experience—it remains for us to Bpecu- 
late, taking the date of the past, on his probable future judicial 
career. In reviewing those decisions it must be borne in mind 
that the justice has always looked upon the law as b attbyect for 
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scientific study and development. He believes a strict classifi- 
cation of the law is impossible except on the basis of the ultimate 
conception of duty instead of the derivative notions of right which 
are the foundation of existing systems, and his constant effort has 
been to make his judicial decisions harmonize as far as possible 
with ultimate scientific principles. In 1899, addressing the nom 
. York State Bar Association, he spoke as follows :— 


* | have tried to show by examples something of the interest 
of science a8 applied to the law, and to point out some possible 
improvement in our way of approaching practical questions in the 
same sphere. To the latter attempt, no doubt, many will hardly 
be ready to yield me their assent; But in that field, as in the 
other, I have had in mind an ultimate dependence upon science 
because it is finally for science to determine, so far as it can, the 
relative worth of -our different social ends, and, as Ihave tried to 
hint, it is our estimate of the proportion between these, how often 
blind and unconscious, that leads us to allow another gradually to 
dwindle into atrophy. Very likely it may be that with all the 
help that statistics and every modern appliance can bring us there 
never will be a commonwealth in which science is everywhere 
supreme. But it is an ideal, aud without ideals what is life 
worth? They furnish" is our perspectives and operi glimpses of 
the infinite. It often is a merit in an ideal to be unattainable. 
Ite being so keeps forever before us something more to be done, 
and saves us from the ennui of a monotonous perfection. At the 
least it glorifies dull details and uplifte and sustains weary years 
of EU ^ 


Not two years before, in dedicating the new hall of Boston 
University Law School, he had thig to say of theory : 


“ Theory is the most important part of the dogma ‘of law, as 
the architéct is the most important man who takes part m'the 
building of a house. The most important improvements m the 
last twenty-five years are improvementa.in theory. It is not to be 
feared as unpractical, for, to the competent, it simply means going 
to the bottom of the subject. To the incompetent, it sometimes is 
true, as has been said, that an interest’ in‘ general ideas means dn 
absence of particular ‘knowledge. -I remember in army days 
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reading of a youth who; being examined for the lowest grade and 
being ‘asked a question about squadron drill, answered that he 
never had considered the evolutions of less than 10,000 men. But 
the week and foolish must be left to their folly. The danger is 
that the able and practical-minded should look with indifference 
or distrust upon the ideas of the connection of which with their 
business is remote. I heard a story the other day of a man who 
had a valet to whom he paid high wages, subject to deduction for 
faults. One of his deductions was ‘for lack of imagination, B. 5.’ 
The lack is not confined to valets. The object of ambition, power, 
generally presents itself nowadays in the form of money alone. 
Money is the most immediate form, and is a proper object of 
desire. ‘The fortune,’ said Rachel, ‘is the measure of the intelli- 
gence. That is a good text to waken people out of a fools 
paradise. But, as Hegel saya; ‘It is in the end not the appetite, 
but the opinion which has to be satisfied. Toan imagination of 
any scope the most far-reaching form of power is not money, it 
is the command of ideas. If you want great examples, read 
Mr. Leslie Stephen’s ‘ History of English Thought in the Eighteenth 
Century, and see how a hundred years after Descartes’ death his 
abstract speculations had become a practical force controlling the 
conduct of men. Read the works of the great German juriste, and 
see how much more the world is governed to-day by Xant than 
by Bonaparte. We cannot all be Descartes or Kant, but we all 
want happiness. And happiness, I am sure, from having known 
many successful men, cannot be won simply by being counsel for 
great corporations and having an income of fifty thousand dollars. 
An intellect great onough to win the prise needs other food besides 
suocess. The remoter and more general aspects of the law are 
those which give it universal interest. Itis through them that 
you not only become a great master in your calling, but connect 
your subject with the universe and catch an echo of the infinite, a 
glimpse of its unfathomable process, & hint of the universal law.” 


Justice Holmes, after twenty years on theaSupreme bench, 
with all the scholarship that he has acquired and the ambitions 
which he shows, with his ideals expressed in the words I have 
quoted, must fee! some disappointment when he receives @ promo- 
tion to find that he is best known by the dissenting opinion in a 
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labor cage wherem he upheld the right of, picketing ; yet- that ie 
the first and usually the last comment that was made. by-the 
newsp&pers when he was nominated. In his dissenting | opiniga 
Justice Holmes reviews certain recent cases of competition, and i in 
language so simple that any layman could understand it, differ- 


. 
- 


emulated and states his conclusion : 
1 


* One of the eternal conflicts out of which life ia male up 1s 
that between the effort of every man to get the most he can for 
his services and that of society disguised under the name of 
capital to get his services for the least possible return. Combination 
on the one side is potent and powerful ; combination on the other 
is the necessary and desirable counterpart if the battle is to be 
carried on in a fair and equal way.” E" 


And again : 


“TF it (picketing) is dissociated, from their threst of violence 
and is made for the sole object of prevailing if possible in a contest 
with their employer about the rate of wages, the fact that the 
immediate objeot of the aot by which the benefit to themselyes ig 
to be gained is to injure their antagonist, does not necessarily 
make it unlawful any more than when a great house lowers the 
price of goods for the purpose and with the effect of driving a 


smaller ee from the business.” 


Another opinion which attracted more than passing notice 
i8 s that one in regard to the constitutionality of & proposed act of- .. 
the Legislature to enable cities and towns to purchase, sel] and 
distribute fuel. The justice finds that “the purpose is no less 
public when that article is wood or ‘coal than when it is water or 
gas, or electricity or education, to say nothing of cases like the 
support of paupers or the taking of lands for railroads or public 


- 
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A third case where he also dissented was that wherein the 
justice was inclined to hold constitutidnal an act providing that no 


empléyer can impose & fine on an employee. ‘There he says: 


“J suppose that this act was passed because the operatives 
or soe of them thought that they often were cheated out of a 
part ef their wages under false pretence that the work done by 
them was Imperfect, and persuaded the Legislature that their view 


was true. 


“Tf their view was true, I cannot doubt that the Legislature 
could deprive the employers of an honest tool which they were 
using for a dishonest purpose, and I cannot pronounce thé legis- 
latign void, as based on a false assumption, since I know nothing 


about the matter one way or the other.” 


And this—people say—shows that Justice Holmes is not a 
strict constructionist. It is not, however, from a few dissenting 
opinions in isolated cases that one should form an opinion of the 
work of the judge. Running over his decisions, volume by volume, 
one is first struck with the clear English, which seema to be 
indigenous tô Massachusetts. Through each contention the reader 
sees the independent thinker, who is confronted with the antinomy 
of which he often speaks, trying to work out & logical answer 
where the fundamental principles of law are marshalled on one 
side and the changing conditions of life confront him on the other. 
He begins his opinions without quoting the technical pleadings. 
He is very apt to say: “The only question is whether the owner 
of the note or draft can fill in his own name," and then discuss 
that question and answer it. In lus style he 1eminda one of tho 
late Lord Justice Bowen of England ; and reading these opinions, 
when the object of reading has no direct connection with any great 
question before the practitioner, seems to be like a hit of dissipation 

' Ld 
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—an excursion into the field of literature, where the only motive is 
the pleasure that the reader takes as he goes along. He has the 
simpleness that appeals particularly to the lawyer, because it is 
expressed in common place terms, and a diréctness that seems to 
-make & straight line from the rudimentary propositions of Jaw to 
the complex facts of our present-day existence. The more one 
reads of what he has written in the cases Justice Holmes has 
decided, the more danger there is that one is tempted to regard the 
law not simply as a means of obtaining a living, but rather as n, 
fine art to which scholarly gentlemen have given much thought. 


Yet, with all this, it is whispered that some members of the 
Massachusetts bar are not entirely sorry they are losing their 
chief justice. They complain that he is too much of a scholar, too 
dogmatically logical, too quick to take an all-around view of a case. 
One man complained that in the argument of an important case, 
the chief justice kept saying: “ But, sir, the comma is there ; the 
comma is there.” They say that he has not known the active 
work of the practitioner, and does not look at a case from that 
standpoint. His answer to this would probably be that his 
colleague, because he is & jury lawyer, might have prejudices that 
come from that association, from which he never will be wholly 
‘able to free himself. The prejudices of Justice Holmes, if any he 
has, ave those gained from work in chainbers where his courteous 
impartience had its birthplace. 


(To be continued). 
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THE CIVIL PROCEDURE CODE BILL—(Contsnued). 


The Select Committee appointed to consider the bill has sub- 
mitted its report and the bill as amended by them, has now been 
republished. The bill has undergone considerable revision at the 
hands of the committee and has been greatly improved, but we 
think that there is room for a great deal more of alteration and 
improvement. The definition of a decree has been made much less 
cnumbrous than in the original bill. The definition of ‘cause of 
action’ is also fairly improved. The words “to an order capable 
of execution” are unnecessary, and it will be sufficient if the 
definition stopped with the words “ending with decree.” The 
expression “cause of action” is one which is very difficult to define 
satisfactorily, and it is not easy to suggest a thoroughly unobjection- 
able definition. There is no necessity for defining the word ‘sign’ 
as not including signature by initials. A person may be unable to 
write and may have learnt to write his initials only. There is no 
reason why his initials should be less admissible than a mark by a 
person who cannot write even his initials, As the word is defined 
in the General Clauses Act, it is unnecessary to define it in the 
Code. With reference to the provisions of B. 285 it is desirable to 
state in 8. 8 of the bill whether a Oourt of Small Causes should be 
considered to be & Court of a lower grade or a higher grade, as 
compared with the Courts of the District Munsifs and Subordinate 
Judges in the exercise of their original jurisdiction. As the juris- 
diction of a Oourt of Small Causes in the Mofussil is limited to 
Rs. 500, it may be well to declare that for the purposes of 8. 285 
every Court of Small Causes shall be deemed to be a gourt of 
lower grade than the courts exercising original jurisdiction. 

> 
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The section relating to res judscata has been greatly modified 
but we do not think that the new section satisfactorily grapples 
with the difficulties felt in connection with the doctrine. It seems 
to us that with all its defects the corresponding section of ‘the 
existing code compares favourably with the new section. Explana- 
tion (b) to clause I corresponds to the present explanation Il and 
practically uses the same language. The principle of giving 
finality to constructive adjudications upon matters which oughg to 
have been alleged but were not alleged should, we think, be 
confined to matters which were relevant to the cause of action in 
the first suit- 


While 8. 20 provides for a stay of proceedings for the purpose 
of ensbling the parties to apply for a transfer to some other 
court, there is no provision empowering the High Court to stay 
proceedings in other cases as, for instance, when an appeal has 
been preferred to the High Court against an order of remand 
by the first appellate court and it is necessary to stay proceedings 
in the Court of First Instance pending the disposal of the appeal 
against the order of remand. 


In §. 81 it is laid down that a plaint shall not be rejected ora 
guit dismissed by reason of the misjoinder or non-joinder of a 
party. We see no reason for confinmg this rule to misjoinder of 
parties alone; in our opinion, it would be very salutary to extend 
it to cases of misjoinder of causes of action also, subject to the 
power of the court to order an amendment of the plaint ora 
separate trial. 


S. 48 has undergone little improvement. This section is respon- 
sible for much miscarriage of justice, and requires to be greatly 
modified. If when a suit does not include the whole of the claim 
which the plaintiff is entitled to make in respect of the cause of 
action the defendant does not take the objection that the suit is not 
so framed as to prevent further litigation, we do not see why the 
defendant should be allowed in a subsequent suit by the plaintiff 
to object that this claim should have been included in the former 
suit. lf the defendant takes objection in the first suit and the 
` plaintif ‘does not choose to amend the plaint so as to include the 
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whole claim, it would be reasonable to visit the plaintiff with the 
penalty of depriving him of d subsequent suit. But in cases in 
which the defendant acquiesces in the proseouticn of a suit which 
is defective under S. 48 he should be deemed to have waived his 
right to object to the plaintiff's claim in a separate suit. 


"B. 47-A is a ueeful addition. It enacte that objections on the 
scoge of misjoinder of causes of action should be taken to have been 
waived, unless taken before the first hearing or settlement of issues, 


The section of the existing code imposing an obligation on the 
parties to enter all documents relied upon in the list filed with the 
plaint, or to produce with the plaint documents sued upon, has been 
productive of considerable hardship, and we must, therefore, welcome 
the amendment of GS. 68, which permite such documents to be 
received in evidence at the hearmg unless the court otherwise 
directs. 

S. 206-A refers to S. 210 and states that, subject to the pro- 
visions of S. 210, a decree cannot be altered by the court which 
passed it. §. 210 as now amended empowers the court not 
merely to make the decree payable by instalments, but also to 
postpone the time of payment. B. 257-A deals with agreements 
to give time for the satisfaction of the judgment-debt and provides 
that every order sanctioning an agreement shall be capable of 
exec.ition a3 a decree, It would be appropriate to introduce in. 
S. 206-A words indicating that the prohibition of an amendment 
save for verbal or arithmetical errors or accidental defects ig 
subject also to the provisions of B. 257-A. When an agreement 
of the kind referred to in B. 257-A is sanctioned, it ig really 
an alteration of the decree just as much as an order passed under 
S. 210, clause 2. If our suggestion is adopted, it will not be 
necessary to make an exprees provision in S. 257-A that the order 
shall be capable of execution as a decree. 


In 8. 284 the decree is allowed to be executed not merely 
against the legal representative of the deceased, but also against 
any person in posession of the estate of the deceased. Tt may be 
possible to bring under this wording the case of a Hindu son who 
has acquired his father’s property by survivorship. 


186 THR MADRAS LAW JOURNAL. . [vor. xni. 


S. 248-A is a wholesome addition. It enables the court to 
impose conditions upon the judgment-debtor and such conditions 
are capable of execution as decrees. 


In S. 244 a long-standing conflict of decisions has been set at 
rest in regard to the question whether a person who has been 
removed or exonerated from a suit should be regarded as a pgrty 
to the suit. 


In the sections relating to disposal of claims, the Select 
Committee have wisely omitted the provision making recourse to 
the procedure prescribed by these sections compulsory. 8. 811 
has been amended by permitting sales to be set &eide either for 
irregularity in making the attachment or conducting the sale or 
on account of gross inadequacy of price. The restrictions placed 
upon mortgage-decree-holders applying for permission to bid have 
algo been very properly removed in view of the amendment of 8. 811. 


The chapter on execution of decrees has been amended by the 
Select Committee to very considerable advantage. The provisions 
of the bill with regard to second appeals were the subject of 
almost universal disapproval, and the Select Oommitteo have 
accordingly made a number of alterations in Chapter 44, In suite 
of a nature cognizable by Oourts of Small Causes second appeal 
is allowed, if the value of the subject-matter exceeds Rs. 600. 
In other classes of suits if the subject-matter exceeds Ra. 100 in 
value second appeal is allowed as a matter of course. Below this 
limit the local Government is authorized to declare by notification 
that in such suite or in any class of them a second appeal shall not 
lie. All the objections which were urged against the legislature 
determining fitness for second appeal by a pecuniary test apply 
with equal if not greater force to the provision that the matter 
should be left to the local Governments. The powers of revision 
conferred on the High Court by B. 622 have also been greatly 
enlarged so as to enable the High Court to rectify any miscarriage 
of justice caused by & material contravention of a rule of law. 
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NOTES:OF INDIAN CASES. 


' Empress v. Edward William Smither.—I. L. R., 26 M. 1:— 
We think that there is some confusion of ideas in the judg- 
ment in this case. S. 418 of the Criminal Procedure Code gives an 
appeal in a case tried by jury only on a matter of law, and B. 428, 
claÁse 2, provides that nothing contained in the section shall 
authorise the court to alter or reverso the verdict of a Jury unless 
it is of opinion that such verdict is erroneous owing to misdirection 
by Judge or misunderstanding of the law by jury. These two 
sections appear to us to make it clear that a conviction or acquittal ` 
by jury shall not be set aside except on a matter of law. But 
it does not follow that any matter of law is a ground for 
setting aside the conviction or acquittal. If it is a misdirec- 
tions it may or may not have produced a failure of justice. If it 
has not produced a failure of justice, the error of law is no 
ground for altering the acquittal or conviction. The High Court 
must have power to go into the evidence to see whether the error 
of law has occasioned a failure of justice. If on going into evidence 
the High Court: comes to the conclusion that the error of law has 
not occasioned a failure of justice, it will not interfere with the 
conviction or acguittal. But, if it is of a contrary opinion, the 
question arises what the High Court is todo? lt may then set 
aside a conviction not on the ground that the evidence does not 
warrantit in its own opinion, but on the ground that the misdirec- 
tion is material and direct an acquittal or it may order a retrial, 
If in a case of acquittal the High Court in appeal considers there 
is a misdirection, it may go into the evidence to see if it is material 
and has occasioned a failure of justice and if the court is so satisfied 
may order a retrial. But it appears to us that the High Court 
cannot in such a case take the evidence into consideration for the 
purpose of itself pronouncing a verdict of guilty. Such a question 
can only- arise when there is legal evidence on record in defence 
and the misdirection goes to the exclusion of evidence or to the 
erroneous understanding of it. We do not think that S. 587 
empowers the appellate court in the teeth of 3. 418 to pronounce 
judgment upon the evidence or alter the conviction or aoquittal. 
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Lakshmanaswamy Naidu v. Rangamms.—lI. L. R., 26 M. 
31:—A decree passed in accordance with a compromise directed the 
sale of a religious office. In execution the High Court refused to 
allow the sale as a religious office is not saleable under law. This 
decision appears to us to be questionable. ‘The illegality of the 
sale of a religious office might be very good ground for refusing 
to pass a decree in accordance with the compromise. But if the 
decree followed the compromise and directad a sale, we cannot thigk 
i$ is void or ultra vires. Whether, in any case, an executing Court 
can go behind the decree, it is not necessary to determine. We do 
not think the illegality of the sale ia any ground for the executing 
Court refueing execution in the case of a compromise decree any 
more than in the case of a decree passed after contest. The 
decision in Nagappa v. Venkat Rao’, assuming that it was rightly 
decided, is an authority for the decision in the case under notice. 


Rampal Singh v. Bhal Bhadder Bingh.—I. L. R., 25 A. 1:2 
Defendant claimed under a perpetual lease granted by the plain- 
tiffs grandfather on his behalf without justification. Plaintiff 
claimed s declaration that the defendant had merely the right of 
an ordinary lessee and was liable to ejectment. The plaintiff was 
not entitled to possession. The Privy Oouncil held' that the plain- 
tiffs suit was barred, as his agent had notice more than six years 
before the suit of the defendant's claim to & perpetual right. 


Ram Sewak v. Lambar Pande.—I. L. R., 25 A. 27 „- One of 
several defendanta who appealed against a decree having died 
pendiny the appeal, and his representative not having been brought 
on the record, the Allahabad Court held that the appeal did not 
abate as a whole. S. 544 enables the court to treat an appeal by one 
where several are jointly interested, as on behalf of all. If the 

deceased appellant had not joined in the appeal, it would have been 
| perfectly proper. His joining in the appeal followed by his death, 
whatever effect it might hive as regards his interest in the appeal, 
cannot have the effect of making the interests of others cease. 
See Aah Baksh v. Madho Ramà. 





L LLB, 24 M. 285. * LL.B,28 A, 22, 
@ 
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SUMMARY OF RECENT CASES. 


In re Jacques—Hodgson v. Braisby [1908], 1 Ch. 287. 





Advance—NSattsfaction of a legacy or debt. 


“Advances” primarily means “advances of money” and not 
“advances by way of portions.” It may have the latter meaning 
if k is shown from the context that the testator so intended. 


An advance in order to be & satisfaction of a debt or legacy 
must be ejusdem generis. 


Se 


In re Allan—Dow v. Cassaigne [1903], 1 Ch. 276. 


Construction of wiil—Share of residus to several—On failure of one, 
e share to fall into residue—Hule as to accrued share — Survivor- 
shin, i 
Where a teatator directa that his ræiduary estate should be 
divided into several shares, and that upon the failure of one it 
should go to or form part of the residuary estate, such ehare does 
not go to the next of kin as undisposed of. 


in re Palmert (which overruled Humble v. Shore?) followed. 


W here distinct legacies are given with survivorship, the general 
rule is that the clanse of survivorship, unless extended by par- 
ticular words, attaches only to the original shares and does not 
affect the accruing shares which, therefore, become vested in the 
individuals who are the survivors for the time being. 


Where, however, the disposition is not of separate legacies 
but of one aggregate fund, which the testator meant should remain 
an aggregate fond and should not be broken into fragments, if 
some of the persons, to whom interesta in it were given, happened to 
die, the clause of survivorship attaches to the accruing shares also. 


Barker v. Lea? followed. 


Where, therefore, a testator gave to each of his four daughters 
a fourth of his residuary estate for life with remainder to the 
eee 


1. (1808) 8 Ch. 800. 2. 7 Hare 247. 8. 24 B. R. 85. 
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children of each living at the latters death or the issue of any 
child dying in the latter's life-time, and direoted that if one or 
more of his four daughters should die without leaving issue, their 
share or shares “shall fall into, and become part of, my residuary 
estate,” 

Held that upon the death of a daughter without issue, eher 
share, both original and accrued, went over to the survigng 
daughters upon similar terms. 

[But see L. R. 10, I. A. 51 at pp. 60—61]. 


In re Highott and Bird’s Oontract [1908], 1 Ch. 287. 





Leasehold premises, sale of—Covenant to repair premises in 
disrepasr—No good title—Conveyancing Act 1881, S. 8, Sub- 
sec. 4— Hecespt of rent. 


Where leasehold premises are, at the date of the contract, in 
such a condition of disrepair as to shew that there had been, as 
between the vendor and his lessor, a breach of covenant by the 
vendor to repair, a right of action arises to the purchaser of lease- 
holds against the vendor for having failed to make a good title, 
inasmuch as the premises were in & condition involving the inter- 
vention of the local authority. 

On a sale of leaseholds, the production by the vendor of the 
receipt for rent last due is not, under B. 8, Subsec. 4 of the 
Conveyancing Act, 1881, in itself conclusive evidence bf the due 
performance of the covenants of the lease: it is only evidence of 
due performance unless the contrary appears. 


The rule in Barnett v. Wheeler! is not modilied by the &bove 
section of the Conveyancing Act. 





Booth v. New Afrikander Gold Mining Oompany, Limited - 
[1908], 1.Oh. 295. 
Compantes Act, 1900.(68 and 64 Vict., C. 48}, S. 8, Sub-secs. 1 and 
2— Payment of commission for taking up or procuring shares 
-——Offer to the public. 


A payment by a company out of the capital which is raised on 
ita formation by way of commission to certain intermediaries in 
L 7M. & W. 364 


, 
€ - 
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consideration of their undertaking to take up as many shares as 
are declined by the members of another company, is a payment of 
“ commission . . . to persons in consideration of their subscribing 
or agreeing to subscribe for shares" within the meaning of S. 8, 
Sub-sec. 2, of the Companies Act, 1900 (08 and 64 Vict. C. 48). 


» In order that such a payment may be protected by the saving 
cladise of S. 8, Sub-sec. 1, there must be an offer by the paying 
company of its shares to the public for subscription and the pay- 
ment must be authorized by the articles of association. 


A payment of a lump sum in cash will not be a “rate” 
within the meaning of the articles of association. 


[S. 8 enacts as follows :—' (1). Upon any offer of shares to 
the public for subscription, it shall be lawful for a company to 
pay & commission to any person in cousideration of his subscribing 
or agreeing to subscribe, whether absolutely or conditionally, for 
any shares in the company, or procuring or agreeing to procure 
subscriptions, whether absolute or conditional, for any shares in the 
company, if the payment of the commission and the amount or 
rate per cent. of the commission paid of agreed to be paid are 
respectively authorised by the articles of association and disclosed 
in the prospectus, and the commission paid or agreed to be paid 
does not exceed the amount or rate so authorised. 


«(2V* Save as aforesaid no company shall apply any of its 
shares or capital money either directly or indirectly in payment of 
any commission, discount or allowance, to any person in consider- 
ation of his subscribing or agreeing to subscribe, whether absolutely 
or conditionally, for any shares of the company, or procuring or 
agreeing to procure sub.criptions, whether absolute or conditional, 
lor any shares in the company, whether the shares or money be so 
applied by being added to the purchase money of any property 
acquired by the company or to the contract price of any work to be 
executed for the company, or the money be paid ont of the nominal 
purchase money or contract price, or otherwise.” ] 
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Aflalo v. Lawrence & Bullen, Limited [1908], 1 Oh. 818. 


Copyright Act, 1842 (5 and 6 Viet. C.'4b), Bs. 2, 8 and 18— 
EBnoyclopasdia—Hmployment bY proprietor and publisher of 
person for writing ariscles— Copyrig hi— Hsghte of employer and 
conirsbutor—Consiructton of Statutes—Construction of docu- 
ments. e 


S. 18 of the Copyright Act, 1842, laye down three requiaites ll — 


(1) Employment bys person of another to compose articles 
&o,, in a magazine, encyclopedia, &o., 


(2) The articles being composed on the terms that the 
copyright should belong to the employer, and 


(8) The articles being paid for by the employer. 


Mere proof by the proprietor of an encyclopedia of employ- 
ment and payment of the writer of the article does not give primá 
facis the copyright to the proprietor. 


Tt is not a sound construction of an Act of Parliament which 
requires three conditions in order that the copy-right may belong 
to the publisher, to hold that the existence of one of the three 
is to be inferred as a matter of law from that of the other two. 
The inference which has to be drawn is one of fact and not of law. 


Where the defendants, certain publishers, employed one of the 
plaintiffs to edit an encyclopedia on sport on payment of a lump 
sum (and it was a term of the agreement that he should also 
contribute certain articles without a further fee) and also employed 
the other plaintiff for contributing certain articles for which the 
latter was to be paid at & certain rate, and after the articles 
appeared in due course in the encyclopedia the publishers published 
these articles in a separate book : 


Held by Romer and Stirling, L. JJ., (Vaughan Wsilsams, L. J. 
dissenting). 
(1) That these articles were “ separately published " within 
the meaning of B. 2 of the Copyright Act, 1842, and 
were therefore books within the meaning of 8. 8. 
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(2) That the authors of the articles (the plaintiffs) had s 
copyright in the game. 


° (8) That, at any rate, the plaintiffs were entitled to restrain 
the defendants, the publishers, from publishing them 
separately. 


( Per Stirling, L. J. :— 


Where written documents on the face of them appear to 
contain the whole of the agreements between the parties and there 
is no evidence that they were intended to exprees only part of them, 
the presumption is that the writing contains everything material 
which has been agreed on; and evidence of surrounding circum- 
stances is only admissible for the purpose of construing them. 


Incidents as to which a written contract is silent may be 
annexed either by virtue of some usage or by the general law. 


Per Vaughan Wslitams, L. J.':— 


(1) Articles in an encyclop&dis are not separately pub- 
lished and cannot therefore be said to be “ books” 
within the meaning of Ss. 2 and 8 of the Copyright 
Act, 1842. 


(2) In order that the copyright may vest in contributors 


under §. 18, there must be a reservation, express or 
implied, of such right. 


(8) In the absence of evidence to the contrary, prima facte, 
the law will infer from the fact of employment of a 
person to write articles for an encyclopmdia, review, 
&o., and payment to him for so doing that one of the 
terms of such employment is that the copyright 
should subject to the proviso contained in B. 18> 
-belong to the employer. 


Bweet v Benning!, followed. 


eet 





L 160. B 450. : 
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In re.Lloyd—Lloyd v. Lloyd [1908], 1 Oh. 885. 


Mortgage—Redemption Sust—Árrears of interest barred— Terms of 
redemption. ' 


A mortgagor suing for redemption wil be made in equity to 
pay the arrears of interest due up to date although the mortgagee 
may be barred from suing to recover the same for more than 6 
years by the rule of limitation contained in 8 and 4 Will. WV, 
Oh. 27, B. 42. 


up — ÀJ 


‘Saccharine Corporation, Limited v. Wild [1908], 1 Ch. 410. 


Patent—Claim on several patents—Infringement of twenty-ihree 
patents—lPatents, Designs and Trade Marks Act, 1888, 8. 29, 
B ub.-sec. 2 (46 and 47 Viet. C..57)— Particulars of objecttons— 
Embarrassing defendani—Rules of Supreme ‘Court, | Order 
XVIII, v. 8. 


The burden of showing that the plaintiff has a cause of action 
lies upon him in a patent case just as much aa in any other case. 


There is machinery in the courte by which, within certain well- 
defined limits, he can interrogate his opponent. It, and so far as, the 
principles upon which procedure is regulated in a country do not 
enable a plaintiff to make out his cause of action from the lips of 
the defendant, the former must simply acquiesce in the burden that 
Tests upon him. 

, Primá facte a dozen causes of action cannot be combined in one 
writ : they must be so intimately connected as to justify their being 
included in one writ. 


Where the plaintiffs were owners of twenty-three patenta for 
" Baocharine" and sued the defendant who ‘had purchased and 
imported from foreign manufacturers an article calle“ Sucramine" 
tor alleged infringement of all the twenty-three patents, and in the 
action the plaintiffs alleged only two specific-cases of infringement, 
though they stated generally that the defendant had infringed all 
the patents :— 


Held, (1) that this action of the plaintiffs was embarrassing to 
-- - ihe defendant-in his defence; 
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(2) that it was almost impossible for the defendant to 
prepare and deliver his defence with particulars of 
objections to the validity of the patents assrequired 
by S. 29, Sub-Ss. 2 and 3 of the Patents, Designs, 
and Trade Marks Act, 1888 ; 


. (8) that the plaintiffs must be limited in this particular 
i case to selecting a certain number of the patente, 
not exceeding three, upon which they should elect 
to proceed with the action under Order XVIII, r.'8. 





Jared v. Olements [1908], 1 Ch. 428 


Sale—Actual notice of equitable charge prior to completion —Dwuty 
of purchaser. 


Where actual notice of an outetanding equitable interest is 
r&ceived by a purchaser before the completion of his purchase, the 
latter must, in order to get a good title from the vendor, take care 
to see that that interest is got in or destroyed. If he deputes this 
to his vendor or the vendor's solicitor, he does so at his own risk 
and if it turns out that the interest is still subsisting ho takes only 
subjecb to that interest. 


[M 


Van Praagh v. Everidge [1903], 1 Oh.:484. 


Vendor and Purchaser—Auctton sale—Postponement of auction- 
sale—Purchase of wrong lot—Consensus ud idem—Statute of 
Frauds. 

Landed property was advertised for eale on 17th October 1901, 
but the sale was postponed and held on 18th November. 

The defendant bid for one lot by mistake for &nother, and on 
discovering the mistake he refused to sign the contract, whereupon 
the auctioneer signed it as his “ agent,” but the date of the contract 
was given by inadvertence as the 17th : — 


Held that there was a contract within the statute of Frauds. 


Per Collins, M. R. :—There was no consensus ad idem. 


Per Cozens-Hardy, L. J.:—The conditions of the contracts 
were impossible of performance. . 


Ey 
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Finchley Electric Light Oompany v. Finchley 
Urban District Council [19083], 1 Oh. 437. 


Street—Local authortty—Vesting—Public Health Act, 1876, 
S. 149 (88 and 89 Vict. C. 55). $ 


When itis said that the street and the pavement, stones gnd 
other materials thereof shall vest in the local authority urler 
8.149 of the Public Health Act, it is meant, not that the 1dcal 
authority do actually become the owners of the street, but only of 
so much of the air above and of the soil below as is necessary to 
the ordinary user of the stroet as a street. 

All the stratum of the air above the surface and all the 
atratum of soil below the surface which in any reasonable sense can 
be required for the purpose of the street as street vest in and ' 
belong to the local authority. 

The local authority will not, therefore, take that part of the 
sub-soil which has to be used forthe purpose of laying sewers, t. e., 
they will not be entitled to make underground lavatories. 





In re Gossling—Gossling v. Elcook [1908], 1 Oh. 448. 
Will—Construction— Vesting of share. 
lf a share of residuary estate is given to a person to be paid 
or transferred to that person on attaining a particular age, and 


there is a maintenance clause providing for maintenance in the 
meantime out of the income of that share, then the shareis vested. 





Scott v. Coulson [1908], 1 Oh. 458. 


. Life poltoy—Assignmeni—Common mistake—Iafe in being—Right 
of vendor to set aasde. i 
Common mistake as to a matter of fact (essential to the agree- 

ment) vitiates the same notwithstanding that it may have been 

completed by assignment. 

An agreement for the sale of a life-policy entered into by 
both parties iu the erroneous belief that the assured was alive 
(whereas he was in fact then dead) vitiates the transaction and the 
vendor would be entitled to set it aside notwithstanding that the 
agreement hasl been completed by assignment. 
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In order that the plaintiff may be entatled to relief on the 
ground of mistake in such a case, it must be found not only that 
the plaintiff believed the defendant to believe that he was buying 
an existing policy on a life then in being, but also that the plantiff 
believed that the defendant understood the plaintiff to be selling a 
policy on a life in being. Common mistake which vitiates the 
contract, must be referred to the date of the contract and not after. 


— — ol —" 


In re Tollemache [1908], 1 Ch. 457. 


Trust—Admunstration—Unauthorised change of snvestment— 
Jurisdiction of Couri—Officsal Trustess Act, 1896, S. 8. 


The function &nd.duty of the Court is to administer the truste 
which are placed under its control, and not to exceed the limits of 
investment or application fixed by the instruments creating the 
trpste. 

There are, however, exceptions to this general role. These 
exceptions illustrated. 


Cases of refusal to exercise this extraordinary jurisdiction fall 
undor two classes— 


First, where there is no urgency for the change notwithstand- 
ing the advantage, actual and prospective, of what is done and the 
existing state of things may, without great mischief, be allowed to 
remain ; and, secondly, where the terms on which the advantage can 
be gained are such that the Court will, by accepting them, create a 
new trust in liou of that which it is administering. 


Oourts will not sanction a change of investment not authorized 
by the trust on the mere ground that it will be to the advantage of 
the beneficiaries. 


The jurisdiction of the Court is not enlarged by 8. 8 of the 
Judicial Trustees Act, 1896. That section simply enables the Court 
to relieve a trustee either wholly or partially from liability for & 
breach of trast where the trustee has acted honestly and reasonably. 
That section does not sanction any dealing with trust property by 
Court, which is repugnant to the trusts declared. 
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JOTTINGS AND CUTTINGS. 





Mh, Justion Horazs—4A. Juper wits luaarwaTioN.— (Continued). 


If it were necessary to designate Justice Holmes in some such” 
way he might be labeled “a judge with imagination.” The story 
has been quoted of the man who charged his valet five dollars for 
lack of imagination. With the justice the fine would have been 
larger. From where he site on the bench nothing is commonplace ; 
no deed without its potential glory. ‘ If & man has,” he says, “the 
soul of Sancho Panza, the world to him will be Sancho Pansa’s 
world ; but if he has the soul of an idealist-he will make—I do not 
say find—his world ideal. Only when you have worked alone— 
when you have felt around you a black gulf of solitude more 
isolating then that which surrounds the dying man, and in Rd 
and despair have trusted to your own unshaken will—then only 
wil you have achieved. Thus only can you gain the secret isolated 
joy of the thinker, who knows that, a hundred years after he is 
dead and forgotten, men who never heard of him will be moving 
to the measure of his thought—the subtle rupture of & postponed 
power, which the world knows not because it has no external 
trappings, but which to his prophetic vision is more real than that 
which commands an army.” 


Almost eighteen years ago, at a dinner of the Suffolk Bar 
Association, replying to the toast of the law, he closed bis speech 
with these words, which vive 8 clear idea of the manner of man 
that he is, and the way in which he looks at his work: 


«What a subject is this in which we are united —this abstraction 
called the law, wherein, as in & magic mirror, we see reflected, not 
only our own lives, but the lives of all men that have been! When 
I think on this majestictheme, my eyes dazzle. If we are to speak 
ot the law as our mistress, we who are here know that she isa 
mistress only to be wooed with sustained and lonely passion—only 
to be won by straining all the faculties by which man is likeat to 
agod. Those who, having begun the pursuit, turn away uncharmed, 
do go either because they have -not been vouchsafed the sight of 
her divine figure, or because they have not the heart for so great ` 


~ 
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a struggle. To the lover of the law how small a thing seem the 
novelists’ tales of the loves and fates of Daphnis and Ohloe! How 
pale a phantom even the Circe of poetry, transforming mankind 
with intoxicating dreams of fiery ether, and the form of summer 
seas, and glowing greensward, and the white arms of women! For 
him no leas a history will suffice than that of the moral life of his 
race. For him every text that he deciphers, every doubt that he 

lves, adds a new feature to the unfolding panorama of man's 
destiny upon this earth. Nor will his task be done antil by the 
farthest stretch of human imagination he has seen, as with his 
eyes, the birth and growth of society, and by the farthest stretch 
of reason he has understood the philosophy of ite being. When 
I think thus of the law, Iseo a princess mightier than she who once 
wrought at Bayeux, eternally weaving into her web dim figures of 
the ever-lengthening past—figures too dim to be noticed by the 
idle, too symbolic to be interpreted except by her pupils, but 
to the discerning eyes disclosing every painful step and every 
world-shaking contest by which mankind had worked and fought 
its way free from savage isolation to organic social life. 


“But we who are here know the law even better in another 
aspect. We see her daily, not as anthropologists, uot as students 
and philosophers, but as actors in a drama of which she is the 
providence and overruling power. When I think of the law as we 
know her in the court-house and the market she seems to me & 
woman sitting by the wayside, beneath whose overshadowing hood 
every man shall see the countenance of his deserts or needs. The 
timid and overborne gain heart from her protecting smile. Fair 
combatants, manfully standing to their rights, see her keeping 
the lists with the stern and discriminating eye of even justice, 
The wretch who has defied her most sacred commands, and has 
thought to creep through ways where she was not, finds his path 
ende with her, and beholde beneath her hood the inexorable face 

f death.” 
+% 

We extract the following from the Report of the General 

Council of the Bar for 1902—1908. 


Re a Barrister recommending another Barrister s8, Leader or 


Junior. . 
J 
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The Council have had under their considération the eens 
communication from a Barrister. 


LrscoLN'8 Ixx: November 1, 1902. , 


My paar Brsorxy.—I am occasionally asked by clients questions 
such as the following :— 


A. Who is the best man for a witness action in So-and- -SẸ 
Court f. 


B. Which leader is the persona grata in So-and-So’s Court ? 
O. Do you get on all right with X— as your leader? 
D. What leader shall we retain ? 


Is there any rule or etiquette of the profession which should 
prevent me from saying what I think in answer to any or all of 
the above questions? Would your reply to the above apply equally 
to the cosse of the question, ^ Whom' would you like to have as 
your junior? Forgive me for troubling you, but there is some 
difference of opinion on these points. 


Yours gircerely. 


The ‘Council were of opinion that questions Band O are 
improper and ought not to be answered. 


The Council were of opinion that a barrister ought not to 
recommend another Barrister as ‘his leader or junior, and if asked 
any such questions as question A and question D should conform 
with this rule. 

Ro : Devilling etc. 


The Council have had under their consideration the following 
communication from a Barrister practising at the Transvaal Bar :— 


JOHANNESBURG :—Aprel 80, 1902. 


My pn3»15—,— We are organising the Transvaal Bar with the 
object at present of union and discipline, and hereafter of incor- 
poration, and in the discussions the following point or points has 
or have cropped up. A new arrival from England (Mr—.) asserts 
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‘with regard to the practice of the common-law Bar; and ‘suggests 
with regard to the practice of the Chancery Bar in England that 
it is customary, perfectly allowable, and in accordance with profee- 
‘sional conduct and etiquette that barristers act aa follows, vir. 


1. When a brief is delivered to Smith that Jones should, and 

oes frequently, take such brief in Court, and as being or repre- 

ting Smith should conduct the case,for plaintiff or defendant, 
precisely as if he, Jones, had been briefed propria persona. 


2. That this (1) applies equally whether Smith and Jones are 
both juniors or even K. C.'s. 


8. That similarly when instructions are given to Smith to 
draw pleadings, Jones (a barrister) can and does frequently draft 
such pleadings for and as being or representing Smith. 

s 

4 Thatin the above cases (vis. 1 and 8) Smith may, and does, 
frequently arrange with Jones—both being juniors—that Smith 
shall pay Jones an agreed proportion, usually one-half of the fees 
or moneys, or remuneration coming to Smith in respect of the 
briefs and drafting in question. 


5 That, apparently, the arrangement or contract specified in 4 
also exists as between various K. Os. I am of course referring to 
cases and times where the arrangements or practices above specified 
take place as matters of constant and arranged proceedings and aa 
being analogous to the relationship between persons in partnership 
or &asociation, as butchers or bakers, grocers or drapers, with res- 
pect to the disposal to clients or customers of their commodities, 
and not to urgent and special cases where the circumstances 
compel one professional man to act for another, not merely in the 
interest of such other, but because the interests of the client demand 
it. Mr. and I both consider without any qualification that the 
arrangements aboye specified from 1 to 5 are one and all irregu- 
lar and unprofessional, and would subject the parties concerned 
to censure from those exercising disciplinary jurisdiction, and if 
persisted in to sharp punishment—considers 1 and 2 to hold but that 
nothing in the nature of & division of fees is allewpble. The 
arrangements above specified from 1 to 5 apparently do not exist 

. e 
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at the Cape Bar, so that if they are to prevail here they will do so 
as being an importation from England. You will understand that 
the Transvasl Bar is, and always bas been, totally distinct from the 
attorneys, notaries &c. &c. I wish that you would obtain for me as 
soon &8 possible answers to the points 1 to 5 above specified s. e., 
whether the arrangements or agreements or proceedings specified 
are or are not allowable. Probably the proper authority to apply 
now for an authoritative ruling is the Bar Council, though i 
former times it would have been the Attorney-General. Perhu ps the 
shortest course will be for you to hand this letter (keeping a copy 
of it in case of loss, &c.) to one of my brother Benchers who may 
be on the Bar Council who would take charge of it and cause to be 
gent to me from the Council at an early date a formal and authori- 
tative ruling or you might submit the matter to the Attorney- 
General. I should like my answer to be as clear and specific as 
possible—and I need not say that the subject is of grave importance » 
here. 


Believe me, yours very truly. 


The Council were of opinion that the questions raised in the 
above communication should be answered as follows: land 2. It 
is not permissible or in accordance with professional etiquette for 
a Counsel to hand over his brief to another Counsel to represent 
him in Court and conduct the case as if the latter Counsel had 
himself been briefed, unless the client consenta to this cotrge being 
taken. This applies equally whether the Counsel are both juniors 
or both King's Counsel. As to the practice: in the Ohancery 
Division it is not the practice for one junior to hold a brief 
(other than a merely formal one) for another, and the same is 
true of King’s Counsel. In the King’s Bench Division, in the 
cage of juniors it is not uncommon for one Counsel to devil a 
brief for another; but in the case of King’s Counsel it is very 
seldom done. These differences m practice however do not indicate 
any uncertainty in the principle, which is that stated above, 
8. It is not permissible or in accordance with professional etiquette 
that a Counsel who has been instructed to draw pleadings should 
delegate his responsibility to another. But this does not preclude 
the Counsel who has been instructed from obtaining any assist- 
ance he may require in the work of drafting pleadings, subject 
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to his approving the pleadings so drafted and making himself 
personally responsible for their contents by signing them, and the 
same principle is applicable to advising or to any other drafting as 
well as to pleadings. The above rules are of course subject to 
"wception in cases of emergency, or where the interests of the 
client cannot otherwise be protected. 4 and 5. There is no rule or 
Bettlgl practice governing the remuneration for 'deviling or 
assig&nce given by one Counsel to another in the cases above 
referred to. With regard to juniors it is a common practice in the 
Chancery Division for the one Counsel to remunerate the other by 
paying him an agreed proportion, generally one-half of the fees the 
former receives in respect of opinions or drafting. In the King’s 
Bench Division remuneration for ‘ devilling’ of briefs or assistance 
in drafting and opinions is not common. In both Divisions occa- 
sionally such work is remunerated either by casual or periodical 
payments. | 


An arrangement of this kind is also not unfrequently made 
in the case of a King's Counsel who desires regular assistance 
from a junior in the perusal and noting of his briefs. 


So far as the Council were aware there is no practice to pay 
any |remuneration in the rare cases where one King’s Counsel 
holds a brief for another. 


In conclusion the Council desired to say that no practice in the 
least degree resembling partnership is permissible or (so far as 
they know) practised between Counsel; and they were of opinion 
that the etiquette of the profession forbids the handing over of work 
by one Counsel to another, outside the conditions above stated :— 
(The Law Journal 1908.) 


* 
»*3* 


How io Build up a Successful Commercial Law Business $n 
Towns of le» than 10,000 Population. By Wm. C. Sprague.— 
While talking about what appear to be minor matters in the 
conduct of & law business and their bearing on success I must not 
forget one of such matters that deserves emphasis, namely, prompt 
remitting. There is nothing that stamps the successful, oapable 
and honest commercial lawyer so decidedly and gives him a good 
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and a wide reputation quicker, than does the practice of prompt 
remitting of moneys that belong to clients. There is nothing that 
go annoys the olient or calls in question the attorney's honesty so 
quickly as does slow remitting. A client will forget all of the 
valuable services the attorney has rendered him if, when the resyjé 
is obtained, the lawyer holds on to the proceeds. Some kinds of 
lawyers hold themselves above the necessity of prompt prting 
of collections, on the ground that being professional men th 
exempt from the necessity of hurrying about such matters and that 
they may take their own dignified leisure. 


Various and many sre the excuses giyen by lawyers for the 
withholding of funds from the client’s hands. The lawyer has 
really argued himself sometimes into the idea that he is entitled to 
hold the funds for some of these excuses which to the plain 
common sense of the ordinary man are frivolous and weak. There 
is the oft-repeated excuse that the attorneys transacting other Busi- 
ness for the client and that he has been waiting for the transaction 
of this business in order to report on all matter. The attorney has 
two or three collections in his hands from the same olent. He 
realizes on one and the others are in process. He holds on to the 
money received from one with the excuse that he is expecting to 
get in the remainder and that he will make one remittance. ‘There 
is also the very feeble excuse that the lawyer has been busy—too 
busy to remit; that the money is safe and sure to reach the client ; 
that he is perfectly responsible and that there is no néed of worry. 
The-client is taken to task for calling attention to the lawyer’s lack of 
business promptness and sesured that his suspicions are all ground- 
leas. Then there is the man who withholds money because he 
needs the money himself, and when taken to task about it calls up 
an unsettled account against the client and says that he has been 
holding the money on the ground that in the general balance of 
accounts between the attorney and the client it is doubtful whether 
anything is due to the client. Then there is, of course, the man 
who holds the money because he needs it and has no other execuse. 


The question of whether a lawyer is entitled to hold money 
collected for his clienta is a simple one, and no lawyer need go 
astray on the matter. The question, however, that I am discussing 
in-these articles i is, what will build up a successful commercial ‘law 
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business? What a man has a right to do sometimes, and what 
it is good policy for him to do, are two different things. A man 
may, under some few circumstances, have a right to retain 
money, although he never has a right to retain it without at least 
aüvising the client he has it; but there are much fewer conditions 
under which it is good policy for & lawyer to withhold the money 
of his client. Suppose that I receive a twenty-dollar collection 
'" fron? my olient, and by arrangement with the debtor Iam to 
receive payment in monthly instalments of five dollars each. ` Shall 
I take the course adopted by some lawyers of waiting until I have 
collected all the instalments before making the remittance, or 
shall I remit the instalments as fast as collected? Leave out the 
question of which I ought, from the standpoint of good morala and 
square business dealing, to do, and consider it simply from the 
standpoint of the man who is trying to win his clients and hold 
them, and get all the time more and better business from them. 
I don't think there can be much question but that the plan of 
remitting instalments as fast as collected, retaining & portion of 
the whole fee each time, is the better one, Itis the better one 
from every standpoint, to my mind. In the first Place, it is very 
easy for & man to fall into the habit of retaining his client's money. 
It is pleasant to have a large bank account, and one easily forgets 
what is one's own and what is somebody else’s. A bank account 
that doesn’t belong to the lawyer is a constant temptation which 
1t takes moge nerve and character than the ordinary man, be he 
lawyer or not, can suoceasfully withstand long A man has no 
right to tempt himself after this fashion. Starting with the 
retaining of instalments, it soon resolves itself into retaining under 
other circumstances, with the result that some day the client/a 
money is dipped into for the lawyer's personal uses, and it isn’t 
very many steps from that point to ruin. By retaining instal- 
ments, if the lawyer does much of a business, he is never Bure, 
unless his accounts are very accurately and methodically kept, of 
just where he stands. Few lawyers are good bookkeepers, and most 
lawyers, strange to say, keep their own and their client’s monsy in 
one aeeount. This lack of knowledge as to just what belongs 
to the lawyer and what belongs to the client leads io an indiffer- 
ence as to the proportion, and sometimes makes a man disonest 
when he doesn’t intend to be. 
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But more important than all, so far as winning clients is 
concerned, is this consideration: The oftener I call on my client 
with a check, the oftener his attention is going to be called to my 
success as a collector. The oftener he sees the face of my check, 
the oftener he is going to think of my face. How often in ouye” 
experiences with lawyers have we found that a remittance has 
been like bread cast on the waters! I belive in another seri £ of 
articles I wrote of a trick that I played on a client once by paying 
another man’s account myself and thus winning quite a reputation. 
I now doubt the morality of the proceeding and I wouldn't advise 
it to be done frequently, but in that case it won out in great shape. 
I used to find that where a client was in the same town with 
myself it was a matter of good business policy to carry the check 
to him, or send it by some one in the office old enough to talk 
business with the client if necessary. In three cases out of four 
it will be found that the pleased client (and it takes very little in 
the way of & check to pleases client where an account is doubtful) 
will turn from the check to the consideration of another item of 
busjness which he would like to see metamorphosed into a check, 
with the result that the attorney returns to his office with further 
business. In some respects some of our modern office parapherna- 
lia is deterimental to the lawyer’s interests, as, for instance, the 
telephone, the typewriter. The good, old-fashioned way of seeing 
the client face to face was a business breeder. Doing business at 
long distance by means of the typewriter and the telephone and 
the telegraph is driving the client and his attorney farther and 
farther apart, (though the opposite might seem to be the case), 
bringing them less and less into personal contact, with the result 
that there is less and lees business being done with the lawyer, 
which legitimately belongs to him. A commercial lawyer in our 
modern city often serves a client month in and month out without 
ever seeing him. The result is bad. The lawyer ought not to feel 
that time wasted which is required to take him to the client’s office, 
there to spend a few moments in conversation, particularly where 
the introduction to the conversation is made by the presentation of 
a check for moneys received on account of the olent. To a less 
extent will the visita of the postman to the client with the lawyer's 
cheol& serve as reminders to the client that there is one man that 
can not only collect but can remit. 

. 
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The lawyer who remits promptly, while the money is fresh in his 
hands, soon gets a reputation with the client that is precious beyond 
measure, ‘That kind of a lawyer will seldom find his clients grum- 
bling over fees. “He may come high,” says the client, “bat there 

wis one thing about him, you will always get your money." We can 
afford to pay a little more money to & man whose henesty we are 
surg of, and particularly so as we can have the use of our own 
sd a little longer, than is the case with a certain other lawyer 
whose fees are more moderate, but who wants to use our money 
for weeks, and even months. 


Indeed, I know of no rule more necessary to be held up before 
the eyes of lawyers, young and old, than the rule of prompt remit- 
ting. This falls under the head of prompt correspondence, but 
the prompt answering of letters takes second place to that of the 
prompt paying over of moneys. In that matter there is no time 
like the present. Once the money is collected let no time be wasted 
in getting it into the hands of the client. Settle the matter of the 
costs and fees at once in your own mind, and send the money without 
delay. The client will be satisfied with your charge then, whereas 
the same charge, if made later, particularly if he has discovered 
that you have held the money an unreasonable time, will cause him 
to find fault. All of us have had experiences inthis matter of 
holding money. We have done it for excuses which appeared to 
us good; we have justified ourselves on a hundred grounds; but 
every time we have done it we have done it at the expense of our 
reputation, and we have discounted our success by just that much. 
We have thrown over our shoulders an opportunity tor making a 
good and lasting impression, and we may have counterbalanced all 
our reputation for shrewdness, and sagacity, and ability, and 
trustworthiness. A lawyer who advertises for clients in ways either 
legitimate or illegitimate can find no better advertising scheme, 
end certainly none more devoid of objectional features, viewed 
from a professional standpoint and a commonsense standpoint, than 

` that of prompt-remitting of moneys collected. 
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CONTEMPORARY LEGAL LITERATURE. 


The American Lawyer for March and the Columbia Law 
Hevitew for April contain an address regarding the career of 
Chancellor Kent of American fame and a useful comparison of ghe 
jurist is therein made with Chief Justice Marshall. 


In the Harvard Law Revsew for Maroh (No, 5) there is rather 
an academical discussion on “ What is a promise in law P” and the 
writer’s opinion seems to be that it is something to which the law 
annexes an obligation. This view does not rather accord with the 
definition of promisein the Indian Contract Act. An answer tothe 
question is necessary to ascertain what exactly is the legal theory 
of a bilateral contract. In the same number there is an interesting 


article about the theory of “dedication” and ita development in 
modern law. 


In the Canada Law Journal for March reference is made to 
the regent discovery by M. DeMorgan, the celebrated archmolo- : 
gist, of the Code of Hammurabi, King of Babylon. It is a valuable 
asset to the student of comparative jurisprudence. . 


The article on “ What is the Law-Merchant ?? appearing in the 
Columbia Law Review for March is a rejoinder to an article on the 
same subject by Professor Burdick which appeared in 2 Columbsa 
Law Revver, 470. 


In the American Law Review for March-April there is an 
interesting address by Dr. Roknichiro Masujima, a Japanese lawyer, 
on the present position of Japanese law and jurisprudence. Consi- 
dering the rapid rise in recent years of Japan into a First Class 
Power, the reader will be curious to know what its law has been 
and will find that Japan had no law worth the name, that there 
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has been no continuity in the progress of law and no accumulated 
and recorded wisdom of ages. The present law is to be found ina 
number of oodes of recent origin which have been mostly borrowed 
from the French and other codes. 


~ 
- In the same journal Mr. Huberish considers the subject of 
ventres] disease in relation to the Law of marriage and divorce in 
three aspects, first, as a defence to an action for breach of contract 
secondly, as a ground for annulment, and thirdly, as a ground for 


divorce. 


In another article on National Incorporation and Control of 
Corporations, which purports to be an address before the New 
York State Bar Association, Mr. Logan, after pointing out the ' 

` trust evils so rampant in America, says, that persons who can 
properly remedy the evils are the lawyers of the nation who are 
America’s leaders, He is only saying a truism, when he says the 
lawyers are for conservation and not destruction, and that their ` 
influence is on the conservative side. It cannot nevertheless be 
denied that reforms come from them also. They oreate and not 
deetroy. 
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TOPICS OF MALABAR LAW-——STANOMB. 


he word ‘ stanom? is of Sanskrit origin, and means ‘ position’ 
‘ place,’ and secondarily in the Malayalam language a position 
dignity. In the case of certain positions of dignity, there is 
perty attached for the maintenance of the dignity and for the 
ent of the duties attached to the position. As a teohnical 
om’ means & position of dignity of this kind, that is, 
:h certain specific property is attached, and which passes 
is held by the person who fills the stanom for the 
and who is known as the ‘ Stam.’ Weare concerned 
le only with stanom in the technical sense of the word 
th other positions of dignity to which no properties are 
The origin of stanom is by no means clear and is more 
y matter for speculation. Originally it seems to have 
origin to political exigencies and was & creature of public 
e kings who ruled over Malabar were mostly governed 
e Maramokkathayam Law, according to which all property 
held in common by the whole family, and the seniormost mem- 
ar aucceeds to the management. The rule of succession to the 
rown was exactly the same, the eldest member of the Royal 
mily, whether related to the ruling prince as a brother, cousin 
r nephew, being entitled to suoceed him in the musnad. Naturally 
; was considered necessary in the ciroumstances that for the 
iaintenance of the dignity of the ruler he should own properties 
1 which the members of his tarwad as such had no right or interest 
nd which would pass with the Orown to his successor. 













Similar considerations would be applicable to those who are 
igh in the line of succession ; and consequently we find that in the 
amily of the Zamorin who ruled over the greater part of Malabar, 
here were properties attached not only to the stanom of the 
eigning prince or Zamorin, but to the four next in succession (and 







b 
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apparently five in former times). The same system prevai 
in the families of the Palghat, Walluvanad and other Ra: 
as well as in the families of some of their subordinate chieftai 
But it should not be supposed that stanoms with separate propett 
attached to them existed in the families of all the former rulj 
chiefs. Such is not the case ; for instance, in the Chirakkal fam} 
the whole property belongs to the tarwad asa whole, and ide 
are no properties specially attached to the position of the gen 
Rajah, the second Rajah, and so on. Whether the propert 
attached to stanoms were originally the result of endowments 
the Btate or of severance of a portion of the family property f 
the benefit of the stanom holders, it is not possible at this time 
stato with any certainty. Mr. Wigram adopts the latter vj 
See p. 261 of his book, Second Edition. The learned a 
“Probably the first step was the division of Kovilag 
into Ann Vazhi and Penn Vashi, $. e. male and foma 
the former being under the management of the senior 
latter under the management of the senior female in th 
The next step was the separation of certain porüon of 
property for the individual enjoyment of the senior 
other members of the family, male and female, being 
the Kovilagom in which they were born.” We conf 
unable to see any foundation for the assumption of a 
the property into Ann Vashi and Penn Vathi. We kn 
instance where some properties belong to the males us a 
and other properties of the family to the females as a body. The 
are instances where property has been attached to the dignit 
not only of the senior male but of the senior female also, In th 
families of the Calicut and Walluvanad Bajas, the eldest fema} 
holds a stanom and manages the stanom properties attached to it 
In the former family the stani is known as the Ambade Kovilsgon 
Tamburatti and in the latter the stani is known as the Kolatu 
Tamburatt But where individual property is created, it is alway 
in favour of a stanom holder, male or female, and there is m 
warrant for the statement that the property was divided into tha: 
belonging to males as a body and that belonging to females ‘aa ; 
body. It is true that where there are stanoms in a family, all the 
property not attached to the stanom is in some on8e8, and especi. 
ally in the case of the Punnathoor family, spoken of as tho Penr 
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-hi property, but Penn Vashi in this context means only ‘ belong- 
to the whole family? The word is used probably because 
ent is traced through females in the case of such property and 
snot depend on succession to the stanom, It is also the case 
in the Kovilagoms of the Calicut and Walluvanad Rajas and 
ably in the case of some others, though certainly not in all 

=i fos having stanoms, the management of the family estates, as 
sed to the stanom estates, is vested in the senior lady of the 

‘ly who is assisted in the management by such male members 

“he may select for the purpose. Tt appears probable that in the 

of some chieftains and publio officers, stanoms were created by 

ipg king who, when he appointed the head of a particular 

office with hereditary Succession, attached also certain 
maintenance of the office-holder ; Bome such stanoms 
been created by the Zamorin—that of Para Nambi, 
ent instance which has come up before the Oourts, 
the families of princes and chieftains, there-aro^ 
also in which we find 'stanoms' in the technical 













unt of state, and for this purpose the members of the 
eed to set apart certain property for him, and such 
would descend to the head of the family for the time 
. Whatever may be the origin of stanom in any particular 
, Whether it was the result of publie law, or owed ita origin to 
ant by the Ruling Chief to the holder of an office, or was 
aly the result of an arrangement amongst the members of a 
ad for the maintenance of ite social prestige and influence, 
irst essential of a stanom is, that the property vests not in the 
ly of the holder, but in himself individually and descends 
he person who succeeds to his dignity. Another essential 
ire is that the stani's ownership and interest in the property 
us tarwad ceases on his accession to the stanom. His 
ionship and consanguinity with the family do not cease. 
all purposes of religious, funeral, and other ceremonies, the 
continues to belong to- the family. Nor is bis position that 
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ofa person given Bway in adoption to another family who, 
civil purposes, ceases altogether to be a member of his orig 
family and is no longer entitled to succeed as heir to his nat 
relations. Manu IX, 142; Dattaka Mimamsa VI, Ba. 6—8; Datt 
Chandrika II, Ss. 18—20; Mayne's Hindu Law and Usage, p.: 
If such be the oase, the members of his natural family would 

be no. longer entitled to succeed to him as heir and he wou 

longer be entitled to succeed to them. In our opinion such 18 
the position of a stani. Itis rather that of a member of a tar 
who separates himself from it by division. His accession to 
atanom operates as & severance from the family. In consideraic 
his becoming solely entitled to the stanom property, it was 
considered fair that he should give up his existing g 
property of the tarwad. But we believe that he an 
will have the sameright of succession to the propertie 
as if his severance from the family had been the res 
accession to the stanom, but of a voluntary division 
and the rest of the tamily. 

















It is assumed in Veerarayan v. Valia Rant, 
here enunciated is the correot view, for though 
not arise for decision, their Lordships say, that ‘ 
acquired by the holder of  stanom which he has no 
;ü his lifetime or shown an intention to merge in t 
attached tq the stanom, becomes on his death the prop 
Kovilagom in which he was born.” This would not he 
the stani ia altogether cut off from his family by his acces 
the stanom. Whether the rule of succession assumed is the co 
one, even if his position is that of a divided member, is, we consi 
not an easy question to decide, but we postpone the considers 
of that question for the present. 


The answer to the question whether the stani would 
entitled to succeed to the property of the tarwad in case 
members in the tarwad die, would also depend upon the a 
principles. In cases where the stani is & female, her accession tc 
slanom do's not operate even to the extent of a division bety 
her and the rest of the family. For, according to the custor 
- the families of Caliout and Walluvanad Rajahs in such ot 


1 LL B, 3X 141 
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although the woman who succeeds to a stanom loses her interest 
in the Tarwad property, her issue if ány born after her acceasion . 
would be members of her natural family with all the rights 
belonging to such members. Her disqualification in consequence 
of her becoming a stani to be & member of her family is purely 

i f and does not affect her issue. In the case of male stanis, 
noseuch question can arise, as the children of males belong to 
the families of their wives and not to their own families. 


The succession to a stanom is generally determined by priority 
of age. It descends to the eldest male member of & family, or 
sometimes the eldest member in a number of families together, 
the latter rule being the result of the families having been joint 
when the stanom came into existence and having afterwards 
become divided. Stanoms exist in Malabar and in portions of 
South Canara. The absence of any decisions in the Travancore 
reporte relating to stanoms seems to show that they are scarce in 
the Travancore State. In the ruling family of Oochin there seem 
to be private properties belonging to the stanoms of the Rajah 
and the Hlia Rajah, besides the properties belonging to the Royal 
family as & whole, which latter are said to belong to the Kovilagom, 
of the Amma Thamburan or Valia Rani, the Amma Thamburan or 
Valia Rani being the Manager or Karnavati of the family as a 
whole. The constitution of the stanom in the Zamorin’s family is 
described in Veerarayan v. Valia Bani of Puthia Kovtlagom’, and 
that of the stanoms in the Palghat Bajah's family in Venkateswara 
Ayya v. Bekkari Vadna*; see also Waden’s report to the Board 
of Revenue, dated the 19th March 1841. 


The question whether there is & stanom in any particular case 
must be decided upon the evidence of usage adduced, and. the 
onus is of course upon those who assert that any particular 
property belongs to an individual and not to the family to which 
that individual belongs. It is not sufficient to make a stanom that 
properties are temporarily allotted to a person filling & particular 
position ; the evidence must be sufficient to prove a Jong continued 
usage recognising the property in question as belonging to the 
person filling 4 particular position without any interest in the 
members of the family to which the person holding the position 
LA nnn 


1 IL L. B, 3M. l4l, 2 LLB, 3M p34. 
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belongs and without any power in them to terminate the arrange- 
ment!, Is it open to a family to constitute a fresh Btanom? The 
answer would probably be the same aa to the question whether it ia 
open to the membera of a family governed by the Mitakshara law 
to constitute certain property impartible and vest ıt in a single 
individual with suocession according to the rule of primogeniture. 
It appears to us that in both cages the answer must be in he 
negative. Impartible estates and stanoms are recognisable only 
on the ground of custom. They are held not according to the 
rules of the common law of the land but in a manner different 
from such rules, but sanctioned by usage. Itis open to subjects 
to create rights and estates recognised by the common law, but 
we think it is not open to them to create estates contrary to such 
law on the ground that some estates, contrary to it, are recognised 
by custom. In the eame manner, as no new custom car be now 
introduced by the consensus of any particular community, so also 
we think that no individual or family can subject a new estate to 
the incidents of & special customary tenure at variance with the 
common law. 

A question of importance may arise where according to the 
rales applicable to the succession to a stanom, there are no persons 
entitled to the succession, Suppose for instance in the case of 
& stanom tenable by the eldest male member of a tarwad it 
happens that the family has no male members, what would then 

become of the properties belonging to the stanom? If accession 
io a stanom is similar to adoption into a fresh family, BHO as to 
cut off the stani altogether from the first family, then in the 
absence of members entitled to succeed to the stanom, the property 
must escheat to the crown. If, on the other hand, his position is, 
as we have already stated, thatof a person divided from the tarwad, 
then the property must deacend according to the rulea of devo- 
lutions applicable to the property of a divided member. It ig 
Generally supposed as already stated that such property passes 
to the tarwad to which the separated member belonged. Whether 
the supposition is correct or whether the property will pass only to 
any particular individual as the heir of the deceased is more than 
an ordinarily difficult one to decide, and we do not propose to disonss 


1. ree Parrokel Kondi Menon v. Vadakentil Kunai Pennn, 3 M. H.O. B. 41) and 
Appuni v. Ayquapalli Fkanatha Thavas, 6 M. H. O, R. 401, 
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that question now but shall reserve it until we come to deal with 
the subject of inheritance. But assuming that the property passes 
to the tarwad, what will be the result when a male member capable 
of holding the stanom is afterwards born ; would he be entitled on 

~N Lis birth to succeed to the stanom and ile property, or should the 
stanom be deemed to have become extinct and incapable of 
belig resuscitated ? We know in our own experience of only one 
case of this gort that has actually arisen, namely, that of the 
Punnathoor family. ` There were two stanoms in the family, held 
by the two eldest male members known as the Valia Rajah and 
the Elia Rajah. All the male members died including one who 
had been adopted into the family, and the property passed as a 
matter of fact into the power of the tarwad. When a male 
infant was afterwards born, ^ suit was instituted on his behalf 
to recover the properties of the stanom of the Valia Raja, and it 
Succeeded in the Madras High Court. But the question whether 
the stanom became extinct on the extinction of the male member 
or was only in abeyance during the absence of the male member 
80 as to be capable of being revived was not raised in the 
case, the contention of the Opponents of the infant being that 
there was no stanom ut all in the family and that the whole 
property belonged to the tarwad. This contention was negatived 
and the infant obtained a decree for the properties formerly 
attached to the stanom of the Valia Rajah. If other instances of 

.. the kind could be searched out, it would probably be found that 
the usage has been in accordance with the view assumed in the 
Punnathoor case. But if a modern instance of the kind arose and 
the question be raised again, it would probably be not an easy one 
to decide. 


The estate taken by a stani in the stanom property is a 
limited one. It is not & mere life estate,’ for the stani is not only 
entitled absolutely to the income accruing during his life, but he 
has also the power of creating a charge upon the eatate or of 
alienating it where such charge or alienation is necessary or bene- 
ficial to the estate. His position may best be likened to that of a 
Hindu widow with Tespect to property inherited by her from her 
husband. See Venkateswara Ayyar v. Sekars Varma?, Mahomed x. 


l. Ittirarichan Uam v. Kenjunm, I. L. R., 31 H. 144. 
3. I. L. B., 8 M. 884. 
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Krishnan’, and the cases quoted in Mr. Wigram’s Commentaries, 
Second Edition, p. 259. It follows that ordinarily he is not entitled 
to make leases beyond his lifetime unless the granting of such lease 
be the ordinary mode in which the property of any particular kind is 
enjoyed. The renewal of kanoms for a period extending beyond the ^ 
life of a stani is valid on this principle. But he should not anticipate 
the time of renewal and grant a renewal before the prior kinom 
has expired with a view to benefit himself personally. If he does 
40; the person who takes the renewal will be subject to'the 
risk of its being repudiated by the sucoeeding stani who 18 not 
bound by it Where, however, the renewal before ghe proper time 
is effected for raising money for the necessitie. of the stanom, it 
will like any other transaction by which the stani proposes to 
deal with the estate beyond his own life estate bo upheld by 
the Court. These principles were laid down by the Madras High 
Court in Second Appeal No. 978 of 1895 and Second Appeal 
No. 579 of 1901. It is hardly neceseary to state that no stani can 
make a gift of any portien of the corpus of the stanom property. 
With regard to acoumulations of income or uncollected arrears 
of income or property purchased by means of accumulations, the 
same principles would apply &s in the case of the widow's estate. 


A somewhat curious question arose in an unreported case 
(S. A. No. 941 of 1901), namely, whether, when & stani died before 
the rent,for the season accrued due, a person who had purchased 
his right to the income in Court auction would bé entitled to 
the rateable proportion of the income due up to the death of 
-the stani. The Court held following English decisions with regard 
to life tenants that the income must be apportioned in such 
cases and that the purchaser must be held to be entitled to the 
proportion which would be due on such apportionment at the date 
of the stani'& death. The English decimons with regard to life 
tenants are based on special statutes passed to avoid the hardship 
arising from the previous state of the law ; but the learned Judges 
of the Madras High Oourt held that the principles of the English 
atatutes and decisions being based on general equitable principles 
should be followed in this country. So far as we are aware, stanoms 
„exist only in Marumukathayam families. There is no instance of 
gtanoms in any Nambudri family. 

? 1 LLB. 11 M. 106. 
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NOTES OF INDIAN CASES. 


. Kristnamachariar v. Mangammal—I.-L. R., 26 M. 91:— 

. + There are two questions dealt with in this case. One is from what 
= «date under Art. 179 does the limitation for an application for 
execution runs, the date of the original deoree, or where there has 
an appeal in whole or in part, the date of the appellate decree. 

On this question the language of the article is clear and notwith- 
standing differences of opinion based on refined distinctions as 
regards the propriety of this or that rule, the Full Bench haa 
rightly decided to stand by the language overruling the case of 
Muthu v. Chellappa' . The Madras Court is thus in conformity with 
the latest pronouncements of the Bombay* nnd Calcntta Courts”. 


The other question raised in the case is not free from difficulty. 
The language of S. 280 of the Civil Procedure Oode, giving 
a period of twelve years for the execution of a decree for money 
or delivery of property from the date of the decree sought to 
be enforced, or of the decree, if any, on appeal affirming the same, 
is by no mesns clear. The Limitation Act simply takes the date of 
the first decree or where there is any appeal at all, whether it relates 
to the whole subject-matter or only to a portion, the date of the 
appellate decree, no matter whether that decree affirms, varies or 
reverses the original decree. 8. 280, however, makes the appellate 
decree, where it is not the decree sought to be enforced, the starting 
Dm z point only whero it affirms the original deoree. Where only a portion 
of the subject of the suit is appealed against and the appellate Court 
affirms the original decision aa regards that portion, can it be said 
that the appellate Court affirms the original decree as regards the 
portion not the subject of appeal. Mr. Justice Bhashyam Aiyangar 
answers‘ Yes. But we are not go clear. There are no doubt diff- 
culties in placing any other interpretation, and it may be that Mr. 
Justice Bhashyam Aiyangar’s view lays down a convenient rule in 
the same way as’ we think the rule laid down under Art. 179 1s 
convenient. But in that case as the rule is convenient, so is 
the language clear. Not so with S. 280. We are unable to 





1l. LL.B, 13 M. 479. | 
9. Bes Abdul Rahiman v. Maidin Sahiba, L L. R., 22 B, 500. 
8. Gopal Ohunder v. Gosain Das, L L, H., 250, 694. 
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follow the theory of one decree elaborated by Mr. Justice Bha- 
shyam Aiyangarat page 96 of the report. We doubt whether 
on this theory it would be competent to the appellate Oourt 
which was appealed to only with reference to a portion of the 
subject-matter to entertain an application under B. 206 to correct 
an error in the decree of the original Oourt as regards the 
portion not the subject of the appeal. We are unable to feel the 
force of the argument derived from 8. 18 of the Madras Oivil 
Courts Act as to the appellate forum, for the value of the suit 


indicates the importance of the dispute and of the parties thereto: 


so as to justify a higher tribunal being fixed for the appeal. 


Eranholi Athan v. King Emperor—I. L. R., 20 M. 98:— 
We are unable to agree with this decision of the Fall Bench that 
Act V of 1898 has made any difference in the language of B. 476 
so as to render Queen Empress v. Srinivasulu Natdut inapplicable. 
We think the grounds for holding the High Oourt has power to 
interfere in revision with an order under B. 476 are as valid 
now as they were when the decision in Queen Empress v. Drini- 
vasulu Naidu! was passed. The learned Judges appear to think 
that the addition of the words “as if upon complaint made 
or recorded under S. 200,” has made all the differance. We 
confess we are unable to see it. B. 190 of the Oriminal Procedure 
Code specifies three modes in which cognizance of an offence may 
be taken by a Magistrate. B. 470 would seem to add another mode, 


because it does not fall within any of the clauses (a), (b), (c) of B. 190. > 


The Legislature therefore to correct the inconsistency haw made the 
addition to S. 476 that the Magistrate shall proceed upon that 
order in the same manner as he would upon & complaint under 
clause (a) of 8.190. Without therefore prescribing the procedure 
of the Magistrate with reference to cases taken cognizance of under 
N. 476, the Legislature applies the procedure enacted with reference 
to cases under B. 190, clause (a). The order made under B. 476 
is a judicial order, and all judicial orders, unless specially exempted 
like orders under 8. 144, are liable to revision under S. 439. We 
have reason to believe that this decision has not coc: ended itself 
to other learned Judges of the court, and we trust that it will be 
brought under review at an early date before a larger Full Bench. 


L LL. B, 21M, 124. 
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Beni Madhub Kurmi v. Kumud Kumar Biswas—lI. L. R., 80 
C.:128:—8. 250 of the Code of Criminal Procedure permits an 
award of compensation to the accused in any case in which the 
complaint ia found to be frivolous or vexatious. Can an order be 

7 gade under that section when the accusation is found to be false ? 
A complaint must necessarily be vexatious, and there is no 

n for refusing compensation in & case which is false and 
vexatious. This view is upheld by the majority of the J udges in 
-this case. 

Ram Pershad v. Jaganath Ram—I. L. R., 80 C. 184:—We 
are inclined to agree with the Calcutta High Court that a defendant 
who is exempted from the operation of a decree cannot be regarded 

' a party to the suit within the meaning of B. 244, ol. (c) of the 
Civil Procedure Code. The Madras High Court has held! that he 
should be regarded a party. But the language of the section is 
in favour of the view taken by the Calcutta Court. The section 
obviously means that the question which arises between the parties 
to the suit should be one relating to the execution, discharge or 
satisfaction of the decree by one party against the other. It 
implies the existence of an executable decree against the other, but 
if there is no decree against him, the question will not come within 
the purview of B. 244, notwithstanding the fact that both of them 
might have been parties to the suit. 


~ 


» d ded 
ft SUMMARY OF RECENT CASES. 


Bailey v. Thurston & Oo., Limited [1908], 1 K. B. 187. 


Bankruptoy—Coniract of employment prior to bankruptoy—Breach 
— Bight of suit—Trustes’s right to intervene. 


Where the breach of a contract of employment accruing to 
& bankrupt is complete at the date of the bankruptcy and sounds 
in & money claim, the right of action will pass to the trustee 
and he will be the proper person to gue. 


Where a contract for personal service is $n fiers and is still 
unperformed, a trustee of the bankrupt has no right to enforve. 


l. Ramarwams Sastrulu v. Kamesworamme, I. L, B., 28 M. 361. | 
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Beckham v. Drake, 2 H. L. O. 579 followed. 


Where suoh a contraot is broken after the benkruptoy, the 
bankrupt hae the right to sue for such breach though his trustee may . 
have the right to intervene in the action and will have the right to 
the proceeds of the action where the bankrupt is undischarged. # 


¢ 


J 





In re Lake—Ex parte Cavendish [1908], 1 K. B. 151. 
Mortgage of polictes— Hguitable $ntereats— Prsorsty— Notsce. 


Where there are two equitable incumbrancers over the same 
property, he who is the firat to give notice obtains priority. 


The dootrine of priority by notice does not depend on laches. 


Where, therefore, a solicitor who was entrusted by a client 
with money for the purpose of investment misappropriated. the 
same and executed a mortgage of his life policies but did not 
inform the client of the same, and subsequently the solicitor made 
& second mortgage of the same policies to a clerk in his office as 
trustee for other clients whom he had also defrauded, and the olerk 
gave notice to the insurance office :— 


Held, that the second mortgagee was entitled to priority 
notwithstanding the first mortgagee may be guilty of no laches 
in not giving notice. = 


Olarke v. Army and Navy Oo-Operative Society, Limited, uii 


[19008], 1 K. B. 155. 
E 


Sale of articlk—Package—Dangerous goods—Duty of vendor? — 
Condition annezed to sale— Warranty — Effect of rule that war- 
ranty cannot be given except by certain persons. 


Where the defendants sell to the plaintiff a tin containing 
disinfectant powder from a consignment of tins of which there was 
reason to suppose that they might cause danger to a person 
opening it, and the defendants had knowledge of the fact, there is 
a duty on the part of the defendants as vendors to take reasonable 
' oare to prevent injury to the purchasers by warning them of possible 
danger, in opening the tins of which presumably they would be 
ignorant. 
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Independently of any warranty & relation arises out of the 
contract of sale between the vendor and purchaser which imposes 
on the former the duty if there is some dangerous quality in 
the goods sold of which he knows, but of which the purchaser 
cannot be expected ‘to be aware, of taking reasonable precantions 

the way of warning the purchaser that special care will be 
reduisite. 

Where under the rules of a company it is provided that ‘ no 
warranties are given with the goods sold except on the written 
authority of the managing directors or the assistant manager,” the 
rule only prevents the introduction into the contract of sale of any 
warranty not implied in the sale itself. It does not exclude from 
the contract of sale any condition implied from the factum of sale 
and does not take out of that contract that element which is by law 
made an essential part of it. 


Trustee of Mellor v. Maas [1908], 1 K. B. 227. 
Pracisce— Deoiston of first Court—Interference by Appellate Court. 


Where a Judge of first instance has heard the witnesses give 
ther evidence and is fully alive to the bearing of the law upon 
the facts, an appellate Court would be loath to interfere with his 
decision upon the facts. 





ie oN ` Jones v. Lavington [1908], 1 K. B, 253. 


Landlord and tenant—Lease—Implied covenant for quiet enjoyment 
— Let" and “ Demise’— Acts of superior landlord. 


An implied covenant for quiet enjoyment by the lessee will 
be limited to the acta of the lessor or those claiming under him. 


A covenant in law is not implied from the mere relation of 
landlord and tenant but only from certain words used in creating 
the lease. The word “let” is not equivalent to ** demise.” 


Whether or not any contract is to be implied out of the 
use of the word “let,” there certainly is not to be implied out 
of it a contract against the acta of persons not claimipg under 
the lessor. ` 
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Baynes & Co. v. Lloyd & Co. (1895), 2 Q. B. 610 followed. 


Where, therefore, there was a leasehold of certain premises 
subject to certain restrictive covenants, and the lessee by ‘an 
agreement under seal operating as an immediate demise agreed 
to “let” to the plaintiff the same for a certain term, and th 
plaintiff on being restrained from carrying on certain business¢by 
an injunction obtained by the superior landlord sued his lessor 
for damages for breach of implied oovenant for quiet enjoyment :— 


Held that the plaintiff was not entitled to recover. 





Halbronn v. International Horse Agency and Exohange, 
Limited [1908], 1 K. B. 270. 


Aucitoneer— Advertising property for sale—Description correct— 
Damages recovered as for slander of tstle— Bight of indemnity. 


Where an auctioneer who was instructed by a person to adver- 
tise for sale a horse under a certain description was sued by 
another person who was owner of another horse answering to the 
same description for damages for slander of title and judgment 
was recovered against the auctioneer, and there was no mistake or 
incorreotnees in the description of the horse as given by the first 
person, the auctioneer would not be entitled to any damages from 
the latter as for mdemnity as the damages recovered against the 
auctioneer was not due to any wrongful act on the part of the first 
person. ai 


| Prigione v. Tagliaferro, 10 Moo. P. O. 175, distinguished. 





Howden v. Yorkshire Miners’ Association [1908], 1 K. B. 808. 


Company—Shareholders—Misapplication of funds—Righi of suit 
—Trads union—Righis of member—Altering of regulations— 
Member claiming benefite—— Trustee. 


A court will allow a single shareholder of a joint stock com- 
pany to sue in his own individual right and not simply for himself 
and all other shareholders to prevent an application of the funds 
of the company to & purpose which is entirely beyond the powers 
of the corporation. l 


1 
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A member of a trude union registered under the Trade Union 
Act, 1871, may independently of the trustees suo in his own 
individual right to restrain an application of the funds of the 
association otherwise than in accordance with the rules of the 
union. He is not claiming directly any benefit provided for mem- 
béra of the association. 


It is no answer to Buch action to say that there is power in the 
articles to alter the rules provided the rules have not been altered. 


The altering of the regulations must be by a general rule. 


A trustee with no liability for a breach of trust is an anomaly 
which can have no legal existence. 





Blore r. Giulini [1908], 1 K. B. 356. 


Landlord and tenant —Forfetture clause —Hleclion by landlord - 
Eight to sus for breaches of covenant, 


Where & landlord exercises his option of determining a 
tenancy under a forfeiture clause, he is not disentitled to sue the 
tenant for damages for breach of covenant if any. 





Greenock Steamship Company v. Maritime Insurance 
Ic . Company [1908], 1 K B. 867. 


Marine lusurance—Voyage polscy— Warranty of seaworthiness — 
Pulfilment by stages. 


In the case of a voyage policy there is an implied warranty on 
the part of the shipowner in favor of the underwriter, that the 
vessel is seaworthy for that voyage. This warranty may be 
stated as an undertaking that the vessel shall be sufficiently coaled 
for the whole of her voyage ; otherwise there is a breach of the 
warranty: 


The shipowner sufficiently fulfils this warranty where he 


fulfils it by stages instead of onoe for all at the beginning of the 
risk. x 
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Western Assurance Oompany of Toronto v. Poole [1903], 
1 K. B. 876. 


Marine Ineurance—Conetructive total loss—Damage to ship— 
Notice of abandonment—Hffect of notice—Rlectton—Partsal 
loss—Contract of re-insurance, nature of. L 


A constructive total loss in insurance law is that which tos 
the insured to olaim the whole amount of the insurance on giving 
notice of abaudonment. To constitute such loss there must be 
two things: (1). Damage to the vessel which makes her not worth 
repairing, and (2). Notice of abandonment. 


The notice of abandonment is a necessary preliminary to a 
claim for a constructive total lose. 


The notice of abandonment is an offer made by the shipowner 
to the underwriter to vest the property in the ship in the under- 
writer, so that he may deal with it as his own. 


Where the shipowner does not give notice of abandonment he 
electa to keep the ship as his own and he can only claim for a 


partial loss. 


The contract which a reinsurer enters into when he under- 
writes a policy, consists of & promise on the part of the reinsurer 
to indemnify the reassured against any liability that he may come 
under to the shipowner in respect of the risk reinsared and “ to. 
pey as may be paid thereon." - 


The reinsurer when called upon to perform his promise i8 
entitled to require the reassured to shew :—first, that aloss of the 
kind reinsured has in fact happened, and secondly, that the ress- 
sured haa taken all proper and businesslike steps to have the 
amount of it fairly and carefully ascertained. 


The reinsurer is not entitled to any notice of abandonment as 
he ig not entitled to have the ship or to deal with it in any way, 
though he is entitled to require that the original underwiiter 
should realise it in such a way as to reduce the loss as much a8 
may ke reasonably possible. 
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Rex v Lynch [1908], 1 K. B. 444. 


Lreason—Hepairsatton in time of war—Effect of declaration of 
“war—Naturalizatsan Act, 1870 (88 & 84 Vict. C. 14) 5. 6. 


Naturalization in a foreign state at peace with England is 
a, but in & state at war is illegal and will be an act of treason. 


B. 8 of the Naturalization Act, 1870, does not empower a 
British subject to become |,aturalized in a country at war with 
it during the time of such 


A declaration of war })revouts British subjects from making 
arrangements with " enemies, when such arrangements 
would constitute crimes t the law of the country to which 

` they owe allegiance. T 


Kirkwood v. Carroll [1903], 1 K. B. 581. 


Bills of Bachange Act, 1882 (45 & 40 Vict. C. 601) — Promtasory note 
— Payment in $nstalments— Proviso as to giving of time. 


A document containing u promise to pay & certain sum of 
money to the creditor or his order may be a promissory note within 
the Bills of Exchange Act, notwithstanding that there may be a 
pss of the part of the debtor to pay the money in certain 
instalments, and notwithstanding it may contain a stipulation that 
the rights of the holder to proceed against any other party are not 

to be prejudiced by certain events. 


a 


Bà 


The Tergeste [1903], P. 26. 


Poasessory lien —Maritimo en — Wages of crew and master—S hsp- 
wright’s rights. | M 
The posseesory lien of a shipwright ioe hs EN man) 
begins when the ship is put into dry dock. It is subject to mari- 
time liens attaching prior to the ship being taken into the ship- 
wright’s yard, but takes precedence of all maritime liens for claims 
8 
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which accrue after the date when the possessory lien begins. The 


possessory hen exists for the work done although the whole work 
contracted is not completed. 


Lhe wages of the master and the disbursements made by the 
master in respect of the wages of the crew, the expenses incur 
by the crew in finding their own provisions and the pee 
the voyage home of the crew are maritime liens, 


It is the duty of the material man not to contend with the 
Admiralty Marshal. He must surrender the ship-to the officer of 
the court, and let the officer, under the order of the court, remove 
and sell her. But the court in return undertakes that the material 
man shall be protected and that he shall be putin exactly the same 
position as if he had not surrendered the ship to the Marshal. 


Chr Ó—— ——ÁÀ—A 


The Tagus [1903], P. 44. 


Foreign ship—Wages and disbursements—Foreign master and 
crew—Mortgage—. Leo fori— Merchant Shipping Act, 1894 (57 
& 58 Vict. C. 60) S. 167. 


The claim of a foreign master of a foreign ship in an English 
port is governed by the lex ford. 





The foreign master will have a maritime lien under S. 164 
of the Merchant Shipping Act, 1894 (57 and 58 Vict. C. 60). for his , 
wages up to the date of the issue of the writ and for disbursements 
made by him in priority to a mortgagee. 


He will also be entitled to his wages as a seaman whilst 
acting as supercargo (and before he became entitled to act and did 
actas master) and the disbursements he had then made by way 
of advances to the crew on account of their wages. 


The man who has 
the shoes of the privi 
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| 
JOTTINGS AND CUTTINGS. 
| 


l "The Late Xr. Justice Mahmoot :—1t isl with great regret that 
we have to notice the death of Mr. Syed Mahmood, who was for 
A years the Judge of the High Court of Allahabad. Fore- 
mosv¥ among the Mahomedan lawyers of India, he made a name for 
himself as one of the most distinguished judges that has sat in 
the High Courts in this country. His judgments were conspicuous 
for erudition, thorough grasp of the principles of jurisprudence, 
close and subtle reasoning and lucidity of style. A bold and fear- 
less Judge, he never hesitated to express his dissent from his 
colleagues when he could not agree with them. His retirement 
from the Bench was a loss to the High Court at Allahabad, and in 
the degenoracy which has now overtaken most judicial tribunals 
in this country, his name will long be renembered with feelings 
of admiration and respect. | 





x^k | 

The Young Barrister in his Office :—It Ls aspirant is anxious 
to spare himself and is afraid of impairiug his constitution by 
hard work, if he is too dignified to rendet himself valuable by 
interviewing witnesses or hunting up evidence, if he regards his 
time and effort too precious to expend until the occasion arrives 
when men Will pay him handsomely for his labors, it may safely 
be predicted that such an apprentice willl never be a master 
workman. To the law clerk the question should constantly 
recur, “ How can I make myself useful! to my superiors by 
intelligent service ?" If he is set to copy one page, let him be 
ready to copy two; if heis sent to ues one witness, let him 
discover another also; if he is asked to be at his desk a half hour 
earlier than usual, let him be on hand three-quarters of an hour 
before the accustomed time. Meanwhile, he is to remember that 
he does not constitute the firm. Our graduates from professional 
schools who can talk glibly of ** quasi-contracts,” “ legal entities" 
and “anomalous indorsers" are prone to imagine that the law they 
have learned from their instructors is sounder, fresher and essen- ` 
tially better law than that which is actually applied in the Courts 
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and offices of their own country. If the senior member of the firm 
has a theory upon which he proposes to conduct.his case, it will be 
politic as well as ‘courteous to assist him in its establishment, 
rather than attempt the hopeless task of convincing him his thtory 
is wrong ‘and that one which was a favorite with Prof. P. is 
preferable. 


The assistance vender 'ed by a law clerk is principally i in finding 
authorities. Some men naturally are legal ferreis, with a sensitive 
' f nose for cases.’ Others, nob so gifted, may Borde skill in this 
important department of their work by familiarizing themselves 
thoroughly with the digests and indexes of text-books and reports. 
There are some (and nota great many) well-defined heads under 
which the law is arranged, and the young man who is serving his 
term in an office cannot better employ his otherwise unoccupied 
moments than in scanning the main topics of the law and learning 
them and their principal sub-divisions. The faculty he should seek- 
to acquire is rapid and accurate examinations of cases. Often the 
mere glance ofa trained: lawyer at, the, facts given in a reported 
decision, or ata paragr aph i in a text-book, will reveal to him the 
relevancy or irrelevancy to the point he is investigating. The 
beginner. must be more deliberate. By careful. examination he 
may, in time, become capable of quick and thorough scrutiny ; but 
he will never ,be an accurate examiner if his researches are rapid 
and superficial fr 'om the beginning. After he has collected his 
authorities he will make himself certain that they are in point, 
since nothing is more disappointing to a lawyer, hastening to 
prepare his brief or construct his argument, than to find the cases 
furnished him are broken reeds ; ; or, instead of staves which 
support, are spears which pierce him to his own ruin. 


It is, however, rather to the young man who is starting in 
practice for bimself that this article is addressed ; to the young 
man who regards ithe profession of law not as a makeshift, a 
convenient means for gaining a livelihood, but as a noble: ealling, 
in which the finest qualities of mind and heart have free play.. To 
such, à word: of warning may not be inopportune. Four enemies 
lie in wait for every man who enters upon the practice of law ; 
discouragement, listlessness, conceit’ and dishonesty. If you do 
not encounter a period of profound depression, when ‘the rounds 
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of the ladder seem far apart and the top exceedingly remote,tyour 
experience will be more than exceptional—it will be unique. Yet 
for your encouragement be it said that Webster’s receipts from 
hts luw business were so insignificant, for some time after coming 
to the bar, that he doubted whether he could make his living 

t law, and almost resolved to abandon it; and Rufus Choate 
siously considered, during the first few years of his professional 
life, whether he should not give over the attempt to practise law, 
and seek to earn his living by other means. It is said that 
ex-President Benjamin Harrison, when a young lawyer, would 
frequently say to his landlord, when he paid his monthly house 
rent of ten dollars, that he did not know where he was to obtain 
the next month’s instalment. 


The young barrister, in the days of waiting for business, will 
be tempted to indulge in mere idle expéctation—a listlessness 
which is the more seductive because it excuses itself with the 
reflection that ‘this is a part of a young lawyer’s work, and that 
“they also serve who only stand and wait.” Nothing is more 
misleading. The busiest man at the bar should be the man who 
has just been admitted to it. He knows the least; he has need of 
the greatest application. Idleness at this point of his career may 
mean lifelong indolence. What his labors should consist’ of we 
shall presently show. 


If he escapes this siren, another awaits him who whispers 
flattering words until he believes himself thoroughly equipped for 
every species of legal controversy without further study, especially 
for cases involving constitutional law and the law of nations. 
Finally, when his clients have discovered him, a temptation besets 
him, whose influence has done more than all else to bring disrepute 
upon the profession; the temptation to use the necessities of a 
client for the pecuniary advantage of the attorney. The young 
lawyer who extorts from a stranger whom he expects never to see 
again one farthing more than the fees recognized as proper to 
charge a regular client; he who tampers with both sides of a case 
and seeks to profit secretly by a private understanding with the 
adversary; is guilty of conduct which is dishonest, contemptible 
and grossly unprofessional, i 
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The library of the young practitioner is his kit of tools. 
What it shall contain will depend largely upon his financial re- 
sources. He will need the latest annotated edition of the State 
Statutes and ‘the best digest of his State Reports. To these, fn 
most instances, must be added the full Reports of his State, and 
text-books on pleadirig and practice in the jurisdiction where he Z 
located, and standard texts on contracts, torts, corporations afd 
mortgages. His earliest practice will probably consist of collec- 
tions, foreclosure of mortgages, damagre suits and. some corporation 
business. llence, in selecting his text-book library, he should 
bear in mind the subjects on which his opinion will first be asked 
. or to which his professional skill will be first directed. 


Few things will serve to impress business men more favorably 
than strict business habits in the young lawyer. Foremost among 
these is promptness im the dispatch of business. Attorneys fre- 
quently allow their unanswered correspondence to accumulate until 
they are appalled by its magnitude. They pvroteed upon the 
theory that if they delay answering a letter for a week, the 
chances are that it will not need answering. Every one feels a 
real pleasure in receiving an immediate response to his business 
letters, and our lawyer will save himself manya heart-ache and 
infinite discomfort by replying to every letter the day ib comes to 
hand, if this is possible, or at the earliest moment when he can 
send a full and intelligent response, The same promptness in the 
transaction of business of every character, in bringing cases to | 
trial, making and remitting collections and drawing instruments, 
will establish a reputation which will be a source of honest pridé 
and substantial profit to him as long as he is at the bar. 


The tendency of most beginners is to run to some older prac- 
titioner whenever a question comes before them which is at all 
unfamiliar, Such a habit will ultimately unfit any man for the 
conduct of business. He will undermine his self-confidence and his 
self-respect, and will forever be a parasite. A lawyer holds him- 
self out to the world as one who assumes great responsibilities. 
He stultifies himself-and subjects his professional friends to an 
unjust tax by thus unloading on another the burden he himself 


should bear. 
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At the very commencement of his career the young barrister 
should resolve not to be mastered by his preference for parti- 
cularly agreeable tasks. Every lawyer develops a natural repug- 
nance to certain matters -of business, either because of their 
difficulties, their dry details, or their comparatively slight import- 
aNco. If he has undertaken to act respecting them, he should not 
allow this dislike to postpone their consideration one moment. He 
will be apt to turn with delight to a favorite case or some more 
congenial legal employment, leaving the undesirable matter to 
shift for itself. The longer the latter is delayed, the more it 
retaliates upon the delinquent practitioner, disturbing his peace of 
mind. ` The only safe rule is to do the next task which ought to be 
done, and to beat «own his antipathies. 


The lawyer in his office should always have one pupil— 
namely, himself. He must set apart a regular time for study, and 
hold unflinchingly to his scheme, so far as business will permit. He 
should plan his reading, and never be without some book which 
shall open to his mind some new fields of the law. If he is specialis- 
ing, he will have no difficulty in selecting subjects for study. If 
he desires to engage in general practice, in addition to making 
himself proficient in the branches in which he will soonest have 
need, he should read works on other departments of the law which 
he may hereafter have occasion to employ; e. g., partnership, 
suretyship, equity or wills. In all his study he should early acquire 
the habit of annotating his text-books with the fresh cases which 
he reads iu the reports of his own State and of other Jurisdictions, 
always making sure the citations are correct and closely applicable 
to the paragraph on the margin of which the note is entered. He 
will read the late volumes of his own State Reports and fill his 
mind with the principles therein announced, carefully discrimina- 
ting between dicta and decisions of the court. He will examine 
himself on each case, after reading it, by slightly changing the facts 
and reasoning out the result in the light of such alteration. He 
will make every case he reads a lodestone to draw to itself all other 
principles of law nearly allied to those contained in this peculiar 
decision, and marshal and review his stores of knowledge on the 


special phase of the law therein discussed. —(The Law Students’ 
Helper.) 
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SUIT AGAINST DEFENDANTS WHO ARE 


FOREIGN SUBJECTS 


| In Annamalai Chett y v. Murugesa Chetty! the Privy Council have 
decided that the subject of a native state resident out of British India 
is amenable to the jurisdiction of a British Indian Court if the cause 
of action arose within its juvisdiction. It does not appear whether 
the decision would be the same if the defendant was the subject 
of an independent state and not of a protected native state. It is 
to be regretted that Lord Lindley has not set out the grounds of 
his opinion that the decision in Girdhar v Kassigar® is correct. — 
Their Lordships have left undetermined the question which arose 
in the case, and which was the subject of decision in Kessowji v. 
Khimj? viz, whether a British Indian Court has jurisdiction over a 
non-resident foreigner carrying on trade within the jurisdiction by 
anagent. We propose to discuss it in the following pages and also 
to make certain observations upon the connected question of juris- 
diction over a non-resident foreigner where the cause of action arose 
within the jurisdiction, though having regard to the pronouncement 
of the Judicial Committee the latter is beyond the pale of contro- 
versy for the Courts in British India. 


The question is whether S. 17, Civil Procedure Code, gives 
jurisdiction over a non-resident foreigner if he carries on trade 
within the jurisdiction by an agent. S. 17, Civil Proceduro Code, 
begins with the proviso that “subject to the limitations aforesaid” 
the rules enunciated in the section shall apply. For the limitations 
aforesaid, we are thrown back on S. 16. They are “ the pecuniary 
or other limitations prescribed by any law.” We are then to read 
5S. 17 as if it enacted the words “subject to the pecuniary or other 
limitations prescribed by any law.” The question naturally arises 
whether “ the limitations prescribed by any law” includes a limita- 
tion prescribed by Private International Law. 


e 
1. 18 M. L. J. R., 287. 2. i.L.R,17 B. 662, 9, I. L. I, 12 B, 507. 
e 
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The rules of Private International Law which are recogmsed 
and given effect toina country, are part of the Municipal and 
positive law of that country and derive their sanction from its 
sovereign authority’. Wherever a country recognises and gives 
offect to, whether it be for the sake of convenience or comity, 
certain rules of Private International Law as governing FA 
and obligations which have to be enforced in its Courts, Such 
rules are administered ás part of the Municipal Law of that 
country, whether they are enacted in Acts of the Legislature or 
are administered by the Courts as part of the common law of the 
country?. Now apart from express statutory modifications, the 
rules of Private Intemational Law which govern Indian Courts are 
the same as those which have obtained recognition in English 
Courts. And tho rules of Private International Law are adminis- 
tered by the Indian Courts. as part of the common law oxcept 
where there are special statutory provisions. Of course some of 
the recent rules in England with respect to service out of the 
jurisdiction under the statutory orders and rules passed under the 
Judicature Act which go beyond the rules of Private International 
Law do not apply to India’. 


It is thoretore clear that the express subjection to ‘other 
limitations prescribed by any law’ in S. 17 of the rules of venuc 
contained in that section, makes it necessary to interpret those rules 
in conformity with the principles of International Law. So read, it 
follows that in the case of a nou-resident foreigner in respect of a 
personal action, “ carrying on business” by servants, agents or part- 
ners S. 17 does not give the British Indian Courts jurisdiction over 
such foreigner. (Order XLVIII-A of R. S. C. is s spocial legislation 
and cannot affect the question in India), 








l. See Inve Queensland Mercantile and Agency Co., ctc. (1892), 1 Ch. 219 at 
p. 226, per Lindley, L. J. 


2. Westlake, pp. 4,7. Dicey, pp. 18 to 2U. 


n Sce especially Nalla Karuppa Settiur v. Mahomed. Iburam Saheb T. L. R., 20 


M. 112, pp. 115, 117 ; Gurdyal Singh v. Rzja of Faridkot I. L. R., 22C. 222 ; 
S. C. L. R. 21 I. A. M. 


8. Nallatambi Mudaliar v. Ponusami Pillai, I, L. R., 2 M. 400, at pp. 403 and 
404, — Fi irarama v. Annasami I. L.R. 6M. 359. 


4. L L., R., 20 M. 112, at pp. 115 and 116. 


~ 


Dine 


Russell v. Cambejurt, 23 Q.D. D., 520 ab p. 028, per citis L.4 
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: Even apart from tho clause, ‘subject to other limitations pre- 
scribed by any law’, the result would be the same, since accord- 
ing to established canons of interpretation, S. 17 of the Code 
of'Civil Procedure has to be read so as not to contravene the 
rules of Private International Law'. This rule of interpretation 
Ng control the general expression ‘carrying on business (so as 
to Confine it to persons amenable to the jurisdiction) unless the 
legislature has expressed an opposite intention with irresistable 
clearness.: Ihe effect ot this contention, if well founded, is to 
confer upon British Indian Courts no jurisdiction under S. 17 in 
respect of non-resident foreigners merely because they carry on 
business through an agent in British territory. The jurisdiction of 
British Indian Courts over foreigners 1s, unless expressly enlargod 
by the legislature, purely territorial’. Even as regards its own 
subjects, the jurisdiction of a state is primarily territorial. The law 
was laid down very clearly by the Privy Council in the Indian 
case of Sirdar Gurdyal Singh v. Raja of Faridkot3, as follows :— 
‘Under these circumstances, there was, tn‘their Lordship’s opinion, 
nothing to take this case out of the general rule, that the 
plaintiff must sue in the Court to which the defendant is subject at 
the time of suit (“ Actor sequitur forum ret”); which is rightly 
stated by Sir Robert Phillimore (International Law, Vol. IV, 8. 
191) to lie at the.root of all international, and of most domestic, 
jurisprudence on this matter. -All jurisdiction is properly territorial, 
and “extra territorium jus dicenti impune non paretur*", Juris- 
diction to be rightly exercised must be founded either upon the 
person being within the territory or upon the thing being within 
the territory ; jurisdiction over a foreigner when the action is 
personal depends upon his presence within the jurisdiction at the 
time of tho action. See Rules 45 and 46 of Dicey? as to the juris- 
diction of the English High Court. The exceptions to this in 
England are-all under the Rules of the Supreme Court passed 
under the Judicature Act and having the force of an Act of Parlia- 
ment. Apart from such statutory exceptions, both in England 








Maxwell, pp. 200 et seq.—Hardeastle, pp. 429 eb sey. 

Maxwell, p. 194. 

(1894) A. C. 670: S. C. L L. R., 22 C. 222: 8. C, L. R., 21, I. A. 171, 
Story, S. 539 and S. 18. 

Dicey, p. 238 and p. 237, 
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and in India, it is the presence of the foreign defendant that gives 
jurisdiction, especially in a personal action. The Privy Council in 
the Faridkot case! laid down that no exception could be made in 
favour of the exercise of jurisdiction against a defendant not other- 
wise subject to it, by the Courts of the country in which the cause 
of action arose, or in cases of contract, by the Courts of the rf: 
solutionis, and this in effect overruled certain dicta of the English 
and Indian Courts. They further laid down that in those cases as 
well as all others where the action was in personam, the Courts of the 
country in which the defendant resided should have power, and 
ought to be resorted to, to do justice. In S. 891 of his fourth 
Volume which was approved by the Privy Council in the above case, 
Phillimore states? ;—“ that the English Law allows in personal 
actions no exception from this rule: wherever the defendant is, 
there the plaintiff may sue him." “ At Common Law,” says Mr. 
Westlake, “it was necessary that the writ by which the action was 
commenced should be served on the defendant personally and 
within the realm." 

It is proposed to refer to a few cases which bear upon this 
question of interpretation of S. 17 and support the position that 
‘carrying on business’ without residence, is not enough. In 
Ex parte Plain’, the question arose as to the jurisdiction of the 
English Court of bankruptcy to adjudicate a foreigner as bankrupt 
who was resident abroad but who was a member.of an English 
firm carrying on trade in England. The words used in the Act 
were general enough and covered any and every debtor. The Court 
held that the statute ought to be construed so as not to apply 
to a non-resident foreigner. James, L. J., said : “It appears to 
me that the whole question is governed by the broad, general, 
universal principle that English legislation, unless the contrary is 
expressly enacted, or so plainly implied as to make it the duty 
of an English Court to give effect to an English statute, is appli- 
cable only to English subjects or to foreigners who by coming into 
this country, whether for a long or a short time, have made 
themselves during that time subject to English jurisdiction*.” 





l. (1894) A.C. at p. 684. 

2. IV Phillimore, p: 724. See also H. v. Jameson (1896) 2 Q. B. 426 and 430, 
Westlake, p. 212. 

3. IL. R, 12 Ch. D. 522. 

å. id, P: 526. 
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Brett, Li. J. was even more emphatic: “ Itis said that the caso 
is literally within the words of the statute, and so, no doubt, 
it is. But does it follow that, because a case is literally within 
the words of a statute of any country, therefore it is within the 
jurisdiction of the Courts of that country? Certainly not. The 
gerning principle is that all legislation is prima fucie territorial, 
that is to.say, the legislation of any country binds its own 
subjects and the subjects of other countries who for the time 
bring themselves within the allegiance of the legislating power'.” 
In Im ve Pearson? where the same qaestion arose upon the ex pres- 
sion ‘a debtor’ ina later Bankruptcy Act, the Court of Appeal 
followed Ex parte Blain! and applying the rule of interpretation of 
nob infringing International Law, held that the expression ‘a debtor’ 
should be construed to be a debtor who is subject to the law of 
England, as any other construction would involve the assumtion of 
jurisdiction in a manner contrary to the comity of nations. The 
same rule of interpretation has been laid down by the House of 
Lords in Cook y. Charles Vogeler Cot. In that case, Lord Halsbury 
approved of the principles laid down in Ha parte Blain! and 
agreed with Fry, L. J., in Le parte Pearson? that such decision 
was upon general principles applicable to the construction of all 
statutes. There too, the foreign debtor had been carrying on 
business jn England through agents. A case more analogous to 
the present arose in Russell v. Cambefort, where a foreign partner- 
ship, the members of which.were foreigners resident out of the 
jurisdietion but were carrying on business in England, was sought 
to be served under Order IX, Rule 6, R. S. ©., as it then stood. 
The firm consisted of 8 persons, all of them French subjects residing 
in France. In holding that the service was not good, Cotton, 
L.J., said: “No doubt the rule im question is made under the 
authority of an Act of Parliament; but although an Act of 
Parliament can give jurisdiction to the Court against British 
subjects, as to foreigners, Parliament has not and does not 
assume to have jurisdiction against those who are residing abroad 
and have not submitted to the jurisdiction of the English Courts. 
Therefore, in construing the rule, we must have regard to what 





1. 12 Ch. D. p. 528. See also at p. 581, per Cotton, L, J. 4. (1901), A. C. 102. 
2. (1892) 2 Q. B. 263. 5. 23 Q. BD. 526. 
3. See ab p. 266 per Lord Esher, M. R, 
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tho Parliament lias the power to do, and, in my opinion, we should 
be wrong in construing it as giving jurisdiction against those 
who are in no way subject to the English Parliament'.” Cotton, 
L. J.,also overruled the contention that the partnership should 
be considered to havo submitted itself to English jurisdiction by 
having residence in the country for earrying on business, e di 
guishing the case of an incorporated Company having. its office. 
Fry, and Lopes, L. JJ., also took the same view. Though Rule 
6 of Order IX under which the decision was given in Russell 
v. Cambefort! has been subsequently altered by Order XLVIII-A, 
tho principles of the, decision have always boen regarded as of 
high authority. In the case of St. Gobain Co. v. Hoyermann’s 
Agency? with reference to Rule 11 of Order XLVIII-A, the Courb of 
Appeal followed the principles enunciated in Russell v. Cambefort) 
and came to the conclusion that the defendant, a non-resident 
foreigner, though he was carrying on business in England, could 
not be served with a writ in an action for breach of contract. The 
language of the Master of the Rolls is of great importance being 
exactly applicable to the present question. Referring to the words 
in Order XLVIII-A, Rule 11, “any person carrying on business 
within the jurisdiction", he said :—“ The words ‘any person, are, 
of course, large enough to include a foreigner, and a foreigner, who 
is resident abroad, and to include one, who has never been in 
England in his life, and has never had what has been called the 
protection of the English Law, and merely carries on business by 
his agents. But the question is, ought the Courts to give an inter- 
pretation to the words which would include such a person? If the 
rule had contained words expressly in terms including a foreign 
resident abroad, then an English Court would be bound to obey 
the directions of its own legislature, but when the words used are 
capable of one or the other construction, then the Court ought to 
adopt the construction which will prevent an infringement on the 
principles of international law by extending the jurisdiction of the 
English Courts against foreigners residing abroad, who have in no 
way submitted to that jurisdiction. That rule was laid down by the 
Court of Appeal in Russell v. Cambefort.” In Macleod v. Attorney- 
General for New South Wales*, the Privy Council held that the 
generad words ‘ whosoever being married, marries another where- 





Maid Op MN OIM ae eee 
1, 23 Q. B. D.628. 2, (1893)2 Q.B.96. 3. Ibid, 102. 4. (1891) A. C. 456, 
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soever' in the Colonial Act, must be confined to those actually 


within tho jurisdiction of the legislature so as not to contrayene 
International Law. 


Again in MacIver v. Burns! where a domiciled Scotchman, 
wsident in Scotland who carried on business in Liverpool in the 
ac of G. and J, Burns, was sought to be served under Rule 11 
of Order XLVIII-A in an action relating to a partnership between 
the plaintiffs and the defendant, the Court of Appeal held that all 
that Order XLVIII-A permitted? was to sue, and get julgmont 
against a partnership as such, but that did not apply to a single 
individual, and that Rule 11 was only for suing a person who 
trades under an assumed name in actious arising out of that 
business. 


Reference may also be made to soino of the cases on the 
question of interpretation ‘which are noted? below. 


It is clear that according to the principles of Private Inter- 
‘national Law and according to the principles of jurisdiction obtain- 
ing in England and India over foreigners, the fact that a non- 
resident foreigner carries .on business within the jurisdiction 
throu oh an agent and has a place of business is no ground for the 
English Courts or the Indian Courts assuming jurisdiction over 
such non-resident foreigner apart from special statutory éxceptions 
as Order XLVITI-A, This was held both in Russell v. Cambefort! 
and in'St. Gobain’s case’ and was also laid down by the Madras 
“High Court in Nalla Karupan Chettiar v. Mahomed Iburam 
Sahib®, where the Court refused to extend the principles of 
Jurisdiction, That was a stronger case inasmuch as the business 
‘was carried on through a partner. The case no doubt arose with 
reforence to the: Jurisdiction of a foreign Court whose judgment 





' *J. (1895) 2 Ch. 630. 
2, See at p. 637, per Rigby, D. J: 


3. Blowam v. Favre, 8 P. D. 101, Niboyet v. .N., 4 P. D. 20, 3 L. R., 8 Ez. 861, In 
ve Henry Adam, 1 Moo. P. C. (N. S.) 471 and 474, Berkeley v. Dou 10 A. C. 45, 


4. - 28. Q. B. D. 526 at p. 028; per Cotton, L. J. 
5. (1803) 2.Q. B. 96 at p. 102, per Lord Esher, M. Tt, 
. 6, ILL. R., 20 M. 192. hu 
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was sought to be enforced in British India, The Court had not to 
consider its own jurisdiction over a non-resident foreigner. But it 
is submitted that apart from statutes or rules having the force of 
statutes, the principles of jurisdiction are the same. For the rule 
that the plaintiff must sue in the Court to which the defendant is 
subject at the time of suit, is as stated by Sir Robert Phillinyfre 
and by the Privy Council in the Faridkot case’, a rule which lies at 
the root not only of allinternational but also of most domestic juris- 
prudence on the matter. The Madras High Court considered all 
the authorities, especially the decision of the Privy Council in the 
Faridkot caso and decided that by carrying-on business through 
his partners, the defendant cannot be regarded as constru-tively 
resident or as having impliedly bound himself to submit to tho 
jurisdiction of the Courts under the protection of which his 
business was being carried on. They also held that possession by 
defendant of immoveable property did not givo jurisdiction. 


In Kessowji Damodar v. Khimji, My. Justice Scott of the 
Bombay High Court held with reference to the clause 12 of the 
Letters Patent which is similar to S. 17 of the Civil Procedure 
Code that every statute is to be interpreted and applied so far as 
its language admits so as not bo be inconsistent with the comity of 
nations or with the established rules of International Law; and 
that a person, not a British subject, resident out of the jurisdiction 
but carrying on a branch business in Bombay through an agent is 
not liable to be sued in the High Court of Bombay. ° 


The decision was given under clause 12 of the Letters Patent 
(1865) which is the same for the Madras and the Calcutta High 
Courts as well and which has the force of an Act of Parliament, 
having been issued under the High Courts Act, 24 and 25 Vict., 
Cap. 106 and thus differs from 8. 17 which is only the enactment of 
a subordinate and limited legislature, as explained later. Clause 12 
provides that the High Court “shall be empowered to receive, try 
and determine suits of every description if in the case of suits for 
land or other immoveable property, such land or property shall be 
situate or in all other cases if the cause of action shall have 
arisen either wholly or in case tho leave of the Court shall have 


—_——— 
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been first obtained in part, within the local limits of the ordinary 
original jurisdiction of the said High Court or if the defendant at 
the time of the commencement of the suit shall dwell or carry on 
business or personally work for gain within such limits.” It will 
be seen that the last clause corresponds to clause (c) of 8.17 of 
th& Code of Civil Procedure. On an elaborate review of the 
authorities, he held that the words “if the defendant ...... shall 
carry on business” in clause 12 of the Letters Patent, must be 
interpreted to mean if the defendant, being a British subject, shall 
carry on business; and that where the liability of a foreigner is 
in question, the carrying on of business must include actual 
residence), 


The point arose again before the Bombay High Court under 
S. 18 of the Presidency Small Causes Courts Act (Act XV of 
1882), clanse (b) of which corresponds to clause (c) of S. 17 of 
the Code of Civil Procedure, in the case of Girdhar v. Kassigar?. 
The Court held in that case that the enactment in question gave 
jurisdiction over non-resident foreigners who carried on business 
through clerks within the local limits. The reasons given by the 
Court were? :—(1) That the word * defendants’ precedes and governs 
the whole of the clause and therefore, prima facie, it was intended 
to have the same meaning when read with each of the three cases 
mentioned in the clauses. (2) That there was no authority for 
the position that there is & rule of construction that every statute 
is to be construed and applied so far as the language admits so 
as not to be inconsistent with the comity of nations or with the 
. rules of Private International Law*. (8) That though foreigners 
who do not reside in British India do not make themselves subject to 
its Municipal Laws, still by establishing their business in British 
India, from which business they expect to derive profit, they accept 
the protection of the territorial authority for their business, and 
may be fairly regurded by so doing as submitting to the jurisdic- 
tion of the courts of the country’. The first reason is hardly 
a valid reason and moreover proceeds on the assumption that there 
is no rule of construction that “ the legislature is always presumed 


1 I. L.R., 12 B. at page 526. 4. Ibid, 666, 
2. I. L: R., 17 B. 602. 6. Ibid 667. : 
3. Ibid, 665. 
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to act in accordance with principles of International Law," and 
its enactments should, as far as possible, be interpreted and applied 
so as not to be inconsistent with such principles. For, given the 
rule of construction, there is no difficulty in confining the carrying 
on of business to such persons as are amenable to the jurisdiction 
of the Indian Legislature. For one thing, the Bombay Hf 
Court creates for itself a difficulty which does not exist. For 
there is no reason why the clause ‘if the defendant reside or 
carry on business or personally work for gain,’ should be read as 
«if the defendant being a British subject, etc?.” Our submission 
is that the clause ought to be read as “if the defendant berg 
amenable to the jurisdiction of the British Indian Legislature,” etc. 
That was exactly how the Judicial Committee construed the oxpres- 
sion ‘ whosoever being married,’ in the New South Wales Criminal 
Law Amendment Act. They said that ‘ whosoever’ meant, ‘ whoso- 
ever being amenable to the jurisdiction of the colony.’ Similarly, 
in Hx parte Blain’, Cotton, L. J., did not read the word ‘debtor’ as 
* a debtor being a British subject,’ but he said (at p. 532), “I think, 
therefore, that,the true interpretation of the general word ‘ debtor’ 
in the Bankruptcy Act is, a debtor subject to the English Bank- 
ruptcy Law.” And the House of Lords also construed “ debtor” 
exactly in the same way as “a debtor subject to the jurisdiction of 
the English Bankruptey Law.” (See Cooke-v. Vogeler Co., (1901) 
A. C. at p. 108 and at p. 110). Moreover, thereis no question oi 
inserting any words, but only of construing and applying each 
member of the clause according to the principles of jurisdiction. 
If the word defendant be read as "defendant being amendaole 
io the jurisdiction of the Indian Legislature,” even the supposed 
verbal difficulty vanishes. It ought to be so read, for “it is not 
amere agsuming of the question or a mere inverting of the proposi- 
. tion” [see per Lord Chancellor in (1901) A. C. at p. 108], as 
S. 17 itself confines jurisdiction to local limits. Again, apparently 
the Bombay High Court would understand the expression British 
subject in its strict and ordinary sense, but of course it is a princi- 
ple of International Law that foreigners present within the. 

l. See R.v. Jameson (96) 2 Q. B. 425 and 480, Ilbert, pp. 406 and 407. Per 

Maule, J. in Lerouw v. Brown, 12 C. B. 801, 6 P. D. 197. 
2, eMeleod v. Att. Genl, New South Wales, See 1891 A. C. 455 at 457. 
$, 12 Ch. D, 622 at p. 632. 
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territory are to be regarded for the time being as subjects!. It is 
also forgotten that the expression ‘ carry on business’ is not used as 
excluding residence or personally working for gain, for it is clear 
that it primarily applies to the person himself carrying on the 
business. It is only two or three decisions of the Indian Courts 
referred to already that have, wrongly, it is submitted, extended the 
meaning of ‘carrying on business’ to agents carrying on. The 
ordinary and primary meaning of carrying on business being 
personalcarrying on, the expression necessarily overlaps the other 
members of the clause. Our point is the constructive extension 
of carrying on business to a case where it is carried on merely 
by an agent is inadmissible in respect of non-resident foreigners. 
Again, the foreigner may be resident in one part of British India 
but may be carrying on business through an agent within the 
local limits of a particular British Indian Court in which case 
S. 17 would give the Court jurisdiction. Greater difficulties than 
the reasons given by the Bombay High Court existed in Ex parte 
Crispin, Hx parte Blain, Ex parte Pearson, St.Gobain v. Hoyer- 
mann's Agency and the other cases already referred to, but were 
rightly disregarded. ‘The second reason given by the Bombay High 
Court in the case in Girdhar v. Kassigar?, that there is no such 
rule of interpretation against the violation of International Law 
is rather startling and seems to be based on some misconcep- 
tion. The rule laid down by Scott, J., in Kessowji v. Khamge, 
was taken word for word from Maxwell, and it is abundantly 
supportedby the cases alr eady cited by the numerous authori- 
ties referred to by Maxwell: and by Hardcastle’ It should 
be mentioned that the Bombay High Court do not seem to 
have had before their mind either Russel v. Cambefort® or St. 
Gobain v. Hoyermann’s Agency. They had not the advantage of 
the Faridkot case decided by the Privy Council a year later or 
the discussion by the Madras High Court in Nallakar uppan Chetti 
v. Mahomed? which was still later. The rule of interpretation we 
contend for, has been recently affirmed by the House of Lords in the 
case already referred to. The House of Lords did put the decisions 
under the Bankruptcy Act which they affirmed upon this rule of 
eee LLLA 


1, Story, Ss. 29 and 641. 9. See p. 429, 

2. I.L.R., 17 B. 662. 6. 23 Q. B. D. 526. 

3a I. L. R., 12 B. 607. 7. (1898) 2, Q. B. 96. 
4, Bee p. 200. 8, I. L. E, 20 M. 112 
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construction applicable to all statutes. And the following 
passage from the Lord Chancellor’s judgment makes it perfectly 
clear. He says: « English legislation is primarily territorial, and 
it is no departure from that principle to say that a foreigner 
coming to this country and trading here, and here committing an 
act of bankruptcy is subject to our laws aud to all the incidgfts 
which those laws enact in such a case; while he is here, while he 
is trading, even if not actually domiciled, he is liable to be made a 
baukraptlike a native citizen. And so, an Englishman by reason of 
his nationality is subject to the laws of his sovereign wherever he 
may be. But territoriality, so to speak, of the bankruptcy Jaw 
is by necessary inference imported into -both of the Acts to which 
I have referred, by the generality of its phrases. The words 
‘debtor’ and ‘creditor’ certainly cannot be sufficient to give 
jurisdiction to the English Court of Bankruptcy, because, if unli- 
mited, they would give jurisdiction all over the world in respect 
of debis, petitions or acts of bankruptcy committed anywhere ; 
and it is a familiar maxim of the law, “ Hwtra terriorium jus 


diċenti non impune paretur. 


As to the Bombay High Court/s third ground of implied submis- 
sion by carrying on business, that, too, is a complete mis-conception. 
Submission to jurisdiction is only by appearance, as Plaintiff or 
Defendant,in an action or by au express or implied term of a 
contract aud in respect of such contract only. Mr. Poe has dealt 
with the matter at pp. 369 to 877 of his treatise?.' ‘There is 
absolutely no authority for saying that by carrying on business 
within a country a foreigner submits to the jurisdiction of the Courts 
of that country, especially in matters unconnected with such 
business. It goes far beyond the case of Copin v. Adamson and 
ls altogether opposed to .the decisions in the English Courts and to 
the principles enunciated in eminent treatises and to the decision 
of the Privy Council in Gurdyal Singh v. Raja of I'arsd kot!. 
The point was expressly taken in &ussell v. Cambefor? and in 
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l. Per Halsbury, C. (1901) A. C. p. 107, 108. 
9. Dicey, Rule 96, Foote, pp. 54U—51. Submission cannot be Implicd. See 
(1294) A, C. at p. 686, 
1 Ex. D. 17. 
(1894), A. C. 670: S. C. 22 C. 222. | . 
23 Q. D. D. 526 at p. 028, e 
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St. Gobain v. Hoyermann?, and in both cases overruled by the Court 
of Appeal, (see also De Barnales v. New York Herald?) and also 
by the Madras High Courtin Nallakaruppan Settiar v. Mahomed 
Iwan Sahib®, ' l 

It was not put to the Bombay High Court, that 5. 17, Civil 
PWocedure Code, (and the corresponding section of the Small Cause 
Act) is expressly made subject, by the clause in the beginning, to 
limitations including those prescribed by International Law or the 
view that the evactment conferred no jurisdiction not previously 
possessed over non-resident foreigners. See Le Mesurier v. Le 
Mesurier'. Nor had the Bombay High Court in its mind the 
tervitorially limited powers of the Indian legislature over foreigners 
under S. 22 of the Indian Councils Act as explained below. 
These remarks also apply to the cases in Ram Ravji v. Pralhaddas® 
and Rambhat v. Shankar? both of which generally approved of the 
decision in Girdhar v. Kassigar'. Inall the three Bombay cases, the 
foreigners in question were under International Law no foreigners 
at all as regards the British Indian Government as they were 
subjects of Native States, under the suzerainty of the Government 
of India, and not subjects of an independent European State like 
France. 

Ram Ravji v. Pralhaddas? is not a decision in point since 
in that case the cause of action ona contract arose within the 
jurisdiction, and the present question did not arise for decision. 
Rambhat+v. Shankar? was also on the question of jurisdic- 
tion over a non-resident foreigner where the cause of action on 
a contract arose within the jurisdiction. These cases therefore 
stand on a different footing. For till the decision*of the Privy 
Council in the Faridkot case (1894) it was. not settled that the 
Courts of the locus contractus or of the locus solutionis had not 
jurisdiction over non-resid ent foreigners. On the other hand, Black- 
burn, J. in Schibsby v. Westenholz? thought that according to the 
principles of International Law the Court of the locus contractus 
might have jurisdiction. „And Becquet v. MacCarthy” also tended 


1. (1893) 2 Q. B. 96 at p. 102. 5. I. L. R., 20 B. 133. 
2. (1893) 2 Q. B. 97 note. 6. I.L. R., 25 B. 528. 
3. I. D. R., 20 M. 112. 7. I. L.R., 17 B. 662. 
4. (1895) A. C. 517. 8. I. L. R., 20 B. 133. 


9, LL.R,25 B.528. 10. L.R.6 Q.B.156—101. 11. 2B& Ad. 951, 
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in that way. As to the Courts of the country where the contract is 
to be performed, they were regarded as having jurisdiction by the. 
agreement to perform them there. It was only in the Faridkot 
case that the Privy Council held that a non-resident foreignef is 
not subject to the Courts of the country in which the cause of 
action arose or to the Courts of the locus solutionis. It is possibly 
on that older view that clause (c) of Order XI, Rule I, was enacted. 
No doubt the Faridkot case is referred to by the Bombay High 
Court in Ram Ravji’s’ case, and is met by the statement that the 
Privy Council in that case did refer to the exception by special local 
legislation. But where is the special local legislation either in 8.17 
of the Civil Procedure Code or in clause 12 of the Letters Patent. 
On the other hand, the legislation is general, and the words used 
are general. No intention to deal with non-resident foreigners is 
expressed. It is submitted therefore that the later Bombay cases 
are wrongly decided and that the earlier one in Kessowji v. Khimji2 
was rightly decided. Reference is made in Kambhat’s® case to 
some considerations of convenience. A great deal might be said 
as to the inconveniences: See per Malins, V. C. in Mathali v. 
Galitzin*, per Lord Chancellor in Comber v. Leyland at p. 527 
and per Lord Shand at p. 584. The case of Venkata Laksh- 
mammal v. Seringapatam Srinivasa Murthy’ under the Letters 
Patent of the Madras High Court did not carry the point further. 
Lhe Judges differed upon the question. Reference may be made 
to the judgment of Mr. Justice Davies who held that the Court had 
no jurisdiction. j 

S. 89 of the Civil Procedure Code provides for sending sum- 
mons to the defendant residing out of British India. S. 90 deals 
with service in Native States in India, These sections only pres- 
cribe the mode of service (by post or through the Resident) where 
the Court has jurisdiction under Ss. 16 to 19 of the Code of Civil 
Procedure to summon a défendant to answer. They do not, by 
themselves, confer any power not otherwise possessed and do not 
affect the construction of S. 17(c) . They are satisfied by cases of 
real actions where the defendant, either a British subject or a 





1 LL. R., 20 B. 133. 4. L. R. 18, Eq. 340 at pp. 348 and 349, 
2. I. L. R., 12 B. 601. 5. (1898) A. 0.520. . ©. 
3. LL. R., 25 B. 528, 6. 11M.L.J. R., 91 ai pp. 113—4. 
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foreigner, has to be served, and by the case of British subjects 
resident abroad in personal actions. It will be explained presently 
that the Indian legislature is, unlike Parliament, possessed only 
of limited legislative powers confined to persons and things 
within British India. If Ss. 89 and 90 were held applicable 
to Xreigners in all cases: even in circumstances where the Court 
woüld properly have no jurisdiction over them, they would be 
clearly uléra vires of the Indian legislature. Nor does the expla- 
nation to SB. 16 of the Code of Civil Procedure affect the construc- 
tion of S. 17 which has been submitted above; it was necessary to 
prevent a misconception of the proviso to S. 16. It is clearly not 
required for clauses (a) to (f). For the requirement that suits 
under those clauses should be instituted in the particular British 
Indian Court within whose limits the property is situate, clearly 
and necessarily involves that property is property in British 
" India. But the proviso dealing as it does with cases like 
Penn v. Baltimore! might be construed, but for the expla- 
nation, to include cases of suits to enforce contracts respect- 
ing foreign land and to lay down that they may be brought 
in British Indian Courts within whose. limits the defendant might 
happen to reside or carry on business. Such a construction would, 
of course, be perfectly consistent with the principles of Inter- 
national Law,? and the Court exercises jurisdiction over the 
foreigner as he is present within the jurisdiction. The explanation 
to S. 16 of the Indian Code of Civil Procedure that property means 
property situated in British India curtails the jurisdiction which 
British Indian Courts would otherwise possess under the proviso to 
S. 16 by limiting it to cases in which the defendant owns property 
within the jurisdiction of one British Indian Court but resides 
within the jurisdiction of another such Court. The fact therefore 
that the legislature takes away the jurisdiction of British Indian 
Courts respecting foreign land in cases where relief can be entirely 
obtained through the personal obedience of the defendant who is 
present within British India is, if any thing, important to show that 
the Indian legislature far from intending to legislate in a manner 
contrary to International Law, even abandons part of its legitimate 
jurisdiction, | ' 


1. 1 Ves. Sen. 454. 2. Westlake, Ss. 172—174. . 
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'l'he case we are considering does not fall within any of the 
exceptions under Order XI or under XLVIII-A of the Rules of 
the Supreme Court! inasmuch as it is a personal action, and the 
cause of action does not arise in India. i 


In Whaley v. Busfield, Cotton, L. J. said :— Service out of 
the jurisdiction is an interference with the ordinary course of Kw, 
for generally courts exercise jurisdiction only over persons who are 
within the territorial limits of their jurisdiction. If an Act of 
Parliament gives them jurisdiction over British subjects wherever 
they may be, such jurisdiction is valid, but apart from statute, a 
court has no power to exercise jurisdiction over any one beyond 
its limits?." In Order XI, clauses (e), (f) and (g), would appear to 
go beyond the principles of jurisdiction laid down, for instance, in 
the Faridkot case. But those rules are special legislation, and 
have the force of an Act of Parliament*. (See also 26 Caleutta, 
931 and 28 Cal. 641). 

It is therefore submitted that, on the sound construction of 
S. 17 of the Indian Code, the fact that a non-resident foreigner 
merely carries on trade through an agent is not a ground of 
jurisdiction in respect of a pérsonal action against him, more especi- 
ally where the cause of action has arisen out of British India. 

Another argument is that Ss. 16 and 17 of the Indian Code 
of Civil Procedure do not confer jurisdiction upon the Courts in 
the Mofussil (with which alone they deal), but only regulate the 
distribution of business amongst them inter se. In LeMesurier 
v. LeMesurier®, Lord Watson delivering the judgment of the 
Judicial Committee had to deal with a section of the Ceylon 
Procedure Code, analogous to S. 17 of the Indian Code. That 
section provided that ^any husband or wife may present a plaint 
to the District Court within the limits of which he or she resides,” 
for dissolution of marriage. Lord Watson observed (at p. 525) that 
the enactment referred to procedure only and distributed the 
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. See Dicey, Rule 46 at pp. 287 et. seq. 

2. 32 Ch. D. 123 at 131. 

3. See also Cookney v. Anderson, 1De G., J. S 365; and Dobson v. Festi (1891), 
2 Q. B. 92 at p. 94, Lindley, L. J. 

4, Christien v. Delanney I. L. R., 26 C. 931; Mouzzim Hossein Khan v. Raphael 
Robinson, I. L. R., 28 C. 641; and Kassim Mamoojee v. Sulliman I. L. R., 

e 29 C. 509. 
5. (1895) A. C. 617. 
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matrimonial jurisdiction which may be competently exercised by its 
ribunals among the various courts ot the Colony, and that it did 
not give jurisdiction over a divorce suit which was not previously 
cognisable, and that accordingly the Ceylon Court did not acquire 
a jurisdiction by reason of residence mentioned in the enactment 
over persons whose permanent domicile was English. The obser- 
. vations of the Privy Council in that case directly govern the 
scope of S. 17 of the Code of Civil Procedure, which must accord- 
ingly be held to distribute the work between the various courts 
tnter se in respect of suits otherwise cognisable by British Indian 
Courts generally. In this view, it is submitted that carrying on 
business by an agent within the jurisdiction of an Indian Court 
would give that Court jurisdiction over a non-resident foreigner in 
a personal action, only if British Indian Courts had already under 
the general law jurisdiction over non-resident foreigners on tho 
ground of their carrying on business in British India through 
acents, 


—- —— a 


NOTES OF INDIAN CASES. 


Nogendra Na d.ni Dassi v. Benoy Krishna Deb.—I. L. R., 
30 C. 521:—1t wis held in this case, In accordance with ilie 
previous decisions oi the Calcutta High Court in Upendra Lal 
Boral v. Hem Chuudèr Boral and Rajomoyee Dassee v. Troylukho 
Mohiney ‘Dassee®; that a bequest to an idol not in existence at 
the time of the testator’s death was void. The will in question 
directed that a Shiva temple should be established at a certain’ 
place at a cost of Rs. 4,000. This decision strikes a serious blow 
at the Hindu system of religious endowments. Gifts for reli- - 
gious and charitable purposes are greatly favoured by the Hindu 
law and stand on a different footing from gifts to private 
individuals. The mistake which the Calcutta High Court hài: 
fallen into, isin eatending a principle applicable to private gifts 
to the case of religious gifts also. Suppose a testator diregts the 





1. I. L. R., 28 C. 405. 2. I.L.R., 29 C, 260. 
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establishment of -an institution for scientific research or of a 
choultry for feeding poor people, can it be said that such a pift 
is invalid ? If not, why should a gift for the erection of a temple 
be invalid? Even supposing that the principle that the donee 
must be in existence is applicable the deity being always in. 
existence, it is idle to suggest that the gift should be regarded 
as made to an idol and that the idol has no juridical existence 
till consecration. See also our remarks on Rajomoyee Dassee v. 
Proylukho Mohiney Dassee!. 


Mohori Bibee v. Dharmodas Ghose.—I. L. R., 80 C. 589 .— 
It used to be a vexed question in India whether an agreement 
‘entered into. by a minor is void or voidable. The. Calcutta High 
Court used to hold that such an agreement was only voidable, 
and the more recent cases decided by the other High Courts 
adopted the same view. The view taken by us in Vol. I 
of the Madras Law Journl, page 262, was that' such agree-.- 
ments were void: The Judicial Committee has now declared 
that the agreements of minors are void and not merely voidable. 
Another important principle laid down in this case is that a minor 
who wants to avoid a mortgage. fraudulently made by him is 
entitled to do so without repayment of the money received. Ss. 64 
and 65 of the Contract Act presuppose a contract between 
competent parties and do not apply to.a case in which there 
could have been no contract. Their Lordships followed the 
decision of the Court of Appeal in Thurstan v. Nottingham 
Permanent Benefit Building Society? affirmed by the House of 
Lords, that a Court of Equity cannot say that it is equitable to ' 
compel a person to pay any moneys in respect of a transaction 
which, as against that person, tho Legislature has declared to be 
void, i 
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1. 12 M. L. J. 186 to 188. 


2. (1902), 1 Oh, p. l. See also Nottingham Permanent Benefit Building Society 
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SUMMARY OF RECENT CASES. 


In ve Gough and Aspatria Silloth and District Joint Water 
Board [1903], 1 K. B. 574. 


Land acquisition Compensation —S pecial adaptibility. 


` Where lands are compulsorily taken for the purpose of 
making a reservoir it is right in assessing compensation to take 
into account the special adaptibility of the lands by reason of 
their possessing natural advantages for supplying water to parti- 
cular areas or districts apart from any value created or enhanced 
by any Act of Parliament or scheme for appropriating the water to a 
particular authority, notwithstanding it is impossible to prove 
the existence:of people who could similar ‘ly use such lands. 


Timbler v. Abrahams [1903], 1 K. B. 577. 


Landlord and tenant—Document failing to operate as a present 
demise—Ayreement for future lease—Hjectment by landlord— 
Specific performance. 


Where a document cannot create any interest in land owing 
to its not being under seal and so cannot have operation as an 
effective present demise, it may yet be treated as an agreement to 
demise (4. e., to let the premises) and specific performance of the 
agreement may be enforced in equity whether the document 
appears on its face to.be an agreement to grant (a lease) or to be 
a present demise which fails through not being under seal. 


Where defendant is entitled to speeific performance of an 
agreement to lease, the owner (the landlord) is not entitled to eject 
him. 


Where, therefore, the agent of the plaintiffs who were the 
owners of a house executed an agreement by which he purported to 
have let the house to the defendant at a weekly rental, but the 
rent was not to be increased nor was the defendant to be given 
any notice to quit and the defendant on wishing to move out 
should be entitled to receive back the premium paid and the’ 
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plaintiffs treating the defendant as a weekly tenant gave him 
notice to quit and brought this suit in eJectinent :— 


Held (1) it was either an attempt to create an immedjate 
| demise for the life of the defendant which was void 
ab law as not being by deed or seal, 


(2).0r, it was an agreement to grant a lease for the lite 
of defendant, and 
(3) that the: defendant was entitled to enforce specific 


performance and that, therefore, the plaintiff was not 
entitled to eject the defendant. 





Mardorf v. Accident Insurance Company [1908], 1 K. B. 584. 


"e 99x94 * 


Inswrance— Death from accident—Intercening causée—Construc- 
iion. 


Where a person insured himself with the defendants and by 
the policy the defendants agreed to pay the assured a certain sum 
iu ease he should be injured by accidental violence provided tho 
injury should be the “direct and sole cause” of his death, and 
the policy was subject to the coudition that it should not apply 
to death caused by certain diseases or to death caused by or 
arising wholly or in part from any intervening cause, and the 
assured accidentally inflicted a wound on his leg with his thumb- 
nail and septic germs were introduced into his body at the time . 
of the infliction of the wound and inflammation and erysipelas set 
in and the assured died of septic pneumonia ;— 


Held (1) that death was directly and solely caused by the 
injury which was occasioned by accident although 
what immediately precoded the death was the disease 
resulting from the introduction of the poison (septic 
. germs) into the system. 


and (2) that erysipolas and septic pneumonia were not “ iuter- 


veuing causes” within the meaning of the policy. 
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Anderson v. Rayner [1903], 1 K. B. 589. 
Interpretation of statutes— Construction. . 


It is not an established canoa of construction that, where you 
have an enactment passed in favor of a particular class it must be 
construed liberally. 


Where there is an enactment which imposes on members of 
the community liabilities beyond those which are imposed upon 
them by the common law, the enactment ought not to be construed 
as Imposing upon them any liability that is not clearly indicated 
by its language. | 





Wren v. Holt [1903], 1 K. B. 610. 


Sale of goojs—Beer of a particular firm—Sale by description 
—Implied warranty—Sale of Goods Act, 1898 (56 and 57 
Vict. .C, 71), S. 14, Sub-S. 2 


Where the defendant kept a beerhouse and was selling’ by 
retail and for consumption, beer of a particular firm of brewers and 
the plaintiff was aware of this and frequented it for buying sucli 
beer, and beer was supplied to the plaintiff which, however, 
contained arsenic in consequence of which the plaintiff’s health 
was injured. 


Held, im an action by the plaintiff for damages for breach of 
warranty, that there was a sale by description within the meaning 
of S. 14 Sub-S. 2 of the Sale of Goods Act, 1898, (corresponding to 
S. 118 of the Indian Contract Act), that, therefore, there was an 
implied warranty that the beer was of a merchantable quality, that 
the defect could not have been found on examination by the 
plaintiff and that the latter was therefore entitled to recover 
damages for breach of implied warranty. 





Langrish v. Watts [1903], 1 K. B. 636. 
Lamutation—Barred debi —4Acknowledgment— Fresh promise to quy. 


An acknowledgment in order to take a case out of the statute 
of limitations must be of such a nature as to give rise in law to an 
implied promise to pay the original debt. 
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Where after a debt is barred there is a fresh promise on the 
part of the debtor to pay the débt, then such promise is binding and 
enforceable. In such a case, however, if the debtor annexes any 
condition to the promise, the creditor can sue on that promise 
only if the condition is fulfilled. 





Mercer v. Liverpool St. Helen's and South Lancashire . 
Railway Company [1908], 1 K. B. 652. 


Land acquisition — Effect of notice to treat—Contract fov sale of 
land, effect of, at law and equity——Intevest created after notice. 


At law a contract for the sale ot land creates merely a personal 
obligation between' the vendor and tho pur chaser and does not | 
bind the land. 


ç 


In equity such a contract binds the land not only as against 
the vendor but also as against all persons claiming under him 
with notice of the existence of the contract. 


Legal rights and interests in aud to land bind. all persons 
whether with notice or not. 


Where lands are proposed to be taken compulsorily on behalf 
of a company or railway for public purposes and a notice to treat 
is given, the rights and obligations created by the service of the 
notice in some respects fall short of a contract of sale and in other 
respects rise higher, 


To the extent that a binding obligation is created immediately 
after service of notice to treat by which one party (the owner of 
land) 1s bound to give up the land specified in the notice, and the 
other (the company) is bound to take the land and that neither 


party can get rid of this obligation, a notice to treat constitutes a 
contract. 


The rights and interests created by : a notice to treat are lega] 


rights and interests which bind all persons whether with notice or 
not. 


An Jnterest in land created by the owner after service of IL 


io treat is not à subject for compensation. 
9 
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The fight created by.the statute in favor of the promoters of 
undertaking $. e., the right to execute works so as to damage the 
property of a land-owner on whom a notice to treat is served is a 
right unknown to the common law and is a legal as distinguished 
from an equitable right. It is not an easement though it bears a 
-close analogy to the same. 


‘The land-owner must bring forward and have determined al] 

claims iu respect of damage to lands of his arising from the execu- 
tion of the proposed works once for all excepb perhaps in resp: ct 
of damage entirely unforeseen by the parties. 


———r. 


 Maskelyne and Cooke v. Smith [1903], 1 K. B..652. 





| Pise: by— Fr audulent — creditors——18 Eliz. 
C: 5. j 


It is not true to say that a deed which purports to be for the 
benefit of creditors generally cannot be void. The true testis to 
look at the deed as a whole and see whether it is intended to 
enable the debtor to retain his property or part of it for his own 
benefit though it happens to be in form a deed for the Lenefit of - 
creditors. 





Shillito v. Biggart [1903], 1 K. B. 688. 
Mortgage of a ship-—Right of mortgagee to iac earned pre- 


viously, 


A mortgagee in possession of a ship is not entitled to fr eight 
which has become due and payable before his mortgage, although 
such freight may not have been paid untilafter he takes possession, 





In re A Debtor—Ex parte the Debtor [1908], 1 K. B. 705. 


Money-lenders Act, 1900 (68 and 64 Vict. C. 51 Detail 
and unconscionable bargain —Julgment upon debt—Notice of 
bankruptcy served by the creditor—Power of Bankruptcy Court 


to re-open transaction—Hquitable relie f — Pr eamble— Construc- 
tion. 


Where an Act is intituled * An Act to amend the lax? with 
respect to persons carrying on business as money-lenders ” it is 


208 THE MADRAS LAW JOURNAL. , [ VOL. XIII. 


unlikely that the Legislature should have gone througli these 
formalities for the mere purpose of leaving tho law as it stood 
before and. therefore some change beneficial to borrowers must 
have been intended. 


Before the Act of 1900, Courts of Equity used to give relief in. 
special cases where parties stood in a particular relation to each 
other or upon the ground of fraud or undue pressure upon the 
borrower, but they did not regard excessive interést alone as a 
ground for setting aside a bargain in the absence of some parti-^ 
cular relation between the parties as, for instance, if the borrower 
was an expectant heir. 


Under the Act, a Court is not to apply only the rule that a 
Court of Equity would have applied apart from the statute, and 
hence relief will be given if the bargain is harsh and uncunscionable 
by reason of excessive interest or other excessive charges. 


There are two classes of cases m.ntioned in S. 1 of the Money- 
lenders Act where a Court will give relief :— 


(1) transactions which the Court is satisfied are “harsh and 
unconscionable ; and 


(2) transactions which are “ otherwise such that a Court of 
equity would give relief." 


Miller v, Law Accident Insurance Company [1903]; 
1 K. B. 712 


Marine Insurancc— Pol wy— Restraint of princes and people" —: 
Prohibition of deceased Cattte—Cattle prevented from entering’ 
by foreign d law — Warranty of ** Capture, seizure and 
detention.” 


An intervention to enforce laws relating to revenue is a peril: 
within the terms of a policy insuring against “restraints and 
detainments of all kings, princes and people," and‘ there is no 
distinction in principle between enforcing laws relating to revenue 
and enforcing sanitary laws. 


The operation of the ordinavy law of a country preventing the 


entry of insured cattle on account of their insanitary. condition-is- 
go 7 o 


T4 
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JOTTINGS AND CUTTINGS. 


"Abraham Lincoln, the Lawyer: Ás a lawyer, Me, Lincoln 
stood amoug the giants of his profession in the State of Illinois. 
He was a novice in nothing. He had a broad knowledge of 
things and alargo experience in the affairs of life. He was a master 
of the human heart ; he knew all the hopes, all the fears, all the 
ambitions, all the passions thatsway mankind. He had a sound, 
logical inind, a large vision, a magnetic presence, and the voice of 
an Orator. He had the ability to perceive with almost intuitive 
quickness, the decisive point in a case and the wisdom to throw 
away all trappings, no matter how brilliant they might be 
cling to that one main point as a shipwrecked seaman cli 
a lonely spar. Iu speaking vo lis partner Mr. Herndon, he 3 
"If I can clear this case of technicalities, and get it propc? 
swung to the jury, PU win iv." He had ideas in his language, * ^ + 
was a master of quaint illustrations, strong sentences, little words, 
accurate statements, and clearness of putting things; in the 
examination and cross-examination of wituessos he was without a 
peer, In his arguments before the Court, he ever sought to con- 
vince by the application of principle, rather than by the citation of 
cases. He always met his opponents caso, fairly and squarely, 


nd 







to 


and never intentionally mis-stated law or evidence. 


Joseph Gillespie, a fellow lawyer, said of him: *5 Jt was not 
in his nature to assume or attempt to bolster up a falso position. 
He would abondon his case first. He did so in the case of 
Buckmaster for the use of Dedham vw. Beems and Arthur, in 
our Supreme Court, in which I happened to be opposed to him. 
Another gentleman, less fastidious, took Mr. Lincoln’s place and 
won the case." 


Gen. John H. Littlefield, who studied law under Mr. Lincoln, 
tells this ancedote of him: © All clients knew that, with old 
Abe as their lawyer, they would win their case, if it was 
fair; i£ it was not, thatit was a waste of time to take it to him. 
After listening some time one day to a would-be client's statement, 
with his eyes on the ceiling, he swung around in his chair and 


exclaimed : '* Well, you have a protly vood case in techuical law, 
e 
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but a pretty bad one in equity and justice. You 'll have to get 
some other fellow to win this case for you. I cannot doit. All 
the time talking to the jury Ld be thinking, * Lincoln, you ’re a 
liar and 1 believe F should forget inysclf and say it out loud. ” 


‘Much of the force of his argument,” writes Judge Scot’. 
"Jay in his logical statement of the facts of the čase. Whe 
had in that way secured a clear understanding of the facts, 2 
jury and the court would scem naturally to follow him in his con- 
clusions as to the Jaw of the ease. His simple and natural presen- 
tation of the facts seemed to give the impression that the jury 
were themselves making the ‘statement. He had the happy and 
unusual faculty of making the jury believe they, and not he, were 
irving the case. Mr. Lincoln kept himself in the background, 
and apparentiy assumed nothing more than to be au assistant 
counsel to the court or the jury, on whom the primary responsi- 
bility for the final decision of the case in fact rested.” 


Judge Stephen A. Douglas said of Mr. Lincoln : * As a pleader 
hefore a jury ho secius jn congenial relation at once and, before 
any jury that I have seen him address, there was little use for any 
lawyer to oppose him except in matters of fact, and in these he 
always conceded the truth in the eases which he tried ; but as an 
udvocate he bas no equal before a jury, and if he has ever met 


one, J have never heard of it.” 


Leonard Swett, oue of the mosi brilliant mombers of the 
Jllinois bar, has written: “ If he ever had any superiors before a 
jury—and the more intelligent the jury the better it pleased him— 
] never heard of them. In my younger days I often heard Tom 
Cromin, Sargent Prentess, Rufus Choate and: Humphrey Marshall ; 
but Lincoln at lis best was more sincere and impressive than all 
of them, and ‘what he could not accomplish with a jury, no living 


man need ever try.” 


Whon Mr. Lincoln begau his practice of Jaw in 1887, life in 
Illinois was crude and simple, and so wore the courts and the admi- 
nistration of justice. Books and libraries were scarce. The funda- 
mental principles of the common law, as set forth by Blackstone 
and Clftiv, were uot so difficult to acquire; and brains, common 
sense, force of character, tenacity of purpose, ready wit and power 





vi 
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of speech supplied all the deficiencies of learning. The law suits 
in those early days were extremely simple, and the principles of 
natural justice were wainly reliod upon to dispose of them, without 
resort to technical learning. But there were highly edncated and 
powerful men at the bar of Ulinois when Lincoln was practising. 
And it was by constant contact and conflict with these able 
lawyers that Lincoln acquired professional strength and skill, 


As the population increased, business became more complicated, 
interests were more diversified and more technical knowledge 
was required. Chicago developed into one ef therichest and most 
intensively active clües.on the continent, and the vest of the state 
made vapid progress. The early ‘practifioners grew with tins 
growth and mastered the knowledge requisite to keep pace with 
the changed conditions, Lincoln, never lagging. behind, but 
always pushing ahead of his competitors, becane, when of middle 
age, a lawyer whose strength, wisdom and power were everywhere 


acknowledged: 


iu 1850, Mr. Lincoln prepared a few notes for à law lecture 
which he expected to deliver before young lawyers. Among these 
notes are found the following principles which guided Ins own 
practice of his profession. ‘ Discourage litigation. Persuade your 
neighbours to compromise whenever you can. Point ont to them 
how the nominal winner is often the real loser, in fees, expenses 
and waste.of time. As a peacemaker the lawyer has a superior 
opportunity of being a good man. There will still be business 
enough. Never stir up litigation. A worse man can scarcely be 
found than one who does this.” 


Ward Lanon, who was one of Mr. Lincoln’s numerous circuit 
partners, says that he (Lincoln) frequently fell out in the matter of 


- fees. On one occasion Lanon was particularly incensed. He had 


charged and received a good-sized fee for a case which the two 
had tried together and won. When Lenon offered Lincoln his 
share, he refused it. The fee was too large, Mr. Lincoln said, 
part of it must be refunded or he would not accept a cent. Judge 
David Davis, afterwards Justice of the United States Supreme 
Court, heard of the transaction, and, calling Lincoln to him, 
suid You are pauperizing this court, Mr, Lincoln, you are ruining 


’ 
e 
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your fellows. Unless you quit this ridiculous policy, we shah 
all have to go to farming." But not even ihe ire of the bench 
could move this staunch and Honourable Lawycr, who still refused 
to accept more than he thought he was entitled to. 


In an address after the death of Mr. Lincoln, Judge Davis 
said “I enjoyed for over twenty years the personal friendship 
of Mr. Lincoln. We were admitted to the bar about the same 
time and travelled for many years what is known in Illinois as 
the Eighth Judicial Cireuit.......... ss In all the elements 
that constitute: the great lawyer, he had few equals. He was 


great both at nist prius and before an appellate tribunal. | Hoe 
tuom M m—MÓMMM—M— 


seized the strong points of -a cause, and presented them in 
clearness and great compactness. His mind was logical and 
direct, and he did not indulge in. extraneous discussion. Ge- 
neralities and platitudes had no charm for him......... His power 
of comparison was large, and he rarely failed in a legal disenssion 
to use that mode of reasoning. ‘The framework of his mental and 
moral being was honesty, and a wrong cause was poorly defended 
by him. The ability which some eminent lawyers possess, of 
explaining away the bad points of a cause by ingenious sophistry, 
was denied him. In order to bring into full activity his great 
powers, i6 was necessary that he should be convinced of the right 
and justice of the matter which he advocated. When so convinced, 
whether the cause was great or small, he was usually successful.” 


U.S. Cireuit Judge, Thomas Drummond, said : * With a probity 
of character known to all, with an intentive insight into the human 
heart, with a clearness of statement which was in itself an 
argument, with uncommon power and felicity of illustration, 
often, it is true, of a plain and homely kind, and with that sincerity 
and earnestness of manner which carried conviction, he was perhaps 
one of the most successful jury lawyers we ever had in the state.... 
He could hardly be called very learned in his profession, and 
yet.he rarely tried a cause without fully understanding the law 
applicable to it; and I liave no hesitation in saying, he was one. 
of tlie ablest lawyers I have ever known." 


When the famous McCarmick reaper case was on trial, Edward - 
e 
M. Stauton, lato Seerctary of War, was one of the Counscl, as 
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was also Mr. Lincoln. The latter, as he strode into the court room, 
wearing a linen duster and looking the extremity of ungainliness, 
called forth a whispered question from Stanton as to who this 
“fellow of the corn-fields” could be. The case had not gone on many 
days- before the lawyer whom Stanton questioned, asked him it 
L had discovered the calibre of the wearer of the linen duster. 


2 


le is mighty man,” said Stanton “and if a linen duster would 


^ only make me as wise as he is, I would wear a duster too." 


l Lincoln was a master of himself, of his temper, of his will, 
-and of all his faculties. He was ever loyal to the truth, to the 
and to his client. He was the protector of the innocent and 
Tóvosecntor of wrongdoing. He was a minister of justice, 
les, the great because he was wanted, retained by the wise 
use he was useful, trusted by all because he was honest :— To 

: american Daw Review, 1908. 

* x 

A degraded conception of the office and duty of a lawyer: 
—-Hunorists have often exercised their wit at the expense of the 
lawyors, because they undertake to advocate a cause without 


regard to or belief in its merits, 
Whether your cause be good or bad, 
Whilst there is money to be had, 
They will still your suit maintain, 


sings an anonymous rhymester in * Tho Muses Mirror? “Moral 
purists, too, have doubted whether the practice is consistent with 
honesty ; bnt if they will read and digest the admirable article 
by Mr. Showell Rogers in the current number of the Law Quarter! y 
Review, entitled, ‘The Ethics of Advocacy,” we think that they 
will find his arguments on the side of the lawyers not only 
powerful, but convincing. “Justice,” said Sydney Smith in an 
assize sermon which Mr. Rogers quotes, “is found experimentally 
to be most eifectually promoted by the opposite efforts of practical 
wnd ingenicus men presenting to the selection of an impartial 
judge the best arguments for the establishment or explanation 
of truth.” “Itis (the Judge’s) business," remarked Dr. Johnson 
to Boswell, “to judge, and you are not to be confident in your 


own opinion that a cause is bad, but to say all you can for your 
e 
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client, and then hear the Judge’s opinion." These are wiso 
words. As Mr. Rogers truly observes, there is an honourable 
way of defending the worst of causes; the arms which the advo- 
cate wields, to quote Sir Alexander Cockburn, are to be the arms 
of the warrior, and not of the assassin. 'lhe moralists forget 
that it isa recognized rule of professional conduct, that the advoc 
is only the mouthpiece of his client, and that he must not ex 
his personal opinion of, or belief in his client's canse. It is this ™~ 
well-understood fact which makes it possible for men of the 
highest integrity to advocate a cause, regardless of their private 


opinions. 


Lt will be a long time before mankind will yield their assent 
to such sophistry as the above. In point of natural justice and 
sound morals the lawyer who supports his client in getting some- 
thing which he knows his client has no right to get, lets himself ` 
down to the corrupt level of his client, and becomes particeps 
criminis with him. If, having referonce to the pas! “sconduct of 
his client, he knowingly assists him in escaping thd ssjustice, 
he does that which is opposed to the true interésts of .. ?z6ty and 
of his country, and which is morally corrupt. The argument that 
it is for him in such a case to save what he can for his client and 
then let the judge decide, amounts to nothing less than an asser- 
tion of his right to befog the mind of the Judge by sophistry, so 
as to induce the Judge to decide for his client when he knows that 
his client is in the wrong. A system of ethics which applauds a 
lawyer in thus knowingly becoming the champion and the gladiator 
of a rascal, is not to be commended. The spectacle of a great 
profession willing thus to prostitute its learning and to sink itself 
to the level of becoming the forensic champions of rascals, law- 
breakers, and criminals, is not edifying: A. profession that would 
proceed on such a plan of ethics, deserves all the opprobrium that: 
. the popular judgment has put upon it:—TLhe American Law 
Review, 1908. 


LU 
-— 
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The Law us`a Career:i—'The choice of the legal profession 
involves renunciation us well as reward. A career of usefulness in 
his work and of exceptional influence far beyond it; the comfort and 
content that come from the mean between poverty and riches ; the 
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_ respect of his fellow citizens and lead ership in public affairs ; constant 

sociation with the “all-round” men of his time, and social position 

r his family—these are his. But as to wealth, literary fame, elegant 

ure—not merely would it be x sonable to ask that these also 

. "added, but one capable of being 9’ .awyer, and who has succeeded 

in his profession, will always haj. 3 something better to do than 

to seek wealth, will be generally too direct and practical to put 

much art into what he says, and will enjoy work too well ever 

to accept leisure, except as brief rest, in preparation for new 
activities. 


In the law, far more than in any other calling, one deals with 
the greatest possible variety of human relations and has one's 
mettle constantly tried from every possible point. The clergyman 
answers only to his conscience, and speaks in a name to be revered. 
His clients sit at his feet; his only opponent, the devil, is no rival 
for professional honors, and as to most questions with which he 
has to deal, his brethren are interested to support him. The 
physician treats professionally only those who cannot quarrel with 
his orders and meets those competent to judge him mainly in 
consultation to aid his success or defend his repute. But with 
every retainer a lawyer takes he challenges the sharpest criticism, 
invites the craftiest attack of whomever of his brethren the 
opposed party shall select, and in the matters where his repute is 
most at stake is confronted by brethren as able as himself, or more 
so, pledgéd in honor to do their best to make him fail. A physi- 
cian’s mistakes are buried ; a_clergyman’s failures are not exposed 
as such until the last Great Day. But at every term of court half 
the lawyers engaged are defeated in each battle, and the last 
judgment of the Court of Appeals is daily pronounced against an 
equal proportion. It is just because the lawyer must constantly 
keep in training at all points, and daily measure swords with 
equals or superiors, that the law has become the respected and 
honored profession it is. And therefore, again, important as in 
each case may be special preparation, Nature's gifts of good 
health and good humor—and the good judgment that consorts with 
these—are the’ best general qualifications one can have. 


As to financial expectations, I can add little to what I have 
already said. For the very reason that the law is an attractive 


a. 5 , 
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. profession to those who do.not much value monef,.it is- not so to 
one.who does. Unless. one is after something better. than money 
he had better not try to be a lawyer. In short, an ideal lawy« 
is well—and -about .equally—insured against either poverty ' 
riches. That.ought to-content- any man; and it does satisfy mo 
lawyers who stop to think about it at all. 


As to retainers which he accepts, a lawyer can let neither 
public opinion, deference to the bench nor .any personal conse- 
quences deter him for'a moment from making the best fight 
possible, by every honorable means, for the cause he has tinder- 
taken. Moreover, in judging as to what is his duty, he must 
ünhesitatingly give his client the benefit of every doubt. If he 
cannot honorably proceed, he can: throw up his retainer at the 
time and in the way that will least prejudice the cause he leaves. 
But; so long as he holds it, his allegiance to that cause is para- 
mount. This is not entirely a counsel of unselfishness ; it is but 
living up to the ideal that the best of professions has set, with the 
approval of the best of mankind. Perhaps by no other quality have 
the three great professions so held universal respect as by that 
which, with its full quota of frail humanity in each, has left all 
men so implicitly to rely on the secrecy of the confessional, the 
discretion of the physician, and loyalty of the bar to its clients. 


As to professional privilege, in the sense that it is frequently 
assumed and criticised, especially by laymen, it has no existence 
. whatever. Itisa lawyer’s duty to urge every fact and to press 
every principle of law that tells for his client ; and— within the 
facts and the law, and every helpful inference that can be drawn 
therefrom—to put that client’s case in the best possible light. But 
there is no “ privilege” under which counsel can wilfully deceive a _ 
jury as to fact, or a court as to law ; and there is no gulf deeper 
or- broader than that which divides counsel who, in the zeal of 
contest, unintentionally oversteps the line of truth, from the 
shyster who crosses it in order to hit foul. 


. Finally, for usefulness to one's dis gelo and nation—bhe 
publie service which.is involved in. the very.claim of law to be.a 
profession—-it is again moral couráge that is most.of all needed. 
Not.-merely are a lawyer's.opportunities for, official as well as 
ungflücial influence. very great, but he. is bound to «meet them. 
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Therefore, it is upon lawyers, more perhaps than upon any other 
class, that falls the responsibility of resisting alike legislation that 
builds up privilege and remedies therefor that aggravate rather 
than eliminate; of rousing public opinion when principle is at 
stake, and of resisting it when misled by error or passion. And 
in the broader application of this duty there are likely never 
to be uttered words more fitting, or with sanction that should 
command more of respect from the bar, than those of Sir William 
Blackstone, the first law school lecturer in the English tongue, on 
taking leave of his first class, one hundred and forty years ago.— 
The American Lawyer. 


CONTEMPORARY LEGAL LITERATURE. 


The article on surviving absurdities and curiosities of the Law 
by J.M. Lely appearing in the Law Magazine and Review for May 
is interesting reading. One of the instances pointed out by him has 
no application to India. The principle of Foakes v. Beer, 9 A. O. 605 
(viz., that a person who has accepted a sum less than the amount 
due in full discharge of the same may nevertheless sue for the 
balance if there were no consideration for such a discharge) has no 
application in India. S. 63 of the Contract Act having expressly 
laid down that a person may validly dispense with or remit wholly 
orin part the performance of the promise made to him—or may 
accept any satisfaction he thinks fit, 

One other matter referred to by Mr. Lely that is of some inte- 
rest to the student of the Indian Law is the absolute testamentary 
power possessed by a person to the complete exclusion of both wife 
and children. It is rather strange that this law which is stated to 
have worked great hardship and injustice among the English 
should have been imported into the Hindu Law bodily. The 
Scotch Law and the Mohamedan Law are more just to the near 
relatives, wife and children and preserve them from want. 

The Criminal Statistics 1901- based upon the Judicial Statis- 
tics of England and Wales 1901 gives very interesting information. 
It will be useful if similar statistics in India are published with an 
introduction as has been done with the similar statistics of 
England and Wales. As it is we have only some dry tabular state- 
ments with no attempt at giving the results or any camparison 
nd a so-called summar y of the tables in one pag e. 
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REVIEWS. 





Smiths Leading Cases: 11th Edition (1908). By T. Wirnss 
Curry, J. HxgsERT WinLiAMs and HxmsxgT Curry, 2 Vols, Pub- 
lished by Messrs. Sweet and Mawwell (Limited), 3, Chancery Lane, 
London, W. C.:—A classical book like Smith’s Leading Cases 
needs no recommendation. The cases decided since the last edi- 
tion have been worked into the present, and the notes of the 
Editors contain an accurate statement of the law as 1t now stands 
upon the various topics dealt with in the book. One important 
effect of the system of teaching in the Harvard Law College in 
. America has been to impress upon students and teachers the 
necessity of learning law by a'study of the reported cases. The 
student has to be assisted in the selection of cases and, with this 
object, books of leading cases have been published in England and 
America. Smith’s Leading Cases, however, will always continue 
to occupy the foremost place among the numerous works of a ' 


similar character. 





Kerr on Injunctions : 4th Edition (1903). By E. P. Hwrrr, 
assisted by S. E. Wittrams and J. M. Parerson. Price 35sh. 
Published by Messrs. Sweet and Mawwell (Limited), 8, Chancery 
Lane, London W. C. :—“ Kerr on Injunctions” has been the 
standard work upon the subject in England, and as the last edition 
was published 15 years ago, the necessity of a new edition has long 
been felt and has just been supplied. The book has been thoroughly 
revised and portions of the book the Chapter on Patents, for 
instance, have been entirely re-written. No pains have been spared 
to render the book as complete and accurate as possible, 





Rawlinson’s Municipal Corporations Acts : 9th Editton (1908). 
By J. F. P. RAWLINSON, X. C., and J. A. Jounstonz. Price 42sh. 
Published by Messrs. Sweet and Maxwell (Limited) 8, Chancery 
Lane, London W. C. -—This book is associated in the minds of 
the people of this Presidency with the name of a former Chief 
Justice of Madras. It is an annotated edition of the English 
Municipal Corporations Acts of 1882, 1883, 1898, and various other 
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enactments bearing upon the powers and duties of Municipal Corpo- 
rations. Ib is a great convenience to the practitioner to have 
a handy collection of all the statutes relating to Municipal 
Government and is likely to prove useful to the profession in 
England. The book is also likely to be serviceable here whenever 
any Indian statutes containing similar provisions have to be 
construed. 





The Annual Digest for 1902. By Mews (1908). Published by 
Messrs. Sweet and Mawwell (Limited), 8, Chancery Lane London 
W. C.:—Annual Digests of decisions passed during the year are 
indispensable to the practitioner, and Mr. Mews's book is up to 
the mark of his previous digests. 





A Digest of Privy Council Rulings : 2nd Edition. By T. V. 
SANJIVA Rao, First Grade Pleader, Trichinopoly. Price Rs. 15 :— 
We have great pleasure in recommending Mr. Sanjiva Rao's 
book to the notice of the profession. The present edition con- 
tains a digest not merely of the decisions of the Privy Council, 
but also of the decisions of the several High Courts in India 
following and distinguishing, referring to or otherwise dealing 
with each ruling of the Privy Council in so far as they relate to 
the points decided by that tribunal. The summary of the decisions 
of the Indian Courts is given in the shape of foot-notes under the 
respective Privy Council cases which they follow. The notes of 
Indian decisions are arranged chronologically, and classified 
according to the Courts by which thoy were passed. The object 
of the compiler is to trace the development of the case-law on each 
point from the earliest times down to the year 1902, and of bringing - 
together in a convenient form the rulings bearing on each question 
with the points of similarity or difference noted. The Digest has 
the merit ofnovelty of plan and bears the impress of careful and 
conscientious labour and is bound to be of great utility to the 
profession. 
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THE LAW OF COMPENSATION FOR IMPROVEMENTS 
EFFECTED BY PERSONS IN POSSESSION OF 
LAND IN INDIA. 


We propose to consider some of the provisions of law relating 
to the right to compensation which a person in possession of land 
may claim for improvements effected by him when he is ejected. ‘The 
general rule recognised in India, before the Legislature intervened 
to protect persons effecting improvements, was “ Quidquid plantatur 
solo solo cedit," and the person in possession was, in the absence of 
special circumstances raising any Equity in his favor, bound to 
restore the land with all the improvements to the landlord or the 
true owner who took the same without having to pay anything for 
the trouble and expense incurred by him in effecting improvements. 
It would be seen at once that this was not at all a satisfactory 
state of things where the person in possession is a tenant, especially, 
in an agricultural country like India where there are larger tracts 
of unoccupied land which can be improved and brought under 
cultivation. Nobody would be willing to bestow any labour on the 
land or to develop the latent capacities of the soil, if he could be 
ejected by the owner without any compensation being given to him, 
Tt was to the interests both of the landlord and of the tenant that 
the land. should be improved so as to yield as much as possible. 
Therefore we find that in course of time that a custom began to spring 
up in several parts of the country which secured to the tenant 
compensation for certain improvements effected by him in case he 
was turned out. All that is required for the validity of such a 
custom is that it should be certain and reasonable. The law, of 
course, requires such proof of its existence as to justify the courts 
in presuming that both parties were aware of it when they entered 
into the contract and made their contract on the footing of such 
custom. Agricultural customs are analogous to mercantile customs ; 
their origin may be modern, and antiquity is not a necessary condition 
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of their existence. Itis of course open to such a landlord to contract 
himself out of the custom, but if he does not do so, the custom 
must be given effect to. A tenant may protect himself either 
by express agreement or he may take advantage of the usage of 
the locality, where it exists, to claim compensation for the im- 
provements effected by him, A tenant would also be entitled to 
compensation, on the ground of estoppel, where the owner has 
created or encouraged any hope or' expectation in the mind of 
the tenant and the tenant effects the improvement in the faith of 
that hope or expectation. In such cases the landlord would not be 
entitled to possession of the land without paying compensation to 
the tenant for the expense incurred by the latter. This principle 
of estoppel is of universal application, and mention is made of the 
principle in this connection only to show that it applies equally to 
cases between landlord and tenant. 


Coming to Acts passed from time to time by the Indian Legis- 
lature, which deal with the present subject, the first Act of import- 
ance is Act XI of 1855, which has been partly repealed by the 
Transfer of Property Act IV of 1882. Act XI of 1855 was appli- 
cable only to cases where English law governed the case, and 
S. 2 enacted that “if any person shall erect any building or make 
any improvement upon any lands held by him boná fide; in the 
belief that he had an estate in fee simple or other absolute estate, 
and such person, his heirs or assigns, or his or their under-tenants, 
be evicted from such lands by any person having a better title, 
the person who erected the building or made the improvement, 
his heirs or assigns, shall be entitled either to have the value of the 
building or improvements so erected or made during such holding 
and in such belief, estimated and paid or secured to him or them, 
or at the option of the person causing the eviction, to purchase the 
interest of such person on the lands at the value thereof irres- 
pective of the value of such building or improvement ; provided 
the amount to be paid or secured in respect, of such building or 
improvement shall be the estimated value of the same at the time 
of such eviction.” This provision has been incorporated by the 
Transfer of Property Act IV of 1882, in S. 51 of that Act, and 
its operation has been thus extended throughout the provinces 
of. Bengal, Madras, Bombay, United Provinces.and Lower Burmah 
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where the Transfer of Property Act is now in force. It will be 
noticed that to entitle the tenant to claim compensation undor 
this section, it is not necessary that the real owner should have 
been aware of either of the fact that the person in possession was 
under a bond fide mistake about his title to the lands, or that he 
(the owner) should in any way have encouraged the person in 
possession by some act of his to effect the improvements. The per- 
son in possession is entitled to the benefit conferred by 8. 51, only 
when he proves that he was a transferee of immoveable property 
believing in good faith that he was absolutely entitled to the 
property. Consequently it cannot be held that a tenant building 
upon land held by him in the bond fide belief that he holds under 
a valid lease for 999 years, builds in the belief that he has an 
* absolute estate? within the meaning of S. 2 of Act XI of 1855, or 
that he is absolutely entitled? to the land within the meaning 
of S. 51 of the Transfer of Property Act. Jugur Handas v. 
Pallonjee!. This S. 51 goes much further than the English law, 
for under that law, the person in possession should also prove that 
the real owner had knowledge at the time the money was being 
spent that the land belonged to himself and not to the person 
expending the money in the belief that he was the owner. Rams- 
den v. Dyson?. It is said that in Malabar a person occupying 
and cultivating waste land with full knowledge of the owner's 
right to it is nevertheless, on being ejected by the owner, 
entitled to claim at his hands compensation for improvements effect- 
ed, but this has never been expressly decided by the courts. 
There is a somewhat similar provision in the Punjab Tenancy 
Act (XVI of 1887), S. 69 (1) of which enacts that “a tenant who 
has cleared and brought under cultivation waste land in which he 
has nob a right of occupancy, shall, if ejected from that land, be 
entitled to receive from the landlord as compensation for disturb- 
ance in addition to any compensation for improvements, a sum to 
be determined by a Revenue Court or Revenue officers in accord- 
ance with the merits of the case,.but not exceeding five years’ rent 
of the land.” 


Before we consider in detail the provisions of the several Acts 
passed by the Indian Legislature, on the subject of compensation 


1. L L. R., 22 B. at p. 16, 2. I, R, 1H. L. p. 14. 
e 
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for improvements made by tenants, we would like to point out that 
the tenant possesses the right in cases governed by S. 108 
cl. h of the Transfer of Property Act, of removing at any time 
during the continuance of the lease, all things which he has 
attached to the earth, provided he leaves the property in the state 
in which he received it. This, it will be seen, is a right quite 
different from the right to compensation for the improvements 
effected by him. So also is the right to take emblements, that is 
given to him by clause (v) of the same section under cases falling 
within it. 

It will perhaps be well first to refer to the enactments passed 
by the British Legislature with regard to similar matters in England. 
= The first Act passed in England concerning this matter was the 
Agricultural Holdings Act of 1875. This Act was repealed by the 
Agricultural holdings (England) Act, 1883 (46 and 47, Victoria, 
Chapter 61) and it is this Act of 1883 that regulates the relation of 
landlord and tenant in England at the present time. 


(a). The Act of 1888 applies to all holdings agricultural or 
pastoral, or partly agricultural and partly pastoral, of 
whatever size, as well as to market gardens. The Act 
of 1875 applied only to holdings more than two acres 
in extent, and did not apply to market gardens. 


(b). The amount of compensation was based not on the sum 
actually spent by the outgoing tenant, but op the value 
of improvements to the incoming tenant. 


(c) The award of the arbitrator was to give details and not 
merely fix a lump sum to be paid to the tenant for 
improvements. 


(d). In case of improvements mentioned in Part III of Sche- 
dule I of the Act, if the improvements were made 
within 10 years before the Act was passed, the tenant 
could claim compensation, and that even if the rent was 
fixed ata lower rate upon the understanding that the 
tenant should execute the improvement in consideration 

of such reduction in rent. 


(e)e The persons could not directly contract out of the Act of 
1888, as they could under the Act of 1875, in respect 
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of certain kinds of improvements mentioned in Sche- 
dule J. Indirectly no doubt parties could make their 
own terms as to compensation, for while under the Act 
of 1888, a landlord cannot make an agreement that no 
compensation’ whatever need be paid in respect of any 
improvement, he can specify what compensation shall be 
paid, and as long as some compensation is paid, the 
agreement is good and enforceable even under the Act 
of 1888. 


The Act contains provisions which require that the tenant 
could make certain permanent improvements mentioned in Sche- 
dule I only after obtaining the landlord’s consent; that as regards 
drainage, the tenant could spend money only after giving notice to 
the landlord about it and after the landlord’s omission to carry out 
the work within a specified time; and as regards other improvo- 
ments, he is entitled to make them and claim compensation. 


The Act lays down what things should be taken into considera- 
tion in determining the amount of compensation payable (S. 6) ; the 
landlord could set off against the amount due to the tenant the 
damages sustained by the landlord owing to the breach of any cove- 
nant by the tenant. S. 5 limits freedom of contract, and clause (2) 
of that section is a striking instance of the interference by Legisla- 
ture of freedom of contract between landlord and tenant in England. 
It gives the valuer the absolute right of saying whether in his 
opinion the compensation for improvements mentioned in Schedule 
I, Part ILL, agreed to by the parties at the beginning of tenancy in 
case of tenancies created after 1884, was fair and reasonable, or not, 
though the parties had gone on acting on the faith of the agree- 
ment for a great length of time. As regards fixtures, machinery and 
other things of the same nature, for which the tenant is not entitled 
to compensation under the Act or otherwise, the tenant could 
remove them before, or within a reasonable time after, the determi- 
nation of the tenancy, subject to certain restrictions, the chief of 
them being, that the landlord may elect to purchase any of them 
on payment of the then value of the same. When the tenant is 
not entitled to compensation under the Act of 1888, he may 
recover compensation under any agreement or custom, in th8 same 
manner as if the Act had not been passed (S. 57). The tenant is 
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not to be entitled to the value of improvements effected by him 
within one year before the-expiration.of the tenancy (8.59). An 
Act containing very nearly the same provisions was passed in the 
same year to regulate the relationship of landlord and tenant in. 
Scotland, Agricultural Holdings:(Scotland) Act, 1883, 46 and 47, 
Vict. Chapter 62. 

. Having briefly referred to the main provisions of the English 
Acts on the subject, we shall now refer to the chief Indian enact- 
ments. The chief Indian enactments are :— | 


(1). The Bengal Tenancy Act, VIII of 1885. 
(2). The Panjab Tenancy Act, XVI of 1887. 
(3). The Central Provinces Tenancy Act, XI of 1898. . ` 


(4).. The Malabar Compensation for Tenants Improvements 
Act, Madras Act I of 1900. l 
Improvement is defined as any work which adds to the 
value of the ‘holding, which is suitable to the holding, and. 
consistent with the purpose for which it was-let, and which if not . 
executed on the holding is either executed directly for its benefit or . 
is after execution made directly beneficial to vt.” The words in 
. italics do not .appear in the Madras Act. In each of these Acts, 
a list is given of what shall be presumed to-be improvements until 
the. contrary is shown. In the case of tenants with occupancy . 
rights, full power is given to the tenants to make improvements; 
and in .other.cases, the tenants have the right to make certain 
classes of improvements which are necessary for.their holding. Every 
tenant before he is ejected should -be paid compensation for the 
improvements which he has made. But no compensation is claim- 
able where.the tenant has made the improvement, ‘in pursuance--of 
a contract, or under a lease binding. him in consideration ‘of some 
substantial:advantage to be obtained by him, to make the improve- 
ment without compensation, and he has obtained that advantage... 
The Madras Act:does not contain this provision. The other Acts. 
lay. down principles on which the amount of compensation is to be - 
"fixed. Whe parties are not allowed to exclude the operation of the 
Act,and freedom of contract is thus interfered. with. For example, 
these Acts.contain provisions to the effect that nothing. im any 
contract between landlord and tenant made before.or after the, 


PART 1IX.] THE MADRAS LAW JOURNAL. 229 


passing of the Acts, shall take away or limit the right of a tenant 
to make improvements: and claim compensation for them under the 
Acts. The Madras Act enacts that contracts made after 1886 shall 
not be enforced when the tenant’s right to make improvements and 
claim compensation under the Actis restricted. In case any of the 
parties want 1t, evidence could be recorded beforehand, as to what 
were the improvements made by landlord or tenants, and what was 
the expense which the party making the improvement, had to incur. 
This would be binding on the parties in all subsequent proceedings. 
Improvements made after institution of the suit or after notice to 
quit was given are not to be paid for according to the other Acts, 
The Madras Act differs, however, in this respect, and specially 
enacts that a re-valuation may be made of improvements existing 
at the time of execution, so that compensation could be claimed by 
tenants for all improvements made up to the date of actual delivery 
of possession to the landlord. Tke amount of compensation payable 
to a tenant is not the value of the same to an incoming tenant as 
under the English law, but the amount by which the value or produce 
of the holding, orthe value of that produce is increased by the im- 
provement, though in many cases the two would agree. The Madras 
Act specially provides that the tenant shall be paid the amount so 
calculated or the actual amount spent by him, whichever is more 
beneficial to him. Such briefly are the chief provisions relating 
to improvements in the Acts passed by the Indian Legislature, and 
great care has been taken to secure to the person who makes the 
improvements, the benefit of the same in the. ‘provinces to which the 
enactments extends. As regards the provinces to which the Acts 
do not extend, the matter rests on express agreement and custom. 
The Madras High Court has recently decided that in South Canara 
an agricultural tenant is by custom entitled. to compensation for 
improvements before he can be ejected. If there is neither 
express agreement nor custom under which a tenant is entitled: to 
compensation, the maxim ‘quidquid plantatur solo solo cedit? applies 
and the landlord will be entitled, in the absence of circumstances 
raising plea of estoppel as against him, to take possession of the 
land with all the improvemenis théreon existing at the end of the 
tenancy without paying anything as compensation for the tenant 
top. the VODAPNOILOUS made-by him. : 


o. V. ANAN TAKRISHNA AIYAR. 
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HINDU AND MAHOMEDAN RELIGIOUS ENDOWMENTS— 
THE MAHOMEDAN LAW OF WAKE. 


We shall next advert to certain points relating to the Maho- 
medan Law of Wakf and to the distinction obtaining in the Sunni 
and Shiah Schools of Law with reference to Wakis. 


We have seen on a former occasion the nature of a Wakt. 
Shortly stated, it is a permanent appropriation for certain specified 
objects. Three questions have to be considered— 


Ist. What property can be constituted as Wakf? 
9nd. What are the proper objects of a Wakf ? 
3rd. How cana Wakf be validly and legally constituted ? 


As regards the first question, it is agreed on all hands that 
lands or immoveable property may be the proper subject of a Wakf. 
The only question is with reference to moveables and with refer- 
ence to the Sunni Law. The Hedaya states! as the opinion of 
Hanifa that “the appropriation of moveable property is altogether 
unlawful, whether purposely or as a dependant." But Abu Yusuf 
maintains that it cannot be unlawful if moveable property is 
appropriated as a dependant, 4. e a8 being attached to land. For 
instance, he says, “ if a person appropriate lands, together with the 
cattle and slaves attached to them, it is lawful, and the same of 
all instruments of husbandry ; because these are all dependants of 
the soil in the fulfilment of the design.” The opinion of Mahom- 
ed is also in accordance with this view. Mahomed further Says, 
and in this it is said Abu Yusuf concurs, that the appropriation 
of horses, camels or arms to carry on war against the infidels is 


lawful. 


As regards the appropriation of slaves the same is not possible 
in British India. Slavery has been abolished and trafficking in 
slavery is made an offence by the Penal Code. The appropriation 
of horses, camels or arms for the purpose of carrying on war 
against the infidel is likewise not permissible. The purpose is not 
lawful. Probably if the appropriation be for the purpose of 
providing the Government with horses, camels and arms for 
carrying on war with the country or people at war with the 
Government, then it may be permissible. 


: 1. Bk. XV, p. 284. 
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Mahomed further says that the appropriation of articles of 
utility is lawful by analogy. So that, according to him, “ the 
appropriation is lawful of all moveables, the appropriation of which 
is commonly practised, such as spades, shovels, axes, saws, planks, 
coffins (and their appendages), stone or brazen vessels, and books.” 
According to Abu Yusuf such appropriation is unlawful as analogy 
ought not to be abandoned except on the express authority of the 
sacred writings and express authority is not to be found for the 
above. ‘Notwithstanding this, it seems to be agreed by all Maho- 
medan lawyers that the Koran and other books are fit subjects of 
appropriation, as they are useful for the purpose of reading and 
instruction. 


There is a greater conflict of authority as to the fitness in 
general of moveable property for the purpose of appropriation. 
It is said that “it is not lawful to appropriate moveables, the 
appropriation of which is unusual or uncommon," and some of the 
Mahomedan doctors argue that, as appropriation requires perpe- 
tuity, and this cannot exist in moveables since these are not of 
a lasting nature," the appropriation of moveables in general is 
unlawful. This doctrine is controverted by Shafei. According 
to the latter ‘‘the appropriation is lawful of everything which 
admits of the use without a destruction of the subject, or of 
everything lawfully saleable, because such articles as admit usufruct 
resemble land, horses or arms.” As civilization advances the 
value of ntoveables comes into prominence, and the doctrine that 
land only admits of usufruct speaks well only of a crude state of 
society. Nowadays it may be safely said that there are many 
moveables which are prized more than land, are even more perma- 
nent and yield a better usufruct than land. We, therefore, find 
Mr. Amir Ali controverting this crude doctrine and citing numerous 
passages from untranslated Arabic authorities for the position that 
even money can be a lawful subject of appropriation (See Amir 
Ali, Tagore Lectures, Vol.I, pp. 202—207). 


It must now be taken as settled (consistently with the rapid rise 
and progress of modern civilization) that every kind of moveable 
property which has a saleable value admits of being the subject 
of appropriation and the authorities are consistent with this view. 


2 ! à 
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The case of Fatima Bibee v. Arif Ismailjee Bham! is no 
doubt against this view. It was there held that shares in limited 
companies could not be the subject of wakf. Wilson, J., observed 
* at p. 75: “Land according to all the authorities may be ap- 
propriated. And the power has been, it is universally agreed, 
extended to certain other kinds of property, though the exact degree 
of the extension is a matter in difference among the authorities, 
But it is agreed that it does not apply to such things as perish in 
the using, under which head money appears to be included. And if 
money cannot be appropriated, it seems to me clear that the possi- 
bility of money hereafter in the form of dividends cannot be.” 


The judgment proceeds on the ground of analogy. But 
we cannot see how it can be said that shares in companies are 
* such things as perish in the using." The shares can by no 
stretch of imagination be said to perish in the using. Of course 
bhe documents evidencing the right to the shares will be subject to 
wear and tear, for if they pass through various hands they may 
suffer from the use. Even if the papers were lost, the right to. 
receive dividends is not gone. Moreover, as Mr. Amir Ali says 
in his Tagore Law Lectures, it is not true to say that money 
cannot be appropriated. The argument from analogy therefore 
fails, and is rather in favor of the view that these modern forms of 
investments neither known nor even thought of by the old lawyers 
are fit subjects of appropriation. It is, therefore, satisfactory-to find 
the Allahabad High Court upholding appropriation of, moveable 
property in the recent case of Abu Sayid Khan v. Bakar Al. 
Mr. Justice Banerji and Mr. Justice Aikman held in that case, after 
a consideration of all the authorities, that a wakf of moveable 
property might be validly constituted, and that such a view was in 
no way inconsistent with the principle that perpetuity was a 
necessary condition of a valid Wakf. This was the opinion of Mr. 
Justice Kemp so long ago as 1869 in the Calcutta case of Khajah 
Hossein Ali v. Shahzadee Hazara Begum’. 


If money is appropriated it is said by some of the ancient 
doctors that such money should ‘be invested in some partnership 


business and its profit applied to the purposes of Wakf. This 


1. (1881), 9 0. L. R. 66. 3. (1869), 12 W. R. 344. at p. 846. 


2. (1901),I. L. R., 244.,.100. 


. S 
e » . = 
í 


> 


PART IX.] THE MADRAS LAW JOURNAL, 233 


again shows how limited was the range of investments known to 
ancient society. It cannot be regarded as prohibiting other forms 
of investments known to recent civilization. Government Securities 
are of recent origin, and an investment in the same will be valid. 
When a wakf is made of goods which are capable of being 
weighed or measured like corn or cloth, it will be valid and such 
goods will be sold and the proceeds invested. A wakf of clothing 
for the poor to be worn at particular seasons and then returned 
, will be lawful. l 
With reference to the divergence of view among the ancient 
doctors, Mr. Amir Ali says: “The doubt, which one or two of 
the ancient Hanaf doctors had expressed as to the validity of 
the wakf of certain kinds of moveable property in contradis- 
tinction to certain other things, was the outcome of primitive and 
archaic conditions of society, and was founded on the notion that 
as perpetuity was essential to the validity of Wakfs, it could 
hardly be secured by the dedication of moveable things generally. 
But as the Mussulman communities progressed in material civili- 
sation and commerce developed, it came to be recognised universally 
that ‘the Wakf of everything which forms the subject of business 
transactions or which it is customary in any particular locality 
to make a Wakf of is valid.’ The observant reader will not 
fail to see that ‘custom’ or ‘usage’ is an important factor in 
Mahomedan Law...... ..It enables communities to progress and 
develop in spite of the strict letter of the law...... According to the 
present usage ‘wherever it has become customary to make wakf 
of any kind of moveable property, it will be held valid notwith- 
standing that,in the time of the companions, the custom may not 
have existed. From this it is evident that the appropriation of 
moveables depends purely upon thé circumstances of the age 
and the conditions of society and the usages of the people. 
According to this principle, the appropriation of mere rights and 
profits a prendre would appear to be valid.” If it be objected 
to the above that history places the zenith of Mahomedan material 
civilisation before rather than after the date of the Hedaya' 
where you find this conflict stated, it may be observed that the 
Hedaya does contain passages admitting of the appropria- 
tion of gold and silver though these passages do not appear in 
e er a ee gees esa 


1, Wilson's Digest of Anglo-Mahomedan Law, p. 269, 


2 
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the translation of Hamilton as edited by Grady (see the passages 
given in Amir Ali, note (2) to pp. 206 and 207). 


There was no difficulty under the Shiah School. There a 
wakf may be made of any kind of property and there can be no ob- 
jection on the score of property being moveable. As Sir Roland 
Wilson saysin his Digest of Anglo-Mahomedan Law: “ The Shiahs 
allow wakf of any specific thing, moveable or immoveable, from 
which any benefit can be lawfully derived consistently with the 
preservation of the thing itself." 


Then a question arises whether property which is subject to 
à mortgage may be validly appropriated asa wakf. There seems 
to be nothing in the Mahomedan Law books to invalidate such 
wakfs. Mr. Justice Markby, however, stated in one case (Khajah 
Hossein Ali v. Shahzadee Hazara Begum+) that in order that there 
might be a valid wakf there must be a complete appropria- 
tion, and that where there was a mortgage of property which 
was proposed to be constituted as wakf, there was no complete 
appropriation. He stated that though “if we carried out the 
doctrines of Aboo Yusoof, as stated in the Hedaya to their logical 
conclusion, * * * we should arrive at the result that even if there 
was not a complete appropriation by Khajah Syed Hossein, there 
was a binding obligation to make a complete appropriation by 
clearing off the mortgage,” yet “if we should carry out the 
doctrines of Imam Mahomed, we should arrive at an opposite 
conclusion". ‘The reason given by him was that an appropriation 
of a thing under mortgage would be void according to Mahomed, 
as in that case there could be no absolute transfer to the Mutwallee 
of a thing defined, the thing appropriated being liable to be sold 
and an indefinite part abstracted from the appropriation. 


In this conflict, Mr. Justice Markby states, that he must have 
recourse to the only other work of Mahomedan law to which 
he had access, viz, the work of Khalil Ibu Ishak translated into 
French by M. Perron. Quoting passages from this translated 





1. [1869], 12 W. R. C. R. 344 ut pp. 848 and 349. 


In Mohinudin v. Manchershah (1882), I. L. R., 6 B. 650 it was held that a gift of 
propertyein possession of a mortgagee was invalid (the case was of a gift by a father 
to his daughter). This case must be treated to have been overruled by the decision of 
the Judicial Committee in Mahomed Bukshkhan v. Hosseini Bibi (1888), L. R. 16 I. A.81. 

e 
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work he states the effect of those passages to be that “ the 
appropriation" is “ obligatory on the appropriator even when 
the property is under pledge, but the appropriation is evidently 
incomplete and the obligation is upon the appropriator to complete 
it. If he does nat do so during his life-time, the appropriation 
is null as the obligation does not pass to his heirs.” (The italics 
are ours). 

But although the effect of the passages from Khalil Ibu Ishak 
is to make the appropriation null, the obligation not passing upon 
the heirs, Mr. Justice Markby says that this view ought not to 
be accepted as according to the Futwa Alumgeree the obligation 
passes to the heirs, and the latter are bound to render the appro- 
priation effectual. 


It was, therefore, held by Mr. Justice Markby in that case as the 
result of all the authorities that there was no complete endowment 
of mortgaged property until the property was released, that it was 
the duty of the heirs to release it, that if they could not release it 
the appropriation was null, and that if the release was effected by a 
sale of the thing mortgaged, the surplus proceeds would have to be 
invested by the heirs for the purchase of immoveable property for 
the purpose of appropriation but that until the appropriation, was 
complete the title of the heirs was not divested. 


Mr. Justice Kemp differed from this Judgment. He held 
that the mere fact of the subsistence of the mortgage at the time 
the endowment was made would not render such endowment 
invalid and that the equity of redemption was sufficiently definite 
to be made the subject of endowment. The question whether if 
the endower had known, at the time of appropriation, that there 
were no other assets to pay off the mortgage and that there could 
be no surplus (after sale of the mortgaged property and discharge 
of the mortgage debt) though it afterwards should turn out that 
there was a surplus, was left open. . 


Upon appeal under the Letters Patent the Appellate Court 
consisting of Peacock, C. J., Jackson and Macpherson, JJ., up- 
held the judgment of Mr. Justice Kemp and held that the existence 
of a mortgage ab the time of the endowment did not render the 
appropriation invalid under the Mahomedan law’. " 


1. [1869]11 W. R.C. R. 498 : 4 B. L. R. A. C. J. 86. 
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As regards the authority relied upon by Mr. Justice Markby, 
Peacock, C. J., observed in that case: “The authority quoted!**, 
does nob appear to be binding in this country. Mr. Justice Markby 
himself remarks that ‘the author belongs to a sect of Sunnis said 
not to be known in India.’ But even if the authority of that work. 
is to be admitted as binding in India, it does not appear to support 
the position for which it was cited, viz., that if there be a mortgage 
prior to endowment, and no assets are left by the endower to pay 
off that mortgage, the endowment is absolutely void as against 
every one. Iam of opinion, therefore, that the endowment was 
-valid as against the heirs of the endower, and consequently that, by 
virtue of the endowment, the Mutwalli is entitled to the surplus 
proceeds of the sale, the mortgage having been satisfied.” 


Upon principle also the distinction taken by Mr. Justice 
Markby is not tenable. He says that there is an obligation which 
is imposed not merely upon the appropriator but also upon his heirs 
to discharge the mortgage. There is nothing inconsistent in the 
subsistence of this obligation together with the validity of the 
endowment. The mere fact that the obligation is not discharged 
by the persons who are bound to discharge the same cannot 
annul the endowment. l 


The statement of Mr. Amir Ali in his book on Mahomedan 
Law (Vol. I, p. 210) that “the Wakf of land which is on lease or 
which is subject to a mortgage is valid" is, therefore, absolutely 
correct and supported by authority. | 


The next question that has to be considered is whether the 
appropriation of an undefined part or portion of a thing is valid; 
In the Hedaya it is stated that an undefined part of a thing may be - 
appropriated. Reference is then made to the conflicting doctrine of 
the two disciples. According to Aboo Yoosaf the appropriation of 
an undefined part or portion of anything (such as the half, or the 
fourth of a field, house, &c.) is lawful. According to Aboo Yoosaf 
the taking possession is not essential, and separation is only essen- 
tial for taking possession, and therefore the appropriation of an in- 
definite part is lawful. ‘From this rule he excepts two cases, viz., 
(1) a mosque and (2) burying-ground. The appropriation of an 


l. M. Perron's translation of Khalil-Ibu-Ishak’s work, 
e 
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undefined portion for the use of a mosque or burying-ground is 
stated by him to be unlawful although it be of an indivisible 
nature. 


According to Mahomed, the appropriation of an undefined part 
is unlawful. According to his doctrine, possession is essential : 
to a valid appropriation and where this does not take place 
because there is no division, there is no valid appropriation. 
Even according to him, however, if a thing is incapable of division, 
the appropriation of an indefinite part of it is legal as the thing 
may be leased or let out on hire and the parties may divide the 
rent. — l it 

The reasons which led the Muhammadan Doctors to maintain 
the doctrine of Musha were two. 


(1) In cases of gift seisin was neecssary to validate such gift, 
bub such complete seisin would be impracticable with res- 
pect to an indefinite part of divisible things as it would 
be impossible to make seisin of the thing given without 
its conjunction with something that was not given as 
gift. 

(2) If the contrary view should be upheld (viz., that the gift of 
parb of a divisible thing was lawful without separation) it 
would be incumbent upon the giver to make a division 
which he did nob engage for and which might possibly 
be-injurious to him, | 


The reasons given do not appear to be satisfactory. Why itis 
impossible to give seisin of a part without giving seisin of the 
rest is not stated. Ifthe donor has possession of the part, why is it 
impossible to give to the donee such possession as the donor may 
have? It cannot be said that co-sharers have no possession ; each of 
them has possession and why should not such possession be transfer- 
red to another ? If the donor is out of possession, why should not 
he clothe the donee with the right to recover possession? The 
other reason is equally unsatisfactory. In cases where the part is 
divisible, how is it injurious to the donor to divide and enjoy the 
separated share? If he has already parted with the whole of his 
interest, what is the injury he will sustain which the law las to 
regard. The law has no.concérn with -any injury the donor who 
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has parted with his interest may sustain. If he has only transferred 
a part of his share, prmá facie, the donee must have the right to 
divide unless the donor expressly covenants that the donee should 
not exercise the right. 


The decisions upon this point are not altogether uniform and 
consistent. First of all the question has been considered whether 
the British Indian Courts are bound to administer the Mahomedan 
law of gifts as a rule of Mahomedan law. 


The Civil Courts Acts IIL of 1873 (for Madras) and XII of 1887 
(for Bengal, North-Western Provinces and Assam) by Ss. 16 and 
97 respectively provide that Mahomedan law is to be applied where 
the parties are Mahomedans in cases in which the question to be 
decided is one regarding succession, inheritance, marriage, or caste 
or any religious usage or institution. No specific-reference is made 
to gifts though it is otherwise in the Punjab Laws Act IV of 1872 
(as amended by Act XII of 78), B. 5. In cases not provided for as 
above, the Courts are asked to administer the rule of justice, equity 
and good conscience. It will be strange if the Mahomedan law 
of gifts is not to be administered as a rule of justice, equity and good 
conscience for otherwise the Mahomedans may create estates un- 
known to the Mahomedan Law of gifts, But this cannot be and 
the Mahomedan Law of gifts has been applied by Courts as a 
rule of justice, equity and good conscience. 


In Mussumat Shumsh-ool-nissav. Mussumat Zohra Beebee! a 
Full Bench of the Allahabad High Court held by a majority of 
Judges that under S. 4 of Act VI of 1871, questions of “ gift" are 
not included under theterm “succession” and that the law to be 
administered is not the Mahomedan Law of gifts but the rule of jus- 
tice, equity and good conscience. As Mr. Justice Pearson observed 
in that case: “The Courts are not absolutely bound to apply the 
Hindu or the Mahomedan Law strictly to questions regarding gift or 
to any questions save those specifically mentioned in S. ?4 of Act 
VI of 1871. It is urged that in practice the Courts have been 
used to administer the Hindu and the Mahomedan laws without any 
restriction; and there is ground for believing that some portions 
of that low relating to questions other than those specified in S. 24 
have been frequently applied. These portions may continue to 


L1. [1878] 6 N. W. P. 2. 
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have a virtual operation in so far as they coincide with and express 
the principles of justice, equity and good conscience, but their 
application as parts of the Hindu and Mahomedan law is not 
binding." - | 

In a later case before the same Court, Nizam-ud-diu v. Zabeda 
Bib?! where tho question was as to the validity of a gift of undivided 
property to two donees without making any division betwen them 
at the time, the Court held that the same was invalid under the 
Mahomedan Law and that justice, equity and good conscience did 
not require them to hold otherwise: though we fail to see the 
reasons upon which the actual decision in the case rests. 


A similar principle has been affirmed by the same Court with 
regard to questions of pre-emption?. l 


The Calcutta High Court has adopted thé same view in an 
early case?. The Madras High Court has in a recent case! taken ` 
the same view of the question. It has been held by Mr. Justice 
Benson in that case that the doctrine of Musha has not been. 
applied in the Madras Presidency and that under S. 16 of the 
Madras Civil Court’s Act it is not obligatory for Courts to apply 
the doctrine of Musha as obtaining in the Mahomedan Law. 


But all this reasoning will not apply to tlie case we are consider- 
ing. Courts are bound, under the sections of the Civil Courts Act 
already referred to, to apply the Mahomedan Law in questions 
regarding any religious usage or institution. If the Mahomedan Law 
invalidates a gift of undivided property as wakf, can. the Courts say 
that itis not a question affecting religious usage and institution, 
and, therefore, they are not bound to apply the Mahomedan Law. 
"Whatever answer may be given in cases where the gifts are to 
private persons, it seems to us that gifts of property in wakf ave 
governed by the rules of Mahomedan Law and that the Courts are 
bound to apply and administer such law. 


1, (1874) 6 N. W. P. 338. The case of Sahibunnissa v. Hafiza (1887) I. L. ., 9 A. 
218 does not apply the rule, if any, of Mahomedan Law that a gift of more thau a 
person’s interest is void altogether on the ground of justice, equity and good 
conscience. 


2. Mussswmat Chundo v. Hakéem Alim-ood-Deen, 6. N. W. P. (P. B.) 28; Gobind 
Dayal v, Inayatullah (1885) I. L. R., 7 A. 775. 

8. Zohorooddeen Sirdar v. Baharoollah, W. R. (1864) 185. - e 
; 4, Alabi Koya v. Mussa Koya (1901), Y. L. R., 24 M. 513. See also Ibrahim Sahib 
v. Muns Mirudin Sahib (1870) 6 M. H. C. R. 26 where the Mahomedan doctrine of 
pre-emption has beon held to be inapplicablo to the Madras Presidenc¢. 


3 . 
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We have therefore to see what is the Mahomedan Law as’ 
regards gifts of undivided property. Itis said that such gifts are 
invalid because of the doctrine of Musha. his doctrine. as 
stated by the Judicial Committee in Muhomed Buksh Khan v. 
Hosseini: Bibit is: “That a gift of an undivided share. in a sub- 
ject capable of division is not good because it would lead to con- 
fusion." This doctrine is said. to be a refined one and to extend it 
further will be in the language of their Lordships “ a refinement on 
a refinement amounting almost to a reductio ad absurdum." 


As regards the rule that a gift is invalid if possession is not 
given (and the rule as to Musha is said to be based partly upon 
this) the Privy Council observe that “ the principle upon which 
the rule rests has nothing to do with feudal rules and that the 
European analogy is rather to be found in the cases relating to 
voluntary contracts or transfers; where if the donor has not done 
all he could to perfect his contemplated gift, he cannot. be 
compelled to do more". We might further observe that the 
necessity for delivery of possession would seem to have been insisted 
on by the old writers more as a rule of evidence than as a rule of. 
law, because our ancients thought non-delivery of possession was 
evidence of a benami transaction or of an intention upon the part 
of the donor not to transfer the property. Publicity was required 
by the ancients of any transaction, and the only way they knew of 
giving publicity to tr ansfers of property was delivery of possession. 
We moderns also insist on publicity, and the way in which this is 
effected by us is registration. To clothe a rule of évidence or 
presumption suited to ancient civilization with the authority of a 
rule of substantive law is to disregard modern progress and 
unnecessarily to retard the development of individual property. 
As observed by the Privy Council in Shaikh Muhammad Mumtaz 
Ahmad v. Zubaida Jan? ; “the doctrine relating to the invalidity 
of gifts of Musha is wholly unadapted toa progressive state of 
society and ought to be confined within the strictest rules." 


An exception to this rule of Musha has been recognised and 
acted on by the Privy Council in Ameeroonissa Khatoon v. Abedoo-. 


EM M—————————M MM LLLA 
l. (1888) L. R., 15 I. A. 81. i 
2, *1889) I, L. R, 16 I. A. 205 at p. 215. Sce also Mullick Abdool Gwffor v. 
Muleku (1884), I. L, R., 10 C. 1112 at p. 1123, S 


a 
‘ 
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nissa Khatoon!. Their Lordships observed that the rule had no 
application where the subject of the gift was a definite share in 
Zamindari in which the nature of the right was defined and regulat- 
ed by the public Acts of the British Government according to which 
Shares in Zamindaris were, in themselves and before any partition, 
definite ‘estates capable of distinct enjoyment by perception of 
separate and defined rents. Similarly it has been held in Ebrahim- 
bhai v. Pulbai? that there may be a gift of a person's share ina 
certain fund in court or of à person's definite share of the moneys 
in the hands of the Accountant-General. 


- A second exception to the rule is where the gift of an undivid- 
ed property is made by one sharer to another sharer?. If there are 
only two shares and there is no confusion when one gives his share 
over to the other, what difference does it make when there are more 
than. two and one gives his share to any of the others? As 
observed by the judicial committee to extend the rule to such a case 
will be a refinement upon refinement amounting to an absurdity 
which ought not to be allowed to prevail‘. 


A third exceptions is in a case where the gift is by a father to 
his child® or by a guardian to his ward’. 


A fourth exception also allowed by the judicial committee is 
that possession given and taken under a gift of undivided property 





1. (1875)'L. R., 2 1. A. 87 at p. 105. This case was followed. in Jiwan Bakhsh 
v. Imtiaz Begum (1178), T. L R., 2 A. 93 and Kasim Husain v. Sharif-un-nissa (1883), 
T. L. R., 5 A. 285. 

2, (1902) I. L. R., 26 B. 577. 

3. Ameena Bibee v. Zeifa Bibee, 3 W. R. 97 approved by the Judicial Committee 
in Mahomed Bukshkhan v. Hosseini Bibi (1888), L. R., 15 I. A. 81. 

4, (1888), L. R., 15 I. A, 81 at p. 95. 

6. A gift by a husband to his wife is not within the exception. Hence a girt of 
undivided property by a husband to his wife is bad under Mahomedan Law. Whether 
ib is void or only invalid and whether in the latter case a subsequent partition makes 
it good has not been decided. Emnabai v. Hajirabai (1888), I. L. R., 18 B. 352. But 
the husband living with the wife in the property conveyed is not inconsistent with the 
possession being given over tothe wife. Amina Bibi v. Khatija Bibi (1864), 1 B. H. 
C. 157 ; Azim-wn-nissa Begum v. Dale (1868), 6 M. H. C. 405; Esuph Ravuthan v. 
Pattamsa (1899), I. L. R., 23 M. 70. Macnaghten’s Precedents, Case 22. Same 
principles hold good in the case of a gift by s wife to her husband. See also 
Hamar-un-nissa v. Hussaini (1880), I. L. R., 3 A. 266. 

6 Wajeed Ali v. Abdool Ali, W. R, (1864) 121. See also Nawab Umjad Ally 
Khan v.Mohwmdee Begum (1867), 11 M. I. A. 517, where a reservation by the donor 
of some interest has been held valid. Macnaghten’s Precedents, Cases 9, 13. 

7. Wajeed Ali v. Abdool Ali, supra. In the case ofa gift by a stranger to an 
infant seisin to the guardian is enough; or if the infant has attained discretion, 
geisin in the infant is enough. Macnaghten’s Precedents, Case 19. Wilson's Digest 
of Anglo-Mahomedan Law, Sec. 304. à 
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transferred the property to the donee without reference to any 
question whether such a gift is invalid or otherwise!. 


A fifth exception (which, however, is nob a real one) is that the 
rule does not apply to property which is not capable of division. 
Reversionary interests, or Malikana or other choses in action are 
not capable of division and so may be validly gifted?. 


If the rule as to Musha is founded upon the principle that a 
gift must be followed by possession, we may say that a sixth excep- 
tion will hold good as in a case where the donor is out of possession. 
In such a case if the donee is given the right to take possession 
that must satisfy the requirements.of the law, A person who is 
out of possession cannot of course transfer his possessory right and 
if that is done by a document it is something which the law does 
not know of. Butwhena trespasser is in possession what objection 
can there be where the true owner transfers the properby by way of 
gift to a third person and clothes the latter with the right to take 
possession? This was the principle decided by the judicial eom- 
mittee in Kali Das v. Kanhya Lal’ which wasa case decided und er 
the Hindu Làw, and this principle was approved by the same com- 
mittee in a case arising under the Mahomedan Law'. In the case 
of Government pro-notes authority to receive interest will be suffi- 
cient, 

l. Sheikh Muhammad Mumtaz Khan v. Zubaida Jan (1889), L. R. 16 I. A. 205. 


A right to receive pension is not capable of partition. Sahib-un-nissa v. Hafiza Bibi 
(1887), I. L. R., 9 A. 213. 


2. Mullick Abdool Quffoor v. Muleka (1884), I. L. R., 10 C, 1112. 


. 8. (1884), L. R., 11 I. A. 218. 


4. Mahomed Buksh Khan v. Hosseini Bibi (1888) L. R., 15 I. A. 81 at p. 95. Seo 
also Mullick Abdool Guffoor v. Mwuleka (1884) I. L. R., 10 C. 1112 at pp. 1124 and 1125 
and Amir AH, p. 76. See also the case of Rahim Bakhsh v. Muhammad Hasan (1888), 
I, L. R., 11 A. 1 (at p. 10) which recognises this distinction though the decision is 
that the gift is iuvalid for want of possession. The case of Meherali v. Tajudin 
(1888), I. L. R., 13 B. 156, which holds that tho ruling of the «u.!ieial Committee in` 
Kalidas v. Kanhya Lal is inapplicable to Mahomedan Law mnst be trouted to have 
been overruled.—See Totiram v, Ramkrishna (1902), I L. R., 27 B, 31 ax p. 39. 


5. Nawbhi Umjad Ally Khan v. Mohumdee Begum, 11 M. I. A. 517. 
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The. case of properby mortgaged with possession to the mort- 
gagee already dealt with will conclusively show that the necessity 
as to possession is neither an invariable nor an inflexible rule. It has 
been already shown that a gift of mortgaged property as wakf is valid, 
It is upon this principle Kemp, J. has decided in Khajah Hossein 
Ali v. Shahzadee Hazara Begum! that a gift of undivided property 
“as wakf is valid. But the judgment of the judges who decided the 
case in an appeal under the Letters Patent makes no reference to 
this point as probably being unnecessary for the decision. 


The subject is fully discussed by Mr. Amir Ali in his book on 
Mahomedan Law, and he shows that the rule had its origin in a 
primitive condition of society and applied to small plots of lands or 
houses. He also gives some passages from later writers which 
bear the stamp of being written in a progressive age and show, 
therefore, due regird for progress. The gift of crops in a land will 
be valid if the donee had authority to reap the crops. This is 
consistent with the rule laid down in Kali Das v. Kanhya Lal’. 


The Shiah Law is different. The refined doctrine of Musha is 
not applicable to cases governed by that School.’ Hencea gift of 
undivided property is valid whether such property is or 1s nof 
capable of partition. In a case of wakf of undivided property if 
the same is not capable of division, it is the doctrine of even Abu 
Yusuf, as already mentioned, that an appropriation of such 
property for building a mosque or for a burying ground is invalid, 
The reason is obvious. No mosque can be built, and if it is so 
dóne it will affect other people's rights. But an appropriation of 
the same property for the expenses in connection with a mosque 
is valid. The sume must hold good of the Shiah law. 


(To be continued). 


ES € — 


1. (1869) 12 W. R. 344, ° 
2, (1884) L. R., 11 I. A. 218: S. C. I. L. R., 11 C, 121, ` 
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NOTES OF INDIAN CASES. 


Raghunatha Thathachariar v. Venkatesa Tawker—I. L. R., 
26 M.101:—We doubt the correctness of this decision. An 
applieation for execution was presented in time though 16 was not 
in proper form for want of verification. The application having 
been returned for amendment and amended within the time 
given, its re-presentation after 12 years from the date of the 
decree does not render the application ineffectual under S. 230 of 
the Civil Procedure Code. Even where under Art. 179 of the 
Limitation Act time runs from the date of a previous application 
in accordance with law, a substantial compliance with the provisions 
of the Code has been held to satisfy the requirements of the article. 
See Hama v. Varada!, Hari v. Narayan*, Sawmia Pillai v. 
Chockalingam Chettiar®, and Kahlilul Rahman v. Gobind Pershad*. 

We do not see anything in S. 280 of the Code to justify the 
decision that a defective application subsequently amended with 
the permission of the Court is not to be treated as a proper applica- 
tion from the date of its first presentation. - 

Kaveri Ammal v. Sastri Ramier—I. L. R., 26 M. 104 :—We 
refer to this judgment for a curious discovery brought to light at 
page 109 of, the report. It was the general belief in the legal 
world that the decision in the Uttumalar case? laid down the law 
for the first time upon a novel point which had not arisen for 
decision since the judgment of the Calcutta High Court reported 
in the gap volume of Sutherland’s Weekly Reporter. It was 
not discovered notwithstanding the assiduity and industry of 
all the eminent lawyers engaged in this country, that the 
Ramnad.case® was a direct authority on the point. It was not 
a mere dictum but an authoritative pronouncement by the 
Judicial Committee upon the very point which afterwards taxed 
the ingenuity of many a Hindu lawyer. The fact is that the 
Ramnad case is so well known and so-frequently referred to as 
authority on the question of the widow’s power to adopt with the 
assent of the Sapindas that the less important pronouncement 
somewhat summarily made that Kunjara Nachiar was the step- 
mother of the boy adopted in conjunction with the other wife has 


been altogether overlooked. 





17M.76. 6. LL.R,23M.1. 
200.338. 6. 12 M. I. A, 397, at 


pages 424, 446 nnd 447, 


LL. R., 16 M.142. 8. 
LL. R., 12 B. 427. 4. 


I. L: R; 
T, L. R., 


l1. 
2, 
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In re Paree Kunhammed—lI. L. R., 26 M. 116 :—It is much 
to be regretted that subordinate courts do not pay proper attention 
to the requirements of the law in granting sanctions to prosecute. 
We would draw their attention to the observations of Mr. Justice 
Bhashyam Avyangar in the.case under notice and in the later case 
ab page 1938. 


Raja of Ramnad v. Seetaram Chetty—I. L. R., 26 M. 120 :— 
There are several things done on the Original side of the High 
Court under the sanction of custom. One often hears the familiar 
phrase that such and such a thing is the practice. We are not dis- 
posed to quarrel with practice where the law has nothing to say to it 
though we fear that a blind admiration of practice has a tendency 
to blunt one's perception of the law. We trust that the practice 
of issuing a warrant in execution of a decree to a special bailiff 
with authority to seize a debtor anywhere in this Presidency has 
received its death blow. We would suggest to practitioners on the 
Original side the desirability of examining into the legality of other 
matters now supposed to be governed by the practice of the Court. 


Sriramulu v. Kristamma—l. L. R., 26 M. 148 :—Thisisa well- 
considered judgment of Mr. Justice Bhashyam Aiyangar, but wecon- 
fess with all respect a difficulty in accepting it as quite in accord with 
the previous authorities. It is not easy to criticise the judgment of 
eminent a judge But his argument does not appear to us to be 
convincing. The whole thing turns upon the nature of a widow’s 
estate. We know it is terminable with her life. We also know 
it is terminable by remarriage under the express language of the 
statute in accordance with Hindu Law and feeling. Is it also 
terminable on adoption? There is no doubt itis, with reference to 
the property inherited by her but not alienated. If the alienation 
before adoption was for a justifiable purpose, it was good for ever. 
If the alienation be not justifiable, Mr. Justice Bhashyam Atyangar 
says it is good for life though the adoption divests her of the 
remainder of the estate. If the alienee is liable to be defeated by 
the reversioner at her death, and if the widow is divested by her 
adoption, why should not the alienee be defeated by the adopted 
son, There are numerous dicta in favour of this view. Theques- 
tion, however, is' not free from difficulty. 
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SUMMARY OF RECENT CASES. 


Nottingham Permanent Benefit Building Society v. Thurstan, 
[1903] A. C. 6. 


Contract—Minority—Building Society— Minor Member—Purchase 
of lands by minor—Purchase-money borrowed from Building 

- Society and paid to vendor—Advances of money by Building 
Society’ for improvemenis— Right of subrogation—Mortgage | 
void. 


A mortgage executed by a member of a building society for 
advances made to him for the purpose of building is void if he is a 
minor, notwithstanding that under the Building Societies. Act, 1874; 
(C. 42) S. 88, à minor may become member, as the Infants Relief 
Act, 1874, renders the transaction of a minor borrowing money 
and having to re-pay it absolutely void. 


A minor may bea member without having any necessity ‘to 


borrow: 


Where a minor who was a member of a building society 
purchased land and borrowed money from the building society. by 
mortgage of the land to pay off the vendor and to build upon the 


land. 


Held (1) that the two transactions were not one and the 
same but different, 


(2) that the building society was subrogated to the 
right of vendor’s lien for purchase money and so 
was entitled to a lien to the extent of the purchase 
money paid by the building society. 


(3) that the mortgage was void as against the minor so 
far as the advances made for the purpose of build- 
ing and making improvements were concerned. 
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Imperial Bank of Canada v, Bank of Hamilton [1903], A. C. 49. 


Mistake of faci— Money paid under mistake— Right to recover — 
Knowledge and means of knowledge—Cheque cer tified—S'ubse- 
quent fraudulent alterattion—Presentment in another Bank— 
Original Bank paying cheque under mistake—Notice of dis- 
honor, |j sx og 
Money honestly paid by mistake of fact can be recovered 
back, although the person paying it does not avail himself of the 
means of knowledge possessed by him. Meéans of knowledge is 
not the same as actual knowledge, i l 


. Kelly v. Solari, 9 M. & W. 58. followed. 


The effect of marking or certifying a cheque is to-give the 
cheque additional currency; by shewing on its face that it is drawn 
in good faith ou funds sufficient to meet its payment and by add- 
ing to the credit, of the drawer the credit of the Bank on which 
it is drawn and which certifies, 


Gaden v. New foundland SavingsBank (1899) A.C, 281 referred to. 


It is open toa banker who certified a cheque to plead that 
it was fraudulently altered after it had been certified by the 
Bank though the condition of the cheque when certified afforded 
an opportunity for the fraudulent alteration, X 

Scholfield v. Harl of Landesborough (1896) A.C. 514 referred to. 

Negligence in paying á cheque without first looking to the 
account of the drawer even if it ‘operates as estoppel does not 
estop the banker paying if such negligence does not induce the 
person to whom it is paid to treat the cheque as good and give 
credit. ON E : 

The rule laid down in Cocks v. Masterman, 9, B. & C. 902 ; 
98 R. R. 365, viz., that the holder of a billis entitled to know 
on the day when it becomes due whether it is an honored or is a 
dishonored bill,and that if he receives the money and is suffered to 
retain it during the whole of that day, the parties who paid it cannot 
recover it back has reference to negotiable instruments on the 
dishonor of which notice has to be given to some one (i. e., either 
drawer or indorser who will be discharged from liability unless such 


notice is given in proper time) and is not to be extended to other 
4 | ; 
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cages as where notice of the mistake is given in reasonable time and 
no loss has been occasioned by the delay in giving it. 


A drawer of a forged cheque is not entitled to any notice of 
its dishonor by non-payment, 


Where, therefore, a cheque for 5 dollars certified by the stamp 
of the respondent bank on which the cheque was drawn was frau- 
dulently altered by the drawer to 500 dollars, and the drawer 
took the same to the appellant bank and opened an account with 
it and the appellant bank honored other cheques drawn by the 
drawer and the appellant bank presented the cheque for 500 
dollars to the respondent bank who after paying the same in igno- 
rance of the fact of its fraudulent alteration sued to recover the 
sum of 495 dollars. 


Held that the respondent bank was entitled to recover. 





Dublin United Co. v. Fitzgerald [1903], A. C. 99. 


Tramway Company—Liability to maintain and keep road in good 
condition and repair—Failure—Damages. 


S. 28 of the Tramways Act provides that the promoters of a 
tramway should subject to the superintendence, direction and 
. satisfaction of the road authority, maintain and keep in good 
condition and repair so much of the road as lies between the rails 
of a tramway. 


The Tramway Company is, therefore, under an obligation to 
keep the said portion of the highway in a safe and fit condition for 
public traffic,and if the company fail to do it, the company will be 
liable in damages to the person injured thereby. 


Where granite silt have been used for the road and the 
surface (i. e., the top portions) loses its roughness by gradual use 
and becomes slippery; it is obligatory on the Tramway Company to 

remove this slipperiness by throwing sand daily over the surface 
as a temporary expedient or by any other permanent mode which 
may suggest itself to the Tramway Company and which may be 
EIOS of by the road authorities. 


The mode of discharging an obligation must not be confused 
with the obligation itself. 
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Starkey v. Bank of England [1903], A. C. 114. 


Principal and Agent— Transfer of stock—Forged power of attorney 
—Implied warranty of authority—Liability of agent. 


The rule laid down in Collen v. Wright, 8 E. & B. 647 is not 
confined only to a case when the transaction is one of contract, but 
extends to every transaction or business into which a third party is 
induced to enter by a representation that the person with whom he 
is doing business has the authority of some other person whether 
such person knows of the defect of his authority or not. 


Where, therefore, a broker under a power of attorney from 
a, stockholder which was forged but which he did not know to 
be forged applied to the Bank of England for transfer of consols 
to a purchaser and the bank accordingly transferred. 


Held (1) that there was an implied warranty on the part of 
the broker that he had authority from the stock 
broker, and 


(2) that the broker was liable to indemnify the bank 
the claim of the stockholder for restitution. 





Wise v. Perpetual Trustee Company, Limited [1903], A. C. 139, 


Club Law—Nature of clubs—Liability of members—Hight of 
trustees to indemnify. 


Clubs are associations of a peculiar nature. 


They are societies the members of which are perpetually 
changing. They are not partnerships. They are not associations 
for gain. 

No member of aclub as such becomes liable to pay to the 
funds of the society or to any one else any money beyond the 
subscriptions required by the rules of the club so long as he 
remains a member. 


The right of trustees to be indemnified by their cestui que 
trustent against liabilities incurred by such trustees by holding 
trust property does not apply to all trusts nor to cases in which the 
nature of the transaction excludes it. 


Hardon v. Beldlios [1901], A. C. 118 referred to. 


To- 0. o8 
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Where the trustees: of a club entered into a lease on behalf of 
the club and incurred liability, under certain covenants therein 


contained : — | 
Held (1) that the trustees were entitled to ‘indemnity out of 
any property of the club to which ue lien as 

trustees extend, but 


(Z) that the members were iol personally liable to in- 
demnify the trustees. 





Walker Ex-parte [1908], A. C. 170. 
iii Council appeal— Form pauperis— Practice. 


It is a rule of gener al if not of universal application that the , 
Judicial Committee will not entertain a petition for leave to prose- 
cute an appeal in formå pauper is, where the court below has power . 
to grant leave on the usual conditions unless in the first instance an 
application for leave to appeal has been made within due time to 
the court from which. it is proposed that the appeal should be 


brought. 

It is absurd if not irregular fora person to apply to the. 
Privy Council direct for leave to appeal when the time for apply- 
ing to the-lower court has expired... 





Inderwick v. Tatchell [1903], A. O. 120. 
Will—Construction. 
The words of a will must be read according to their natural 


sense and in the ordinary grammatical way in which they ought to 
be read. | 
In the absence of the application of the above principle the 


will must be read as a whole and one must conclude what really 
its effect is intended to be by looking at the instrument as a whole. 


The will then does not , Speak for itself, but that T l 
tation must þe given to it which will make it speak and that 


inbelligiBly. 
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.Wallis-v. Solicitor General for New Zealand [1908], A. 0. 178. 


Trüst-—Administration action—Charitable trust—Duty of Crown— 
Duty of law officers —General charitable purpose—Defendant 
in administration action not entitled to impeach trust—Croun 
im the same position as other litigant—Jurisdiction of court— 
Difficulty in making enquiry—Duty of the executive. 

It is the province of the crown as parens petriæ to enforce 
the execution of charitable trusts, and it has always been recognised 
as the duty of the law officers of the crown to intervene for the 
purpose of protecting charities and affording advice and assist- 
ance.to the court in the administration of charitable trusts. 


Where the native Maori chiefs gave a large tract of land to 
the bishop for a college, it was held that the gift was not for a 
specific school, but that there was a general purpose of charity. 


Attorney-General v. Bishop of Chester, 1 Bro. C. C. 444 ; and 
Incorporated Society v. Price, 1 J, & Lat. 498 referred to. i 


Where there is an immediate gift for charitable purpose tho 
gift is not reridered invalid by the fact that the particular appli: 
. cation directed cannot immediately take effect or will not of neces- 
sity take effect within any definite limit of time and may never 


take effect at all. 
Chamber lagne v. Br ockett L. R., 8 Ch. 206 referred to. 


In an action for administration of the trusts of a settlement 
which is not void on the face of it, it is not open to a defendant to 
such action to impeach the settlement. If he thinks he has a 
case for setting aside the settlement or having 1t declared null and 
void, he must attack it openly and directly in an action or counter- 
claim in which he comes forward as plaintiff. 

If the crown seeks to recover property and to oust the 
present possessors of the same, it must make out its case just like 
any other litigant. All material allegations must be proved or 
admitted. Allegations unsupported go for nothing. | 

A court-has undoubted jurisdiction to deal with a claim to 
property made on behalf of the crown when properly brought 
forward, but has no right to decline jurisdiction. | 

A court cannot stay its hand merely because a claimant (even 
though such claimant may be the crown) may present a case into 
which it may be difficult if not impossible for the court to enquire. 


-— 
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A court has nothing to do with the executive and where 
there is a suit properly constituted and ripe for decision, justice 
should not be denied nor delayed at the bidding of the executive. 

It is for the court and not for the executive to determine 
whatis a breach of trust, and the executive government cannot 
take upon itself to instruct the court in the discharge of its pro- 
per functions. 





Aitken Spence & Co. v. Fernando [1903], A. C. 200. 


Arbitration — Reference through court—Revocation by one—Arli- 

trator proceeds with case after notice—Award—Misconduct. 

A party cannot withdraw from a judicial order of reference 
in a pending action granted on his own and the other party’s joint 
application when no reason is suggested for such withdrawal. 

Where an arbitrator proceeds with the case ex parte as 
against a person who gives notice of his revocation of the reference 
but who is served with the notices of the proceeding by the arbi-. 
trator, such conduct does not amount to misconduct on the part of 
the arbitrator so as to vitiate his award. 





Kent v. La Commumanth Des Sacurs Dechariti De La Providence 
[1908], A. C. 220. 

Company— Winding up—EHight of liquidators to give discharge— 
Suit in name of Company—Irregularaty of form—Privy Coun- 
cil Practice—Decision upon point of law—Merits. 

In the case of a winding up of a company liquidators are the 
only proper persons to receive and give a discharge fora debt 
due tothe company though an action for the recovery of the 
debt has to be brought in the name of the company. 

Where liquidators wrongly brought a suit in their own names 
instead of in the name of the company, such a defect is & mere. 
irregularity of form which may be cured by amendment by the 
court mero motu. It is open to a/court to grant leave to the 
liquidators to amend the plaint by substituting the name of the 
company as plaintif. 

Where judgment is given by the court below upon a point of 
law and the merits are not gone into, it is not the practice of the 
| Privy Council in setting aside the decision upon the point of law 
to go into the merits. Itis nob the practice of the Judicial Com- 
mittee to sib as a court of first instance. 
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JOTTINGS AND CUTTINGS. 


The American Eatension of the Doctrine of Dedication.— 
Originally the rights which could be acquired by dedication at 
comnion law in England and America were limited to easements of 
way over roads and bridges. See Baker v. Johnston, 21 Mich, 819; 
Post v. Pearsal, 22 Wend. (N. Y.) 425. But in America the 
doctrine of dedication has been extended to parks and cemeteries. 
Commonwealth v. Bowman, 8 Pa. St. 202; Redwood Cemetery 
Association v. Bandy, 98 Ind. 246. This extension has had differ- 
ent lines of development. Cases where the parks were of an 
ornamental nature and so small as to be regarded as mere widen- 
ings of the roads, readily came to be regarded as within the rule. 
See State v. Wilkinson, 2 Vt. 480. But the broadening of the 
rule so as to include cemeteries and large parks appears to have 
arisen from a misconception of the case of Pawlett v. Clark, 
9 Cranch (U. S. Sup. Ct.) 292. In that case land was conveyed for 
the purpose of establishing a church, but no existing grantee was 
named in the deed. The grant was given effect on an anomalous 
doctrine applying only to grants for the foundation of a church, 
according to which the fee may be in abeyance until the grantee 
comes into existence. The court went on to say, however, that the 
familiar case of the dedication of public streets and highways was 
. similar to that which they were considering. In Beatty v. Kurtz, 
2 Pet. (U.°S. Sup. Ct.) 566, and Cincinnati v. White, 6 Ibid, 481, 
the court placed its decision upon this dictum, which it regarded 
as the ratio decidendi of the earlier case. The rights in question 
related to burial grounds and to a park, und the decisions of the 
court accordingly extended dedication to such subject matter. The 
old doctrine in regard to grants for the establishment of a church, 
it is true, is in one respect analogous to dedication, in that the 
recipient of the beneficial rights is in both cases incapable of taking 
the legal title to the property ; and that seems to be the sole force 
of the dictum in Pawlett v. Clark, supra. 


The subject has been recently brought to notice by a Vermont 
case, The facts were in general similar to those in Pawlett v. 
Clark, supra, except that the purpose of the donation was tq estab- 
lish a cemetery iustead of a church. Here it was decided that a 
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charitable trust had been created. Huné v. Tolles, 52 Atl. Rep. 
1042. The decision is clearly correct, for here there was a writing 
sufficient to establish a trust within the Statute of Frauds ; but the 
court, by citing as the chief authority Beatty v. Kurtz, supra, 
where there was no such writing, shows a failure to distinguish 
between a dedication and a charitable trust. 


Even supposing that a writing had been lacking in the princi- 
pal case, the court must have reached the same conclusion. For 
when the people have buried their dead with the acquiescence of 
the owner of the land, it would be a Shocking decision which would 
recognize no public rights therein. A ground broad enough to -/ 
Support all such cases, including even those where there is no 
writing on which to base a charitable trust, is found in the princi- 
ples of equitable estoppel. A few courts have said that dedication 
itself is but an application of these principles. See Cincinnati v. 
Whate, supra. But this view has been strongly opposed by some 
text-writers. See Angell, Highways, S. 156. And since the acts 
necessary to show the intent to accept the dedication would often 
not be such as to furnish ground for equitable estoppel, the criticism 
seems just. Dedication correctly understood is a method of trans- 
ferring interests in realty, peculiar to itself because of the anoma- 
lous character of the recipient of the rights, See 14 Harv. L. Rev, 
65. Equitable estoppel is quite another matter. It arises when a 
man by his conduct has acquiesced in the actions of others until 
they have placed themselves in such a position that it would be 
unjust and unconscionable for him to exercise his full legal rights, 
This principle has already been clearly recognized and applied to 
the class of cases under discussion; McClain v. School Directors, 
etc., 51 Pa. St. 196 ; and see Shroder v. Wanzor, 36 Hun, (N. Y.) 
423. It also underlies a similar class where a parol promise to 
convey realty within the Statute of Frauds is enforced because of a 
consequent change of position by the promisee in regard to the 
land. See 15 Harv, D. Rev. 157- A careful discrimination 
between the principles governing grants for the establishment of 
churches, dedication, charitable trusts, and equitable “estoppel, 
would lead to a more satisfactory condition of the law.—Z arvard 
Law Review, 


& 
* * 
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Judgment or Satisfuction: Which Passes Title ?—There has 
been much confusion as to whether title to a chattel in an action of 
trover or trespass for its value passes on judgment, or only on 
satisfaction of that judgment, and it is usually attempted to lay 
: down a rule on the subject dogmatically one way or the other. 
There seems to be little recognition that title in fact vests some- 
times on satisfaction and sometimes on judgment, and that it may 
well be doubted whether either circumstance goes sufficiently to the 
essence of the matter to make arule on the point necessary. A 
recent decision in Pennsylvania deciding that under the circum- 
stances of that case title passed on judgment makes it interesting 
to look into the question. Singer Co. v. Yaduskie, 59 Leg. Intell. 
967, 11 Pa. Dist. Ct. Rep. 571. 


The confusion arises largely from a failure to notice that there 
are two classes of cases, namely, the class where the judgment in 
question is against him who at the time of judement has the chattel 
in possession, and the class where it is against him who at the time 
of judgment does not have itin possession. Suppose A is wrong- 
fully dispossessed of a chattel by B, he has the option of bringing 
either replevin or detinue to recover the possession, or trespass or 
 trover to recover its value, in which latter event he leaves the 

possession where it is. Whichever action he brings, by the rule of 
‘Fesjudicata, from the moment of judgment he is barred against 
bringing any further action against B for the same wrong. Rem- 
bert v. Hally, to Humph. (Tenn. 513. If at that moment B 
happens to bein posssession of the chatttel, since the only person 
in all the world who could legally have deprived him of it is now 
barred, B has virtual ownership. Barb v. Fish, 8 Blackf. (Ind.) 
481, 485-6. The chattel becomes liable to seizure on execution for 
B's debts. Rogers v. Moore, Rice (S. ©.) 60. And since he has 
possession coupled with unlimited right of possession, which is equal 
to title, a purchaser from him ought to get a perfect title. See 
9 Harv. L. Rev. 526. Here, as is seen, B at the time of judgment 
had possession of the chattel, and title therefore passed on judg- 
ment. This represents the first class of cases. In them title should 
always pass on judgment, And the principal case, which falls into, 
this class, would therefere seem to be correct. 

But suppose B, before judgment rendered and _ title thus 
acquired, passes the chattel to C. Surely-C gets no greater right 

5 
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than B had, and A acquires an immediate right to recover against 
him also. Noris A’s right of action against © barred, or his title 
to the chattel affected, by a subsequent Judgment obtained aga:nst 
B; for the rule of ves judicata applies only when the parties are 
the same in both suits. There are only two ways in which A's 
title can be affected : one is by a judgment against C, which would 
throw the case into the first class, and title would therefore pass 
upon judgment; the other is by satisfaction of the judgment 
against B. In this latter case a new rule would come into play, 
namely, that one should not be twice recompensed for the same 
injury, so that C would be freed from action by A. C therefore 
Would get title as against A, and, if B had no claims, title as 
against all the world. Title would pass on satisfaction. This 
represents the second class of cases, and in this class are found 
most of the authorities usually relied upon to establish the doctrine 
that title vests upon satisfaction only. Miller v. Hyde, 161 Mass. 
472 ; Atwater v. Tupper, 45 Conn. 144. In this second class should 
‘be included another set of cases where satisfaction becomes import- 
ant. B and C, instead of being successive holders of the chattel, 
may have jointly dispossessed A. In such a case a judgment 
against B would of course be no bar to a later recovery against C. 
Lovejoy v. Murray, 3 Wall. (U. S. Sup. Ct.) 1; but see Hunt v. 
Bates, 7 R. L 217. Yet, as noticed in the discussion above, if the 
judgment against B is satisfied, the suit against C would fail. 
Lovejoy v. Murray, supra, p. 17. 


If the views expressed are correct, it will be seen that neither 
satisfaction nor judgment is so connected with the essence of the 
inatter as to be conclusive. Yet, as a working rule, the conclusion 
niay be drawn that title to a chattel vests on judgment when the 
judgment is against him who at the time of judgment has the 
chattel in possession, otherwise it vests on satisfaction.— Harvard. 
Law Review. | | 

Determination of Status of Foreign Territory.-—Probably 
no court in this country would hold that the decision of the exe: 
cutive department of the government on a political question was 
not binding on the courts; yet what is a political question has 
nevér been strictly defined. A recent case before the United States 
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Circuit Court raised a very nice question of this kind. An importer 
who had brought crude tartar from Algeria into this country 
claimed the right to pay duty on it at 5 per cent ad valorem under 
terms of the reciprocity treaty between the United States and the 
Republic of France. The court found for the importer, holding that 
the question whether Algeria was a part of France was a judicial 
not a. political one; and that in the determination of it the court 
would receive testimony of the French ambassador and other. 
French officials concerning the law on the point. Tartar Chemical 
- Co. v. United States, 116 Fed. Rep. 726 (Cire. Ct., S. D., N. Y.). 


If there were a dispute between the United States and France 
concerning the possession of Algeria, clearly it would be a political 
. question to be decided by the executive branch of the government, 
and the court would be bound to respect its decision. Foster 
v. Neilson, 2 Pet. (U. S. Sup. Ct.) 253. This the court would do 
even though on general principles of international law, apart from 
special decision by the political dopartment, if would itself reach a 
different result. In re Cooper, 143 U. S. 472. Again, if there 
were disputes between France and another state concerning the 
ownership of Algeria, the court would be bound by the decisiou of 
‘the executive. The Santissima Trinidad, 7 Wheat. (U S. Sup. 
Ct.) 387. Ifit were a question of thé existence of Algeria as an 
independent power, the court would follow the ruling of the politi- 
cal department. Mighell v. Sultan of Johore, [1894] | Q. B. 149. 
Furthermore, if ib were a question which of two governments was 
the lawful government of Algeria, it would clearly be a political 
question, and the court would take notice of the ruling of the exe- 
cutive. Luther v. Borden, 7 How. (U. S. Sup. Ct.) 1. The reason 
for the rule that the judiciary is bound by the decision of the exe- 
cutive department in political questions is clear. Contrary decisions 
by executive and judicial departments on questions involving the 
sovéreignty or jurisdiction of states, or the status of government, 
would be a source of embarrassment, and might involve the state in 
international complications. One department must, then, decide such 
‘questions, and the executive department which has charge of the 
diplomatic relations of the state is obviously the proper one to do so. 


The reason for the rule clearly shows it inapplicable | to the 
principal case. No question of sover eignty or jurisdiction was 


258 THE MADRAS LAW JOURNAL. [vor. xiii. 
raised, The United States did not dispute the jurisdiction of 
France in Algeria, nor did any other nation disputeit. The sole 
question at issue was whether, under the Treaty, goods from 
Algeria could be regarded as coming from France. It is apparent, 
then, that no question was raised the decision of which could in 
any way involve this country in international complications. The 
court had merely to interpret the meaning of the word “ France” 
as used in the Treaty, and this under the circumstances was clearly 
a judicial question.— Harvard Law Review. 


Cc 
* * 
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PRACTICE AS TO COSTS OF PAUPER LITIGANTS 
| IN ENGLAND. 


The only provisions; which regulate suits by paupers in India, 
are to be found in Chapter XXVII of the Civil Procedure Code, 
and in that Chapter there are no specific provisions with respect 
to the costs of pauper litigants except as to court fees. In these 
circumstances, it may perhaps be useful to enquire what the practice 
in England is with reference to this matter. 


The practice in England (in both the King’s Bench and Chan- 
cery Divisions) is now regulated by Order XVI, Rules 22 to 8l. 
Previous to these rules the practice in Common Law and Chancery 
was different. 


At Common Law costs are the creature of statute. The Statute 
of Gloucester! (6 Ed. I. C. 1, S. 2) the Ist statute, which provided 
for costs to plaintiff, gave him the right to recover “the costs of his 
writ purchased." The first act of Parliament as to costs in formå 
pauperis is 11 Henry VII Ch. 12 which enacted that “ Every poor 

person who have or hereafter shall have cause of action against 
any person, shall have by the discretion of the Chancellor for the 
time being writ original and writs of subpoena according to the 
nature of their causes therefor paying nothing to your Highness for 
the seals of the same, nor to any person for the writing of the same 
writ and that the said Chancellor shall assign......... learned 
counsel and attorney for the same without any reward taken there- 
for; and after the said writ or writs be returned if it be upon the 
King in his Bench the Justices there shall assign to the same poor 
person counsel learned, by their discretion, which shall give their 
counsels nothing taking for the same; and likewise the justices 


— — HH HM MH 9 À—À 


l. This statute provided for costs of a plaintiff who recovered dayages in a 





real action. Subsequont statutes were passed at different times giving a right to 
. plaintiff to recover costs in any action (Gordon on Costs, p. 1). 
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shall:appoint attorney and attorneys for the same poor person and 
all other officers requisite and necessary to be had for the speed of 
the said suit to be had and made which shall do their duties without 
any reward for tlieir counsels, and help and business in the same.” 
By 28 Hen. VIII C. 15, paupers who have been admitted to sue as 
paupers were not compellable to pay the defendant's costs in the 
event of their suit being dismissed. The practice under the Common 
Law was to allow a poor man to sue or defend in formá pauperis if 
he had not more than £ 5 worth of property available in the 
world. lt will be noticed that the above Statute of Henry VII 
prohibited the taking of fees from paupers by attorneys or counsel 
when they are assigned by the Court. The statute is silent as to 
any remuneration contracted to be paid to a Solicitor by a pauper 
who has privately retained him ; the reason probably being that a 
person whois not worth £ 5 is i in a position to retain a Solicitor. 


If a pauper succeeds, he was entitled to costs as a matter of 
course' ; for in the Common Law Courts costs always followed the 
result as a matter of course, and the judge had no discretion; so 
that the question was as to the quantum of costs and not to the 
right. The practice as to the quantum of costs before the General 
Rules of 1858 to be mentioned hereafter, was as follows—(a) where 
the plaintiff recovered a verdict for more than £ 5 he was entitled 
to charge attorney's and counsel's fees as against the opposite party 
and was entitled to pay his own counsel and attorney; the reason 
stated being that as soon as the pauper recovered a sum exceeding 
£5 he was dispaupered (though there is no formal order to that 
effect) and was entitled to pay attorney aud counsel and was there- 
fore entitled to charge it against the opposite side on taxation.- If 
a pauper recovered less than £ 5, he was not entitled to charge the 
opposite side for attorney's or counsel’s fees; though in the case of: 
Gongenhewn v. Lane? where a pauper recovered a verdict for less 
than £9, his costs were ordered to be taxed in the usual way. 
This practice was held to be wrong and against the provisions of 
Henry VII, and in the General Rules of the Hilary term, 1853, R. 





l. In cases tried by a Common Law Judge without a Jury tho Judge had to 
pass an order for costs which generally (subject to certain statutory exceptions) 
followed the result. Now the practice as to costs is regulated by order 65 under 
which costs are in the discretion of the J udge. 

2. 1M. & W. 136. 
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121, was passed directed against this practice. Rule 121 ordered 
bionda “that no fees shall be payable by a pauper to his counsel 
and attorney, nor at the office of the masters or assóciates or at the 
Judge's chambers or elsewhere by reason of a verdict being found 
for such pauper exceeding £ 5'. By Rule 28 of the Pleading Rules 
passed in the same term it was ordered that “ A person admitted to 
sue in formá pauperis shall not in any case be entitled to costs from 
the opposite party unless by order of the Court or a J udge?," 
thus introducing an exception to the general rules as to costs in 
Common Law actions. 


Even after the passing of the above rules the old practice as to 
charging of attorneys and counsel’s fees against the opposite party 
where the pauper recovered verdict for more than £ 5 was sought 
to be revived in the case of Dooley v. The Great Northern Rail- 
way Co.* but without success. The practice at Common Law was 
thus settled and under that practice a pauper succeeding in his 
suit was entitled to recover from the opposite party all out of 
pocket expenses including all expenses paid by the pauper or to 
which he had made himself liable, As the pauper was not liable to 
pay attorney’s or counsel’s fees he was not entitled to charge them 
against the opposite party though he may be willing to pay his 
attorney and counsel. 


Even under the practice which prevailed before the General 
Rules of 1853 a pauper was not bound to pay any charges to the 
officers of the Court, even though he recovered a verdict for over 
.£9'. In this case it was said by Patteson J., that the officers of the 
Court were, as a matter of practice, exacting fees as in ordinary 
cases where there was a recovery of verdict for over £ 5. 


Before considering the practice prevailing in Chancery before 
the new rules under the Judicature Acts, we shall say a few words as 
to the costs payable by unsuccessful pauper litigants. As mentioned 
above, a pauper litigant who is unsuccessful was not liable to pay 
any costs’. This rule applied only to costs incurred during the 


1. See 22 L. J.C. L., p. XVI. 

.2. See 22 L. J.C. L. p. LIL. 

3. 4 E. & B., p, 841 : 24 L; J. Q. B., p. 25. 

4. See Hoare v. Cowpland, 19 L. J. Q. B., p. 160. = 
5, Daniell, Ch. P. p. 91. 
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time the order to sue or defend in formå pauperis was in force. The 
pauper was liable to pay costs incurred before he was admitted to 
sue or defend in formá pauperist. If in the course of the suit 
heis dispaupered, the pauper is bound to pay the costs incurred 
after that date?. 


In Chancery costs were always in the discretion of the judge, and 
no costs were recoverable without an order of the judge. Statute 
Hen. VII, Ch. 12, and the General Rules of the Hilary term of 1858 
were not applicable to the Chancery costs. But by analogy to the 
said statute and to the practice in Common Law Courts, Chancery 
Courts allowed a pauper to sue or defend in formå pauperis if the 
pauper has not available property worth £5. The Chancery Courts 
also assigned attorneys and counsel to poor suitors, and the said 
attorneys and counsel were not entitled to any fees or remuneration. 
Order VII, Rule 9 (1661), cited at p. 861 in 14 Q. B. D. provides 
that “no fee, profit or reward shall be taken of the pauper by any 
counsél or solicitor for the despatch of the pauper's business." 
But in spite of this rule the Court of Chancery allowed the successful 
pauper £o pay counsel and attorney and charge the same against 
the opposite side. The other side- could be charged only after 
payment. The pauper was held entitled to what is termed ‘ dives’ 
costs’. The reason for allowing this was stated by Lord Somers to 
be that attorneys and counsel gave their services gratuitously to 
the pauper and not to his opponent: that attorneys and counsel 
cannot take fees from their pauper client, but that there is 
nothing to prevent them from getting their fees out of moneys 
payable by the opposite party*. 


This, Lord Somers is said to have decided after long inquiry 
and debate of all ancient counsel and clerks. In Wallop v. 
Warburton', Lord Loughborough, after inquiring into the practice 
at Common Law’, allowed paupers costs to be taxed as ‘dives’ 
costs, and the same practice was-followed by Lord Eldon in Rattray 





l. Daniell, Ch. P. p. 89. 
. Gordon on Costs, p. 43. 
3. The term ‘dives’ costs is explained by the M. R. in 14 Q. B. D., at p. 866 
and by L. J., Bowen at p. 871. i ' 
See Scatchmes v. Foulkard, 1 Eq. Ab. 125 : 21 Eng. Reports, p. 931. 
Cox Ch. Ca. p. 409, 2 R. R., p. 89. 
6. This was before the general rules of Hilary term, 


etae 
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v. George!, he -stating that there was considerable difference in 
practice. In the year 1849 Lord Cottenham, after discussing the 
practice of the Chancery Courts, allowed ‘ dives’ costs in that case 
(Vide Rubery v. Morris?) and said, “whether a general order on 
the subject may benecessary is matter for subsequent consideration.” 
In consequence probably of this suggestion consolidated order XL 
Rule 5 was passed, whick’ provided “ that in all cases in which costs 
are ordered to be paid to a party suing or defending in formå 
pauperis, such costs shall, anless the Court shall otherwise order, be 
taxed as dives costs’, hus the practice in the Chancery Courts 
was settled in a manner similar to the practice of the Common Law 
Courts before the Hilary term rules of 1853 and the decision in 
Dooley v. Great Northern Ry. Cot. 


It will be observed that the reason given for allowing ‘ dives’ 
costs in Chancery Courts was quite different from that given for . 
allowing solicitors and counsels fees in Common Law Courts bbfore 
the aforesaid rules of 1853 and the decision in Dooley v. Great 
Northern Ry. Co-*. The Common Law Courts holds that where a _ 
pauper recovered a verdict for over £ 5, he tpso facto was dispau- 
pered and became then entitled to pay counsel and attorney and 
entitled to charge the opposite party. (See Wallop v. Warburton.) 


‘he cases which we have noted above were all cases where 
the question was as to the taxation of the paupers! bill against the 
opposite party. What right a solicitor may have against his pauper 
client is nof decided. In cases where the attorney and the counsel 
are assigned by the Court, there is no doubt that they have no claim 
against their client, and the Statute Henry VII and the rules of 
1853, as well as the consolidated order VII Rule 9 of Chancery are 
quite clear on this matter. But suppose 2 solicitor is retained by 
the pauper client on the usual terms, without such solicitor being 
assigned by the court, would the solicitor have a right of suit against 
his client for professional services rendered (Professional costs)? 
This question,so far as we have been able to find, has not been decided 
under the old rules. It may possibly be held that a solicitor even 
though retained privately by a pauper has no right to charge for 
professional services, and he is so prevented from charging by the 

1. 16 Vesey, 232. 4, E.&B. p. 341: 24 L.J. Q. B. y. 25. 


2, 18 L. J., Eq. 72 and 444. 5. 2 R. R. p. 89. 
3, 19 L. J., Eq. p. i. 
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rules above said. In the case of Hos v. Penny, a pauper 
retained a solicitor in June 1853 in a Chancer y suit and in 
July obtained an order to sue in formå pauperis, and on the 
8th December of the same year lie was dispaupered the order having 
effect from 81st October when the pauper became entitled to some 
property on his father's death. The pauper had at a time when the 
order to sue in formá pauperis was in force promised to pay the 
solicitor his costs when he obtained some property on his father’s 
death. The solicitor brought an action to recover costs against his 
quondam pauper client and included charges incurred between 
31st October 1853 and December 1858. The court held that after 
the passing of the order to suein formá pauperis the solicitor was 
bound to aet for the client gratuitously though previously retained 
on the usual terms* during the time the pauper order was in forco, 
and the solicitor could not recover for that period, and any promise 
made by the client was nudum pactum. 


Thé practice as to pauper's costs in the Commou Law and 
Ohancery Courts continued to be as stated above till the present 
rules, viz, Order XVI, Rules 22 to 31, were passed which apply to 
both the King's Bench and Ch. Divisions. Rule 24 provides “ no- 
fee shall be payable by a pauper to his counsel or solicitor.” This 
rule would apply whether the solicitor and counsel are assigned by 
the court or are retained by the party. 


Rule 26 gives power to the court to assign a counsel or solicitor 
or both to assist’a pauper, and the solicitor or counsel 80 assigned 
shall not be at liberty to refuse his assistance unless he satisfies 
the court that he has good reason for refusing. Rule 27 is still more 
stringent and says, “that whilst a person sues or defends as a 
pauper no person shall take or agree to take or seck to obtain from 
him any fee, profit or reward for the conduct of his business in 
court, and any person who does so shall be guilty of contempt of 
court.” ‘The next rule 28 fixes the penalty for a pauper agreeing to 
give or giving any such fee or profit. The pauper shall be forth- 
with dispaupered. ‘The above rules define the right and liabilities 
of a pauper litigant and his solicitor and counsel. | 

l. 33 L. J. Ex. p. 182. i 

2. It would appear that the attorney was assigned by the Court to act for the 


e pauper at the time of ihe pauper order though the pauper had previously 
retained him. 
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Rule 31 relates to the taxation of costs as between party and 
party and states * costs ordered to be paid to a person admitted to 


sue or defend as a pauper shall, unless the court otherwise direct, 
be taxed as in other cases", 


Under these rules it is perfectly clear that a solicitor whether 
privately retained or assigned by court would not be entitled to 
charge his client for professional services rendered; not merely would 
he not be so entitled, but if he stipulates for any remuneration he 
would be guilty of contempt of court. "l'his rule, it would be observ- 
ed, applies only ‘whilst a person sues or defends as a pauper and 
would not prevent a Solicitor from charging for professional services 
beforo the order allowing to sue or defend in for ma pauperis or 
after the pauper is dispaupered. 


It is on the construction of Rule 81, viz., in the taxation of the 
costs of the pauper as against the opposite party that any difficulby 
hasarisen. The rule provides that the pauper’s costs shall be taxed 
as in other cases. Does it mean that the pauper although not liable 
to pay his solicitor and counsel and though not even entitled to 
pay them, is still entitled to charge the opposite side with the 
fees of counsel and the charges of the solicitor in taxation of 
costs, or do the words ‘as in other cases’ merely mean that the 
opposite party is liable for all such charges as the plaintiff has 
legally incurred or for which he has made himself legally liable ; 
in other words, whether the practice in Chancery as settled by 
the order of 1849 or the practice as settled in the Common Law 
Courts by the rules of the Hilary term, 1858, and by the decision 
in Dooley v. Great Northern Rail Company? is to prevail ‘his 
point was considered in the Court of appeal, and the Division Court 
and by the unanimous judgment of all the judges it was decided 
that Rule 81 does not give the pauper any right to what were called 
‘dives costs’? in Chancery but that the pauper was entitled to 
charge against the other side all out of pocket expenses including 
therein the value of the services of the clerks of the Solicitor who. 
are taken away from other business thus following the practice in 
the Common Law Courts subsequent to 1853 as being more 
equitable (see Carson v. Pickersgill and Sons?), so that so far as 
the King's Bench and the Chancery Divisions are concerned 


l. 4E, & B. p. 841; 24 L., J. Q. B. p. 25. 
2. 14 Q. B, D. p. 859. 
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two points are quite clear. The attorney or solicitor of & pauper 
client whether assigned by court or retained by a party has no right 
to demand any remuneration for services rendered, and if offered 
could not take it. And in taxing costs of a pauper litigant as 
against the other side counsel's fees and solicitor’s charges for pro- 
fessional services rendered would not be allowed. Where the 


pauper is unsuccessful he is not liable to any costs. 


The above rules do not however apply to the probate division. 
After the decision of the Court of Appeal in Carson v. Pickersgill 
and Sons! the practice of the Probate Court as to costs of paupers 
was.modelled on that decision. ‘The practice of the Probate Court 
was recently considered by the President in Richardson v. Richard- 
son? confirmed in appeal’, and the following points may be taken as 
established matters of practice in that court. 


(u) That though the Court has the power of assigning 
solicitors and counsel to pauper litigants, the court 
does not do so now. 


(by here is nothing to prevent a solicitor or counsel receiv- 
ing remuneration from their pauper clients, such 
persons having a perfect right to retain their own 
solicitor and counsel. 


(c) That a solicitor so retained would have a right of action 
against his pauper client. 


(d) Thatin taxation of costs as between party and party 
though no counsel and Solicitor is assigned to the 
pauper by the court, though the pauper may be made 
liable to his own solicitor and though he may have 
paid fees to his counsel through the aid of his 
friends or otherwise the pauper is not entitled to 
charge the opposite side for the fees of his counsel 
and the charges of his solicitor for professional 
services. 


(e) A pauper, if unsuccessful, was liable to pay the full 
costs of the successful party. 





1. 14 Q. B. D. 859. 3. [1895], P. 346. 
2. [1895], P. 276. 4. White v. White [1898], P. 124. 
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It would be seen that except in the matter of taxation of 
costs as between party and party in cases where the pauper succeeds, 
the practice in the Probate Division as to the liabilities of the 
pauper litigants to their Solicitors and to the opposite party when 
the pauper is unsuccessful is quite different from that of the other 
two divisions. 


In appeals to the House of Lords to which of course the above 
rules do not apply, the practice with regard to taxation of costs of 
a pauper litigant has been settled! in the manner laid down by the 
Court of Appeal in Carson v. Pickersgill and Sons? In other 
respects the practice seems to be the same as that of the Probate 
Division as above indicated. 


In the case of In Re Raphel Solomon Be parte a solicitor who 
was retained by a pauper who was allowed to appeal in forma 
pauperts to the House of Lords was held entitled to charge his 
client, the pauper, for professional assistance rendered to the pauper 
in the appeal to the House of Lords. This was reversed in appeal 
on the facts of the case but did not affect the principle of m laid 
down. 


The Judicial Committee of the Privy Council has also ruled* 
that in cases where an appellant suing in forma pauperis by 
special leave succeeds, his costs are to be taxed as against the op- 
posite party in accordance with the rule resolved upon by the Lords 
in Johnson v. Lindsay'. 


In India as a matter of practice the pauper litigant if success- 
ful receives costs including professional charges from the opposite 
party and if unsuccessful pays the costs of the other side. There 
is no provision for the assignment of professional assistance, and 
there is no prohibition against legal practitioners receiving remunera- 
tion from the pauper, the pauper making his own arrangements 
for such assistance. It would appear that by rules made by the 
Calcutta High Court before the passing of Act VIII of 1859 moffusil. 
Courts were authorized to assign pleaders for paupers. 


Ii Ten v. Lindsay [1892], A. C. 110. 

2. 14 Q. B. D. 859. . 
3. 718991, 1 Ch. 853. 

4. Wasteneys v. Wasteneys [19C0], A. C. 440. 

5. "Maepherson's Civil Procedure, p. 


2 
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CRITICAL NOTES. 


Sundari Ammal v. S'ubramania Aiyar, I. L. R., 26 M. 505. | 

. We are not satisüed with the correctness of this decision. 
Shortly stated the decision is that a Brahmin father is under no 
legal obligation to marry his daughter.and that the texts dealing 
with this question can only be regarded as & mere moral injunction 
upon the father. There can be no denying the fact that this decision 
strikes at the root of traditional feelings of the Hindus in this 
country. The learned J udges in this case know well or at any rate 


can imagine what the consequence will be if a Brahmin should not 


matry his daughter before.puberty or if he should not marry his 
daughter at all. The decision strikes at the root of the Hindu 
Society, and we should have thought that, if with all this the learned 
Judges should arrive at this conclusion, they must have strong 
reasons for arriving at the same. We are left in the dark as to the 
reasons which led the learned Judges to conclude that the texts 
béaring upon the point are only moral injunctions. In fact the 
judgment refers to no text much less to any reasons for holding 
that’ the texts have no imperative force. 

Reference has been made. very often in other cases by the 
learned Judge who is a party to the decision in this case to the 
‘Common law of India. We are not with those who say that they 
"are not justified in any case in the use of this expression. They 
havethe high authority of the Judicial Committee for the use of this 
expression. See Narayanarao v. Ramabat', but this is with reference 
to Hindu Law. The use of this expression in other cases is not 
justified by the language of the Judicial Committee in the abóve 
case. If common law is meant the practice of the peoplé there 
can be no doubt about the existence of a practice in this parti- 
cular case. If there existed a common law as regards succes- 
sion to service inams granted by Government and as regards the 
mode of delivery of possession of estates granted by Zamindars 
which learned Judges infers apparently from the practice in 
vogue, why is there no common law about the father's obligation:to 
marry his daughter. No stronger case can be imagined for resort- 
ing.to this commen law especially when it is found that the practice 
has been so universal and has been in existence for ages, 


1. L.R. 6I. A. 1l4 atp. 118. S. C. I. L. R., 3 B. 415. 
2. Innes, J, speaks ofthe, ccmmon law with respect to alienation of rights in 
Ponnusami Tevar v. The Collector of Madura, 6 M. H. C. 6 at p. 27. 


S en 
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The principle of factum valet does not of course strictly apply, 
for in the case we are supposing no act is done, and there is an 
entire omission. And yet the principle upon which this doctrine 
is founded has application. We do not say that we have not in 
these ancient texts injunctions of moral rules much less that they 
are confined to injunctions having the force of positive law. As 
observed by the Judicial Committee in Rao Balwant Singh v. Rani 
Kishore’: “ All these old text-books and commentaries are apt to 
mingle religious and moral considerations, not being positive laws, 
"with rules intended for positive laws. In the preface to his valu- — 
able work on Hindu Law, Sir W. Macnaghten says : ‘It by no means 
follows that because an act has been prohibited it should, therefore, 
be considered as illegal. The distinction between the vinculum 
juris and the vinculum pudoris is not always discernible.’” 


The same reasoning is adopted by the Judicial Committee in 
the only son adoption case? ; “ No system of law makes the province 
of legal obligation co-extensive with that of religious or moral obliga- 
tion. A man may, in his conduct orin the disposition of his property 
disregard the plainest dictates of duty. He may prefer an unworthy 
stranger to those who have the strongest natural claims upon him. 
He may be ungrateful, selfish, cruel, treacherous to those who have 
confided in him and whose affection for him las ruined them. And 
yet he may be within his legal rights. The Hindu sages doubtless 
saw this distinction as clearly as we do, end the precepts they have 
given for the guidance of life must be construed with reference 
toit. Ifa transactionis declared to be null and. void in law 
whether on a religious ground or another, it is so; and if its 
nullity is a necessary implication from a comdemnation of it, the 
law must be so declared. But the mere fact that a transaction is 
condemned in books like the smritis does not necessarily prove it 
tio be void. It raises the question what kind of condemnation is 
meant." l 

. We also say that the question is what kind of condemnation is 
meant by the texts. Strange to say, we see no attempt made by 
the learned Judges in the case under uotice to give any reasons 
for holding that the texts impose only such moral obligation. or 
even any attempt to discuss the texts bearing upon the question. 

l. L. R. 251. A. 54 at p. 69. - 


: 2. ` Balusu Gurulingaswami v. Balusu Ramalakshmamma, L. R. 26 I. A. 118 at 
p. 139 
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The learned Judge relies upon a dictum in Namasivayam Pillay v. 
Amman) Ammal? which was, of course, not necessary for the 
decision. The dictum was this: “It would seem from the express 
provision made by the law for the choice of a husband by a girl 
herself in case of neglect on the part of her relatives of their duty 
to betroth her for three years from the time she became marriage- 
able that the duty does not amount to an enforceable legal 
obligation, and the effect of restraining the betrothal in such a case 
would probably be to aid in thwarting betrothal before puberty, 
the very purpose for which the duty was enjoined.” With all 
deference to the learned Judges who decided that case, we should 
say that the express provision referred to does not warrant the 
inference that the obligation to marry is only moral. The fact 
that the girl is allowed to repair the damage which otherwise will 
be irreparable does not conflict with the view that the obligation 
is legal. In the case of a breach of contract, the party entitled to 
reparation may, and under certain circumstances, ought to, reduce 
the damage so far as it can lie ın his power, But this option does 
not take away the legal right of the party to recover damages. 
We can, therefore, see no valid reason for holding that the provi- . 
sion in favour of the girl that she may herself marry in a certain 
contingency and thus mitigate the damage which otherwise will be 
irreparable does not reduce the obligation to a moral one. 


The case of Seshammal v. Munisami Mudaliar?, also referred 
to by the learned Judge has no application to the case of Brahmins, 
even assuming that that decision is right in the particular case. 
The case arose from a reference to the High Court by the Presidency 
Small Cause Court. The reference expressly invoked the opinion 
of the High Court as regards the law relating to the Mudaliars 
who belonged to the Sudra caste, though it could by no means be 
said that the law was rightly applied even for these people. 


We are not, however, relieved from the necessity of con- 
sidering the texts. It cannot be denied that there are texts 
directing the father to get his daughter married. The texts of 
Manu bearing upon the subject are the following :—* IX, S. 4. 
Reprehensible is the father who gives not (his daughter in mar- 
riage) at the proper time; reprehensible is the husband who 
approaches not (his wife in due season) and reprehensible is the 


1, 4M.H. OQ. 389 at p. 444, 2. 8M, L, J. R., 105... 
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son who does not protect his mother after her husband has died: 
S. 88. To a distinguished handsome suitor (of) equal (caste) 
should (a father) give his daughter in accordance with the pres- 
cribed rule, though she have not attained (the proper age); S. 89. 
(But) the maiden, though marriageable, should rather stop in (the 
father's) house until death, than that he should ever give her to a 
man destitute of good qualities. S. 90. Three years let a damsel wait, 
though she be marriageable ; but after that time let her choose for 
herself a bridegroom (of) equal (caste and rank). S. 91. If, being 
not given in marriage, she herself seeks a husband, she incurs no 
guilt, nor (does) he whom she weds. S. 92. A maiden who chooses 
fur herself, shall not take with her any ornaments, given by her 
father or her mother, or her brothers ; if she carries them away, 16 
will be theft.” 

As regards these texts it must be observed that the first verse 
is the one that bears upon the question. It cannot be said that 
the language employed in the verse (IX 8. 4) is only consistent with 
the view, that only a moral blame attaches to the persons doing the 
three acts mentioned in the verse, for we know thatas regards the 
third person mentioned in the verse, viz. the son who does not pro- 
tect his mother there is a legal obligation thatisimposed. A son is 
bound to maintain his aged parents independently of any assets. 
Even as regards the second person who is mentioned in the text, «. e., 
the husband who does not approa^h (his wife in due season) there 
is, though it may otherwise seem at first sight, an enforceable legal 
obligation. The right to connubial intercourse is a legal right, 
and there is a corresponding duty imposed by law on either spouse. 
This duty is enforceable at Jaw by way of restitution of conjugal 
rights. It cannot, therefore, be said that the language of the verse 
shews that only a moral blame is attached to those persons and 
that there is nothing illegal in persons doing either of the three acts 
above mentioned. When we know for certain that inthe two last 
cases at any rate the precept is more than a moral one and amounts 
to a legal precept, the juxtaposition of the first with the other two 
_ rather shows that in the first case also there is a legal precept, the 
violation of which will give rise to a cause of action at law. We 
do not say that the language by itself is conclusive upon the ques- 
tion, but it is only a question of intention whether the sage meant 
a vinculum juris ora vinculum pudoris, and we say that the 
language is not inconsistent with the view that the sage meant in 
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this case.a vinculum juris. The practice of the community is.in 
conformity with this view,.and it may be mentioned that upon such a 
question practice may be looked upon as a safe, if not, the only guide. 


— Verse 88 imposes the duty upon the father to give, while 
verse 4 states the consequence of a breach of that duty. The two 
must be considered together in the consideration of the question 
whether there is a legal obligation upon the father to get his 
daughter married. 


We have now to consider the bearing the third verse cited. 
above (S. 89) has upon the question. The purport of this verse 
is that the father should not give his daughter to a man destitute 
of good qualities and that the daughter should stop at her 
father’s house rather than the father should do such an act. 
This does not mean that the daughter need not be married at all 
but rather emphasizes the duty of the father to give and that to'a 
person who is not destitute of good qualities. The previous verse 
enjoins- upon the, father the duty of giving his daughter to a 
distinguished handsome suitor, and the object of the next verse 1s 
to emphasize the fact that the father should exert his utmost to 
get a good match for his daughter and give her in marriage to 
` such a person. The sages never meant by this: versé that the 
father is not under a duty to marry his daughter at all especially 
when the parties are Brahmins'. The bearing of the next verse 
(S. 90) has already been considered by us in connection with the 
dictum of the Madras High Court in Namasivayam Pillai v. 
Amman Ammal?, F 

A similar duty is enjoined by Narada. Thus in Chapter 
XII, verse 27, Narada states: “Therefore a father must give 
his daughter in marriage once (for all) ás soon as the signs of 
maturity become apparent. (By acting) otherwise he would commit 
a heavy crime, Such is the rule settled among the virtuous.” 


In verses 20 and 2] Narada states the persons who should ` 
give the girl in marriage (among whom the father is mentioned) 
and in verse 22, Narada states that “if no such person be in exist. 
ence, let the maiden have recourse to the king, and let her, with 
n betako herself to a bridegroom of her own choice”? 





' 1. Beo the explanation of this verse in Parasara Madhavi iaya, P 274 
. post. 


2, 4M.H. C. , 498 at p. 444. 
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Gautama is to: a similar effect. In Chapter XVIII, S. 20, 
Gautama states that a maiden"nob given in marriage shall give 
herself in marriage, verse 21 directs that a girl should be given in 
marriage before puberty, and verse 22 states that he who neglects 


- it, commits sin. 


Brihaspati is more explicit. In Chapter XXIV, verse 3, he 
states: “ A father who does not give his daughter in marriage in 
proper time (before she has reached maturity) a husband who has 
not connexion with his wife at the time favorable for procreation 
and a son who does not support his mother: all such deserve 
contempt and shall be punished as ordained in law,” 

In the commentary on Parasara Smriti by Madhavacharya, 
the texts bearing upon the question are collated. Marriage is 
there treated in Snátakaprakarana. After speaking of the rules 


relating to the choice of girls, the author proceeds to refer to the 


rules relating to the choice of husbands. 


After.stating the persons who are to be rejected and the per- 


Sous to whom maidens ought not to be given, the author asks to 
whoin a maiden is to be given. The answer for this, he says, is to be 
found in Manu, Ch. IX, verse 88. -Then versé 89 of Manu is next 


cited and the commentary upon this is that 1t 1s intended not to be 
an absolute prohibition for marrying a girl to: a man devoid of 


qualities and for the girl not. being married at all. If one 


cannot be found she may be given even to a man who is devoid of 


good qualities according to a text of Baudhayana, Ch. IV, sec. 1, 
pl. 11 (Apt và gunahináya). The text of Vasishta (Ch. XVII, S. 


70) referred to below is then cited. Then the author states the 


merit or demerit which attaches to the giver of a maiden at 


different age or periods. Reference is then made to the person 


who ought to give a girl in marriage. The texts of Narada 


(Ch. XII, Ss. 20 and 21) already referred to are cited, as also 
the text of Yajnavalkya (Ch. I, Ss. 63 & 64). 


Vasishta says, “ XVII, S. 67. A maiden who has attained 
puberty shall wait for. 8 years. S. 08. After 3 years have 
passed, she may take a husband of equal caste. S. 69. Now 
they quote also (the following verses): : * But if through 
a father's negligence a maiden is here given away aftér the 


'suitable age has passed, she who was waiting (fora husband) 


destroys him who gives her away, just as the fee which is paid, 
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too late to the teacher (destroys the pupil)’: 70. Out of the fear 
of the appearance of the menses, let the father marry his daughter 
while she still runs about naked. For if she stays (n the house) 
after the age of puberty, sin (dosha) falls on the father. 71. As 
often as the courses of a maiden, who is filled with desire, and 
demanded in marriage by men of equal caste, recur, so often her 
father and her mother are guilty of (the crime of) slaying an 
embryo. This is a rule of the sacred law." 

Baudhayana is to a similar effect: “IV,1, S. ll. Let him 
* give his daughter, while she still goes naked, to à man who has 
“not broken the vow of chastity and who possesses good qualities 
' or even to one destitute of good qualities. Let him not keep 
'* (maiden in his house) after she has reached the age of puberty, 
* S. 12. He who does not give away a marriageable daughter 
** during three years doubtlessly contracts a guilt equal to (that of) 
“ destroying an embryo. 8.18. Such will be the case if anybody 
“asks her in marriage, and also if nobody demands her. Manu 
* has declared that at each appearance of the menses (the father 
“incurs the guilt of) a mortal sin. S. 14. Three years let the 
* marriageable damsel wait for the order of her father. But after 
* (that) time let her choose for herself in the fourth year a hus- 
“band (of) equal (rank). If no man (of) equal (rank) be found, 
“she may take even one destitute of good qualities.” 

In Colebrooke's Digest, Vol. II, Book IV, Chap. I, S. 1, the 


texts bearing upon the subject are collated. The author cites the. 


text of Manu, Chap. IX,S. 4, and the commentary by Kullukubhatta. 
He then adds: * A father not giving his daughter in marriage, 
aud a husband not approaching his wife in due season are both 
culpable in regard to those women; since the natural passion, 
implanted in the human race by the divinity is not to be endured. 
Tlence these persons should be punished as offenders: but the 
women is not justified in misconduct; for no law permits it. 
Thus others comment on the text.’ Then the texts of Brihaspati 
and Vasishta are given and a text of Paithinasiis given: “Before 
her breasts are prominent, a girl should be given in marriage : both 
he who gives a damsel in marriage after her menses have appeared, 
and he who receives such a damsel sink to a region of torment; 
and wie father, paternal grandfather and great-grandfather of 
each are born again in ordure: therefore should a damsel be given 


Pa nC 
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in marriage before her menses appear.” The commentary upon 
this is: “If her father be dead, it should be understood that the 
successor to his wealth or other competent person, must give her 
in marriage.” And'the author winds by quoting a text of Yajni- 
valkya which shows that “if there be no persons competent to 


give a damsel in marriage, the damsel herself may choose a suitable 
bridegroom.” 


Many of these texts may not be conslusive, but we must say 
that the texts of Manu taken in conjunction with the verse of 
Brihaspati cited above will shew that the sages never meant a 
moral injunction. 


When disposing of the only son adoption case*, the Judicial 
Committee after stating that the books contained which kind of 
injunction was meant referred to the practice of the people as 
supporting the view that a moral injunction was meant. Edge, C. 
J., in the Allahabad case, which also went upon appeal to Privy 
Council and was decided along with the Madras case stated that 
the test was to see whether caste penalties followed upon the 
non-compliance with the injunction. We need hardly say that 
in the case of the father disobeying the injunction he will be 
subject to “‘ hatred or social penalties." The practice of the com- 
munity was also invoked as justifying’ a view of the law by Mr. 
Justice Subrahmania Asyor in Suryanarayana v. Venkatarama?, 
where an authority to adopt was construed, in the absence of 
other circumstances, as supporting successive adoptions. 


. This principle has greater force in the law of marriage. As 
observed by Mahmood, J.in Janki v. Nand Ramë, “ Judges are 
of course bound to administer the law as thev find it, but where 
the statute law 1s silent and the common law not free from doubt, 
they do not, especially in disputes arising out of the law of marriage, 
ignore bhe conditions, sentiments, or prejudices, religious or social, 
which are held sacred by the populations to which the law is 
'administered." 


We shall next consider the matter upon principle. There is 
at any rate a moral obligation upon the grandfather possessing 
only self-acquired property to give his son's daughter in marfiage. 
Mu TR" ———— HÀ 
l. Sri Sri Balusu Gurulingaswami v. Sri Balusu Ramalakshmamma, T.L.R., 22 M. 398. 


2. 13 M, L. J. R., 318, S. C. LL. RB, 26 M.1. 38 I. L.R., 11 A, 194 ab p. 220. 
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We have the authority of several cases decided by the High Courts! 
that a moral obligation acquires the force of a legal obligation as 
against the assets in the hands of the heir. Hence in the case 
supposed upon the death of the grandfather his moral obligation 
to marry the son’s daughter became converted into a legal obli- 
gation enforceable against the assets of tho grandfather in the 
hands of his son. What is self-acquired property descending from 
the grandfather to the father is but ancestral property in the hands 
of the latter. In the case of a joint Hindu family consisting of a 
father, a son and a daughter, the expenses of the marriage of the 
daughter are a legitimate charge upon the joint family and the joint 
family property. The father can marry his daughter and charge 
the expenses upon the family estate. When he refuses is not the 
son entitled to marry his sister and charge the expenses upon the 
family estate? A provision for the marriage expenses of daughters 
is a usual item allowed in a partition. 


In a case where the father holds ancestral property and he has 
daughters, we should think it is an a fortior? case that the daughters 
should bo maintained by their father until their marriage and that 
there is an enforceable legal obligation upon the father to marry 
his daughters. If instead of being born as a female, she was born 
as a male, she would be entitled by birth to an interest in the 
ancestral property and be entitled to a share. Where a female is 
born she is not entitled to enforce a share. Instead of such share, 
she is entitled to be maintained out of the ancestral estate and to be 
married when the proper time arrives, when upon such marriage, 
the obligation to maintain ceases as she goes by marriage to & 
different family. The law of the Nambudris, which represents the 
early Hindu Law, makes the property to belong to the whole family 
which consists also of females and the property is impartible. By 
. a later development of Hindu Law the rule as to impartibility gave 
way, and now we have the rule of Hindu Law that a partition 
may be made of joint family property and only at the instance 
of males. According to the strict letter of the law as explained 
in the Mitakshara a daughter is entitled to a fourth share in 
partition. The author of the Smriti Chandrika substitutes for 
this right to take a share in the case of a maiden daughter, only 
a prevision for maintenance and for marriage, and a share is 
directed by him to be given only when the estate is small. In 





1. Seo cases referred to in notes 1 and 2, page 281 post. 
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other cases she is to be maintained and married at the expense 
ofthe family. When the father makes a partition during his life- 
time no share is allotted to the daughter. As Mr. Mayne says 
(para. 482): “ Where a partition takes place during the life of 
the father, the daughter has no right to any special apportion- 
ment. She continues under his protection till her marriage ; he is 
bound to maintain her and to pay her marriage expenses," though 
he adds that the expenditure he is to incur, is wholly at his discre- 
tion. Surely Mr. Mayne, à lawyer bred up in the English school 
of jurisprudence, is not talking here of a moral obligation. 

The position of a daughter generally may be likened to that of 
ason whose father holds an impartible estate. Such a son cannot 
ask for partition and fora share. He has no rights by birth in 
the ancestral impartible estate devolving upon the father as has been 
held by the Judicial Committee*. But he is yet entitled to rights 
of maintenance and also to the expenses of the marriage. If even 
in a case where the law contemplates a man to be a bachelor, the son 
is legally entitled to the expenses incurred for his marriage a 
fortiort it will follow in the case of a daughter especially where 
the law does not contemplate as much as the possibility of un- 
maried old maids as we find in England and other European 
countries. A daughter, it may be admitted, has no right by birth 
to sue for and obtain a sharein the ancestral property in the hands 
ofthe father. Butthat she has some interest is shown by the fact 
that she is given a share in partition. As Mr. Sarkar Sastri says in 
his book on Hindu Law : “An unmarried daughter acquires anim- 
perfect right in the father’s property by virtue of which she enjoys 
the same and is maintained out of it until marriage, and is also en- 
titled to a quarter share if partition takes place before her marriage, 
that is to say, when she continues a member of the family”. 

Again, under the Hindu Law, there are certain persons who 
. are disqualified from inheriting or taking share in partition, but 
yet not disqualified from marrying (marriage being looked upon 
as a sacrament under the Hindu: Law). Although such persons 
are so disqualified they are entitled to rights of maintenance and 
to the expenses of the marriage out of the estate which but for the 
disqualification they will have inherited or in which they will have 
taken a share. If these expenses are not to be borne out of such 





1. Rani Sartaj Kuari v. Rani Deoraj Kuari, L. R., 15 I. A. 51, 
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estate, there is no meaning in speaking of the marriage, wife, and 
issues of disqualified persons. A daughter is disqualified by her 
sex from obtaining a share in the ancestral or joint family estate, 
but this does not mean that even her right of maintenance or her 
right to claim the expenses of the marriage which is the only 
sacrament allowed to her should be taken away or negatived. 


Mr. Mayne observes in discussing the view as to the rights of 
daughters to a share after the father’s death: “The expenses of 
her marriage and her maintenance for the very few years that she 
could remain in her father’s family constituted the only charge 
that had to be met in respect of her. Hence it was very early 
considered that the mention of a definite fourth only meant that a 
sufficient amount must be allotted to each daughter to defray her 
nuptials.” 


Now as regards a case in which a father has got only self- 
acquired property, we know that under the Hindu Law that the 
father is bound personally to maintain his infant children (among 
them, daughters). This obligation is a personal one and without 
- reference to any assets that he may have inherited or may possess. - 
We also know that in the Hindu Law woman is enjoined to be in 
a complete state of dependence. Her father maintains her until 
marriage, her husband after marriage and her son after the 
husband’s death. A woman is to be perpetually maintained under 
the Hindu Law. Under the system as obtaining among the Hin- 
dus she is not taught any education or any calling and she is not 
taught that she has to maintain herself by her own exertions. The 
only thing she is given is the blessings or otherwise of a married 
state. It is not much straining of language to say that the right 
to be maintained on the part of the girl carries or includes with it 
the right to be married'. That this is more a duty than a right 
of the father is recognised in Venkatacharyulu v. Rangacharyulu?. 
Muthusawmy Iyer J. observed in that case : “ Several Smriti writers 


prescribe the gift of the daughter in marriage betor>maturity as 
the father’s duty and not as his right”? and for this he cithe 


text of Brihaspati. 





l. In Refd. case 7 of 1908, Mr. Justice Benson and Mr. Justice Russell hold that 
* maimwienance" expenses includes “ puberty and nuptial” expenses.” So that a suit 
relating to the latter is one not cognizable by the Small Cause Court, 


2, I.L, R., 14 M. 316 at p. 322. , 
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If the law were otherwise who is to maintain the daughter 
after she comes of age. The law only says that infant children 
ought to be maintained. There is no such obligation upon the 
father to maintain aged children. Upon marriage the obligation 
of the father to maintain his infant daughter is transferred to 
the husband. Is the duty still to continue notwithstanding the 
daughter should cease to be an infant because she is not married. 
And if it ceases, the father's liability ceases owing to a default on 
his part to point out another source of liability by not marrying his 
- daughter. These difficulties must be got over before it is said 
that there is only a moral obligation. 


Manu's text regarding the dependence of women (Ch. IX, 
S. 3) is only a statement of fact, not of law. It is there stated: 
“Her father protects a woman in her infancy or maidenhood, her 
husband in her youth, her sons on her old age. A woman is never 
fit for independence." This text of itself creates no liability. We 
have from the texts relating to maintenance the rale that a person 
is bound to maintain his infant children. This rule implies that 
there is no such obligation with reference to children who are not 
infants. : xod 

Even if the texts should be doubtful and a point has to be 
stretched, we should say that policy and expediency is rather in 
favor of so stretching a point than in favor of the rale suggested 
in the Madras case under discussion. What has to become of 
these young girls who are not given any education, who do not 
know how to maintain themselves: and who are not even taught 
so to do. Think also of the discord it will introduce into the 
peace of the family, Think again of the caste penalties which the 
non-performance of the marriage of-a female at the proper time 
will involve. Think of the unfortunate position of the girl who 
is unable to help herself and who for no fault of hers is subjected 
to tle social and caste penalties. Think also of her position when 
she ceases to be an infant and is driven adrift by the father into 
the world helpless, untaught and unmarried. One cannot but feel 
that the law cannot be as decided by the Madras High Court in 
the case under discussion and that the practice of the people is 
not so bad as the law laid down by the Judges in the case under 
discussion. We should, not have adverted to these circumsiffnces 
of policy or expediency but for the fact that we have a warrant for 
eonsideration of the same in some of the cases, 
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Indeed iu the case of Janki v. Nand Ram) which is regarded 
as the leading case upon the subject of moral obligations becoming 
turned into legal obligations and las been followed by all the 
High Courts?, these were the chief considerations which confessed- | 
ly at any rate according to Mr. Justice Mahmood, influenced the 
judges in arriving at a decision’. 


While upon this case of Janki v. Nand Ram? we may point 
out that there is a dictum in this case that there is only a moral 
obligation upon the father to provide for the marriage expenses. 
As regards this it may be observed first :—that it is only a dictum; 
secondly, there is no dictum that the father is not bound to give 
his daughter in marriage ; thirdly, that according to Mahmood, J. 
the dictum has application only to the case of the father in posses- 
sion of self-acquired property. The observations of Mahmood, J. 
therefore support our view that in the case of ancestral property 
the decision in the case under discussion can have no application. 


Mahmood, J. there observes: “I think I am.... justified in 
laying down the proposition that under the Hindu law a father in 
possession only of self-acquired property is bound only by religious 
and moral precepts to give his daughter in marriage and that he is. 
not legally compellable in a Court of law.” Apparently then the 
learned judge distinguishes between the case of ancestral and self- 
acquired property. It is only in the case of the latter that there 
is a moral obligation. The learned judge comes to this conclusion 
only because he thinks that inthe case of self-acquired property 
the nature of the property is different and but for this he would 
have come to a different conclusion. 


As regards the nature of self-acquired property, Mahmood, J. 
observed: “I have felt some difficulty in consequence of the fact 
that even under the Benares School of the Mitakshara law the 
son does not acquire by his birth any vested or even- what 
has been called inchoate interest in his father’s self-acquired pro- 
perty.” It was this view of self-acquired property that made him 
a he 

l. I. L. R., LiA at pp. 219 and 221. 
2, Adi Bai v. Cursunsdas Nathu, I. L. R., 11 B. 199 ; Yamunabai v. Manabai, I. L. 
R., 23 B. 609 ; Rungammal v. Echammal, I. L. R., 22 M. 304, Kamini Dosse v. Chandra 


Podi Mondle, I. L. R., 17 C. 878; Devi Prasad v. Gusvwanti Koer, I. L. R., 22 C. 411; 
and Siddessury Dassee v. Janardan Sarkar, I. L, R., 29 C. 557, 


- 
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have recourse to the doctrine of moral obligation being converted 
into a legal obligation, and that led him to think that the father 
was only under a moral obligation to give his daughter in marriage. 


We need hardly say that this view of the nature of self- 
acquired property is inconsistent with the fundamental doctrines 
of the Mitakshara Law. Itis only to be regretted that the learned 
judge lost sight of this and confused himself with the doctrine of 
alienation of such self-acquired property recognised by the Mitak- 
shara or at any rate by the courts administering the Mitakshara 
Law. The right of alienation is not a test of right by birth. 


Thus the Mitakshara in Chapter I, section I, pl. 3, states: 
“The wealth of the father or of the paternal grandfather becomes 
the property of his sons or of his grandsons in right of their being 
his sons or grandsons.” Then in Chapter I, section I, pl. 24, it is 
stated: “Moreover the text above cited: ‘The father is master 
of the gems, pearls, &c.’ is pertinent on the supposition of a propric- 
tary right vested by birth. Nor is it right to affirm, that 1t relates 
to immoveables which have descénded from the paternal grand- 
father: since the text expresses ‘neither the father, nor the 
grandlather” This maxim that the grandfather’s own acquisition 
should not be given away while a son or grandson is living, 
indicates a proprietary interest by birth." ‘hen pl. 27 states: 
“Therefore it is a settled point that property in the paternal 
or grandfather's estate is by birth." Then in Chapter 1; 5.9, 
pl. 10, he winds up by saying thus: “ Consequently the differ- 
ence is this: although he has a right by birth in his father’s 
and in his grandfather's property, still, since he is dependant 
on this father in regard to the paternal estate, and since the 
father has a predominant interest as it was acquired by himself, 
the son must acquiesce in the father’s disposal of his own acquired 
property, &c." 

This is still the law, and the fact that the decisions have 
held that a father has now the absolute power of disposing of 
his self-acquired property to the prejudice of the son does not 
take away the right by birth nor does it alter the nature of 
property. The Mitakshara expressly recognises such a power of 
alienation and in recognising the doctrine states the distincgjion 
between acquired and ancestral property but nover negatives the 
theory of right by birth which is applicable to both. 
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There are many decisions proceeding upon this confusion but 
if any doubt should still exist on the point the same is taken 
away by the language of the Judicial Committee in the recent 
Jaggampet case!, their Lordships observed: “ It may be that 
where sons succeed (to self-acquired property) the inheritance as 
to them is unobstructed.” Whether it is a good illustration of a 

scintilla juris, or whether it is an inchoate right, it must be stated 
that the view taken of self-aequired property in Janki v. Nand 
Ram? is clearly erroneous and that therefore the dictum based on 
such erroneous view that as regards self-acquired property the 
father is only under a moral obligation is not tenable for the reason 
given and cannot be treated as sound law. 


Nor can the observation of the Judicial Committee in Jumoona 
Dossya vw. Bamasoondari® be relied upon as in any way laying 
down a dictum to the effect that there is only a moral obligation 
upon the father to give his daughter in marriage. "Their Lord- 
ships there observed: “The foundations upon which marriages 
between infants which so many philosophical Hindus (probably the 
Western-educated Hindus are meant) consider one of the most 
objectionable of.their customs is the religious obligation which is 


supposed to be upon parents of providing for their daughter, so 


soon as she is natura virgo, a hurband capable of procreating 
children ; the custom being that when that period arrives, the 
infant wife permanently quits her father's house to which she had 
returned after the celebration of the marriage ceremony, for that 
of her husband." The question that was under discussion in this 
case was whether the husband had attained the age of discre- 
tion and their Lordships referred to the circumstance of the 
marriage tó show that he must have attained the age of discretion. 
The Privy Council had not to consider the nature of the obligation 
imposed upon the father to give his daughter in obligation. They 
referred to the religious obligation as the foundation of the- Hindu 


system of infant marriages, but they do not deny that the father 


may be under a legal obligation to give his daughter in marriage, 


1, I. L. R., 25 M. 678 at p. 687. 2. LR, 38 I. A. 72. 
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NOTES OF INDIAN CASES. 


Raj Narain Mitter v. Panna Chand Singh.—I. L. R., 30 C. 
219:— Where a sub-lease is sold in execution of a decree the 
auction purchaser steps into the shoes of the sub-lessee. It stands 
to reason that any stipulation for payment of the interest on arrears 
of rent which might have been entered into by the original sub-. 
lessee should also be binding upon the auction purchaser. The 
stipulation for payment of interest is, as observed by the learned 
Judges, an ordinary incident of tenancy in this country and runs 
with the land. The contention on behalf of the auction purchaser 
that upon a sale of a holding for arrears of rent a new tenancy 
should be deemed to be created was rightly rejected as unsustain- 
able. 


Roshun Lall v. Ram Lall Mullick.—I. L. R., 30 C. 262:— 
Where a sale is set aside under S. 310-A, the money deposited for 
setting aside the sale is payable under the existing Code to the 
decree-holder in execution of whose decree the property has been 
sold. Persons who may be entitled to rateable distribution under 
S. 295 are not entitled to share in the deposit under S. 310-A, 
This defect of which the case noted is an illustration is proposed 
to be remedied in the new bill by a provision that the amount 
deposited under S. 310-A shall be available for distribution under 
S. 295. 


Mohendranath Mookerjee v. Kali Prashad Johuri.—I. L. R., 


90 C. 265:— Whether a benamidar is entitled to maintain a suit 
for recovery of possession of land has been a vexed question in the 


Indian Courts and there is a great conflict of decisions in the diffor- 
ent High Courts. A Division Bench of the Calcutta High Court 
has, upon a review of the authorities, decided that a benamidar is 
not entitled to maintain the suit. Much may, however, be said in 
favour of the view that a benamidar isa trustee for the real owner 
and is therefore entitled to bring a suit for the recovery of the 
property. See tho article on Suits by Benamidars, Vol. VI, Madras 
Law Journal, page 405. Though the word ‘ benamidar’ is not used 
in English Law the conception is not wanting. A conveyance by 
A to B for a consideration provided by C would create a resulting 
trust in favour of C. Such resulting trusts are also recognised by 
the Indian Legislation in Ss. 81 and 82 of the Trust Act. Whero 
4 
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the benamidar was no party to the benami transaction and had no 
knowledge of any conveyance in his name and did not accept it, 
his name might be held to be a mere alias for that of the real 
owner. But in the large majority of cases of benami transac- 
tions, the benamidar is privy to the transaction and accepts 
the conveyance in his name for the benefit of another. In 
‘such cases there is no reason why he should not be held to 
be a trustee for the real owner. The distinction drawn between 
the right of a benamidar to maintain the suit for immoveable 
property and his right to sue upon contracts or for move- 
able property is also illogical. Another point which arose in this 
case was whether a lease by a mortgagor of property to be redeem- 
ed by the lessee from the mortgagee operated as an immediate 
irvansfer or as a mere executory contract of which the grantee 
might claim specific performance upon the happening of a con- 
tingency, namely, redemption. Upon this point the decision of 
the learned Judges seems to be wrong. ‘The transaction in question 
satisfied the requirements of lease under Ss. 105 and 107 of the 
Transfer of Property Act. The fact that the lessor was ont of 
possession cannot be held to deprive the transaction of the-charac- 
ter of a lease and convert ib into a mere executory agreement. A 
lease by alandlord to take effect upon the expiry of a current lease 
toa third person would accurding to the decision noted be liable 
to be treated only as a mere executory contract. Take again the 
case of a mortgage of existing and future property of the mort- 
gagor. The moment the property comes into existence the mort- 
gage will take effect against the property and no fresh conveyance 
or specific performance would be necessary. The true principle 
is nob whether the property which is the subject of a mortgage or 
lease is in existence or in the possession of a mortgagor or lessor 
at the time but whether he intends to make an immediate transfer 
of his interest now existing or hereafter to be acquired. 


Nistarini Dassi v. Nundo Lal Bose, I. L. R.,.30 C. 369 :— 
A suit was brought by a residuary legatee for a declaration that 
certain leases granted by the executors to themselves were invalid 
against. her. It was held that the suit was not a suit for land 
within the meaning- of the. Letters Patent of the High Court. A 
suit for land must be one which wil lead to. some executable 
decree affecting the land. The principle upon which suits for 
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immoveable property are required to be.instituted in the Court 
within whose jurisdiction the property is situate is that the Court 
should be in a position to give possession of the land, to sell the 
land or to exercise such control over the landas may be necessary in 
execution of its decree. But this principle would not apply where 
a mere declaratory relief is sought. 


| Debendra Narain Roy v. Ramtaram Bonnerjee, I. L. R., 
90 C. 599 :—If a first mortgagee sells the property in execution of 
a decree obtained against the mortgagor without making the 2nd 
mortgagee a party, what are the rights of the second mortgagee ? 
Is it to sell the property again subject to the right of the first 
mortgagee or only to redeem the first mortgage? A. Full Bench of 
the Calcutta High Court has held that he is entitled to sell as well 
as to redeem. The second mortgagee is entitled to sell or redeem 
the property mortgaged to him and there is no reason why by a 
suit to which he was no party he should be deprived of either of 
his rights, has been laid down in some cases that the second mort- 
gagee should not be in a worse position or in a better position 
than he would have occupied if he had been made a party to the 
suit of the mortgagee and that his right therefore is only to 
redeem the first mortgage. This view proceeds upon a mistake as 
to the rights of a second mortgagee who is a party to the suit by a 
prior mortgagee. If the second mortgagee is a party to the suit 
. upon the first mortgage, the decree should allow a redemption 
by the second mortgagee in the first instance and then a sale at 
his instance if the mortgagor fails to redeem him. See Seton on 
Decrees, 6th Edn., Vol. IIT, page 1979. Itis upon this principle 
that the decree was framed by Mr. J ustice Sheppard in Nagammal 
v. Venkatagiri Aiyar, 8 M. L. J. R, 298. Though the procedure 
laid down in this case is scientific, we think it unnecessarily 
cumbrous. It is unnecessary to.compel the second mortgagee 
who brings a suit for sale against the purchaser in execution of 
a decree upon the prior mortgage to redeem the first mortgage 
and then bring: the property to sale.: The result will -be practi- 
cally the same if the second mortgagee is allowed to sell subject 
to the first mortgage, as it would be, if the second mortgagee 
is compelled to redeem the first mortgage and then sell the 
property free of the first mortgage, - 
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SUMMARY OF RECENT CASES. 


Bell v. Marsh [1908], 1 Ch. 528. 


Estoppel— Representation — Negligent conduct—Proximate cause— 
No change of position. 


The law -of estoppel is part of the law of evidence. 


In order to found an estoppel against a defendant the plain- 
tiff must shew that he was led to change his position by represen- 
tations made for the purpose by the defendant or that represen- 
tations were made by the defendant on the faith of which the 
plaintiff acted. 


The representations may have been made not merely by 
Janguage used but by conduct which may include negligence. 
The neglect in such a case must be of some duty that is owing to 
the person led into the belief cr to the general public of whom 
the person is one. 


A man by acting negligently may be deemed in law to have 
made a representation, although no representation is in fact made. 


A defendant is not estopped and is not precluded from aver- 
ring the truth, 


(a) where the plaintiff does not shew that he has acted to 
his own prejudice on the representation ; or 


(b where the plaintiff dces not shew that the representa- 
tion which is or must be deemed to have been made 
by the defendant’s negligent conduct is the proximate 
cause of the plaintiff's action. l 


Where the plaintif purchased a house and ground called the 
Madeira Hall and the adjoining property in which was a green-house 
was owned by a solicitor who acted for the plaintif in the above 
purchase and the plaintiff never intended to buyand never believ- 
ed that he was buying the green-house which undoubtedly belonged 
to the solicitor, but the boundary-line as givenin the plaintiff's sale- 
deea and plan included a part of the greenhouse and the plaintiff 
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e brought a suit in ejectment with reference to this green-house against 
the defendants who were the solicitor's executors : — 

Held (1) that the conduct of the solicitor in not examining 
the plans and taking the measurements and thus not 
ascertaining whether part of his site is or 1s not 
included in the property purchased by plaintiff is not 
such negligent couduct as to imply that the solicitor 
should be deemed to have made a representation, that 
a part of the greenhouse is being sold to plaintiff ; 


(2) that the plaintiff was not as a matter of fact misled ; 


(8) that even if there was any neglect, the same was not 
in the transaction of purchase by plaintiff and was 
not the proximate cause of the plaintiff's purchase. 





Walker v. Nisbet [1903], 1 Ch. 565. 


Will—Realty—Trust for sale—Bad for perpeturty—Devise or gift 
valid—Donees take as vealty— Election. 


The doctrine of equity is that the persons who take the pro- 
ceeds of sale are the real beneficial owners. 


Where there is a trust for sale of certain realty and the proceeds 
of the sale are directed to be paid to certain persons equally and 
the trust for sale is bad as not being limited to take effect within 
ihe limited period allowed by law and is thus opposed to the rule 
of perpetuity, but the gift or devise is good :— 


Held that the persons will be entitled to share 1n the realty 
and that they will take the property as realty. 





Broome v. Speak [1908], 1 Ch. 586. 


Eaidence—Hact withheld—-Person giving evidenceas to what might 
have been his couduci— Wise after the event—True test— 


Option with debtor—Contract. 


It is unintelligible to say that a person relied upon a fact 
which he was not told or that he relied on his not being told a 1 act ; 
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If a person is called after the event to say whether, if he had 
known a further particular fact, he would have done something or 
not, it being so difficult to say exactly what a few years ago he 
would have done under different circumstances, his evidence ought 
to be regarded as of very little value. 


Be the man the most honest man possible, lb is so easy to be 
wise after the event, that it is difficult for a man to say what he 
would have done under circumstances which did not arise. 


It is too much to expect of him that he should be able to Say 
fairly what he would have done under those altered circumstances. 


It is really demanding impossibilities of the Court to ask it to 
find, as a fact, that a person would have been influenced in a 
particular way if a contract which he had never seen, and of which 
he knew normae, had been disclosed at the time. 


Where the matter withheld i is such as that if disclosed .it 
reasonably would deter or tend to deter a person (i. e., an or dinary 
prudent investor) from entering Into the transaction (i. e., applying 
for the shares) he is entitled to relief. 


Promissory expressions reserving an option to une promisor as 
to performance do not create a contract. 





Capital ard Counties Bank, Limited v. Rhodes [1903], 1 Ch. 681. 


Merger—Question of intentton—Benefit of par ties—Mer ger of 
charges und estates. 


The rule of equity is that the question of merger must be 
decided with reference to the intention of the parties and this 
question is not limited to the merger of charges but also applies 
to merger of estates. 


_ fit was to the benefit of both parties to a transaction that a 
term or charge should be kept alive, it should be presumed that 
they intended to keep such estate or charge alive. 
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Quick v. Chapman (1903), 1 Ch. 659. 


Easement of light—Implied grant—Adjoining land not belonging 
to person against whom easement claimed—No express grant 
—Derogation from grant. 


A grant of light could not be implied as against a man who 
could not have made an express grant of light over the land adja- 
cent to the land conveyed by him. 


A. person who, at the time when property is conveyed by him, 
has no interest in the property over which an easement of light is 
claimed, cannot make an express grant of an easement of light 
over such land so as to affect or bind the owner of such land. 


Where the grantor does not choose to enter into an express 
covenant purporting to bind adjacent land, that which passes by 
the use of the word “lights ” is only a general right to light and 
the extent of the right must be ascertained by inquiring into the 
circumstances existing at the date of the grant and there is in such 
a case no question of the grantor derogating from his own grant. 





In ré Greenwood —Goodhart v. Woodhead (1903), 1 Oh. 749. 


Devise of Real Estate—QConditions precedent and subsequent — 
Construction — Divesting of estate. 


In a devise of real estate with a condition, where the inten- 
tion of the testator, as evidenced by the words he has used, is more 
consistent with the inference that he intended the condition to be 
a condition subsequent rather than a condition precedent, then, if 
the words are capable of both coustructions, the court ought to 
hold the condition to be a condition subsequent. 


The testator Greenwood by his. will devised his real estate 
upon trust for his daughter Jane during her life for her separate 
use and after her death upon trust for her children and if she 
should have no children to his cousin Newcome, his heirs, and 
assigns on condition that if the testator's wife should be alive then 
she should have the use and enjoyment of the dwelling-house in 
which the testator was residing and on the further condition that 
Newcome should take and use the name of Greenwood.: The 
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testator died and his wife also died sometime after. Newcome did 
not take the name of Greenwood and became a lunatic and died. 
His son and heir at law was Colonel Newcome who died leaving a 
will and the plaintiff was his administrator with the will annexed. 


Held, in & suit brought by the plaintiff against the testator’s 
daughter and others for a declaration that he as the 
legal personal representative of Colonel Newcome 
was entitled to the real estate devised in remainder 
after the death of the testator’s daughter without 
children ; 


(1) that the condition as to the estate given to Newcome 
was only a conditión subsequent ; 


(2) tLat the condition was to be performed by Newcome 
after the estate ‘should come into his possession after 
the death of the testator’s daughter and not upon 
the estate vesting as & remainder in Newcome (4. e., 
not upon the death of the testator) ; 


(3) that the fact that Newcome was able to perform the 
condition during the lifetime of the tenant for life 
was immaterial as the time for performance was only 
when Newcome should be entitled to possession. 


(4) that Newcome having been prevented by act of God 
(i. e., death) from performing the condition before the 
estate could come into his possession, the plaintiff as 
the representative of the heir-at-law of Newcome 
was entitled to take the real estates absolutely and 
free of the condition. - 


The decision of Joyce, J.- in (1902) 2 Ch. 198 a summary of 
which was given in 12 M. L. J. 354 reversed. 


Mrd 


Davenport Corporation v. Tozer [1903], | Ch. 759. 


Local authority— Bye-laws, breach of—Public wrong, action for 
—Altorney-G'eneral., 


Where there is a public wrong and where the local authority 
have certain special rights to sue in their own name for certain 
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special remedies, but have not done so, and are tr ying to put in 
suit a public wrong, they must do it in the recognised way, namely, 
at the suit of the Attorney-General. 


Attorney-General v. Ashborne Becr eation Ground Co. (1903) 
1 Ch. 101 followed. 


Decision of Joyce, J. (1902) 2 Ch. 182 a summary of which 
appeared in 12 M. L. J. p. 358 affirmed. 





Watts v. Bucknall (1908], 1 Ch. 766. 


. Company—Companies’ Act, 1867, S. 38—Position of a director— 
Applicant for shares— Waiver clause— Fraud. 


The position of the judges of the Court of Appealas regards 
findings of fact by the judge against whose decision an appeal is 
preferred discussed. 


Ignorance of law does not shelter a director or other person 
under a.similar category directed to disclose the dates and names 
of the parties to any contract entered into by the Company or 
the promoters &c., under S. 38 of the Companies Act 1867 when 
he does not so disclose. If a person chooses to become a director 
of a Company he incurs certain statutory obligations, and he may 
be liable for a statutory fraud without any moral obliquity what- 
ever. Such a director cannot shelter himself from ^S. 38 under 
ignorance of the law, or even by saying that he invited the opinion 
of some one else as to the law and did not act for himself. The 
position of a director is totally different from that of an applicant 
for shares. The director is placed by statute in a position which 
nothing short of a statute could have placed himin. But an appli- 
cant for shares is under no statutory disability. 


In order that an applicant for shares may be affected with 
notice of a contract, it is not sufficient that he has constructive 
notice by being put upon inquiry and searching the records, but it 
is necessary that he must have notice of the existence and nature 
of the contents of the contract. 

A waiver clause in a prospectus cannot be allowed to operate 

so as to excuse compliance with the requirements of S. 38 except 
upon such conditions as would render a release in general terms 


effectual. 
5 
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A waiver obtained by unfair dealing or trickery is void 
(vo?dable ?) 
A person said to have waived must have sufficient information 


of what he was waiving. 


Decision of Byrne, J. 1n (1902) 2 Ch. 628 a summary of which 
‘is to be found in 18 M. L. J. 52 affirmed. 


m e a 


In re Drax—Savile v. Drax [1908], 1 Ch. 781. 


Equitable charge on land—Lien—Presumption of satisfaction— 
Merger—Interest—Deposit of deeds. 


A deposit of decds to secure a loan is to be considered as an 
agreement to execute a mortgage of the property comprised in the 
deeds, with interest. 


In ve Kers Policy, L, R. 8 Eq. 531, followed. 


Where a person agreed to purchase real property and subse- 
quently became a lunatic and his trustees were directed to pay 
the purchase-money out of the rents and profits of his estate but 
the order of the court (in lunacy) at the same time provided that 
ihe purchase-money so paid in should bea lien upon the estate 
purchased for the lunatic, his executors or administrators, and a 
conveyance was taken by the trustees which expressly mentioned 
that the purchase-money paid was a charge :— . 


Held (1) that there was no merger of the lien as the object 
was to save the rights of those persons who should 
be interested in the personal estate of the lunatic as 
against those who should be interested in his real 
estate in case they should be different persons so that 
the persons who should be interested in the real 
estate should recoup to the persons interested in the 
personal estate the money spent in acquiring the 
land ; 


(2) that no limitation could run (for enforcing the lien) 
by non-payment of interest as the obligation to pay 
and the right to receive interest upon the Tien were 
united in the same person ; SS E 
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(3) that where by the statute of limitations the claim was 
not barred, no presumption of satisfaction could be 
raised ; . 

(4) that although no interest was mentioned in the order, 
interest at the current rate was payable after the 
death of the lunatic when the principal was payable. 


A Court of Equity has power to award interest and in fact 
does so where a charge is created in land, although there are no 
words allowing interest in the instrument creating the charge. 





Davis v. Town Properties Investment Corporation, Limited, 
[1903], 1 Ch. 797. 


Laxdlord and Tenant-—Cocenant for quiet enjoyment—Nature of. 


The ordinary covenant for quiet enjoyment contained ina 
lease does not enlarge the grant. Such a covenant does not enlarge 
the obligation of the lessor to respect or secure any rights other 
than those incident to the demised premises such as they were at 
the time of the demise. . 


The covenant only gives the lessee an additional remedy, 7. e., 
an action for damages if the lessee cannot get or is deprived of 
that which has been previously professed to be granted. - 


Where the lessor had no interest in the adjoining premises, ab 
the time of the demise, the rights of the lessee which the lessor 
undertook to respect by the covenant were rights limited by the 
fact that the adjoining owner might, if so minded, build on the 
adjoining land (by raising the wall) so as to interfere with the 
drought of the chimney upon the demised house and the lessee is 
equally without a remedy where the lessor acquires after the demise 
. the adjoining land and builds on it. 


Per Romer and Cozens Hardy, L. JJ :—Where the act com- 
plained of by the lessee does not amount to a direct interference 
with the enjoyment of the land demised and neither the title to 
the land nor the possession of the land is affected by such act, there 
is no breach of the covenant for quiet enjoyment. 


So far as the covenant for quiet enjoyment is personal or 
collateral, it does not run with the reversion and bind the assignee, 
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In re FTohnson—Roberts v. Attorney-General [1903] 1 Ch. 821. 


Private International Law—Law as to 4ntestate's properties— 
Domicile of origin no one without a domicile—Domicile of 
choice—Foreign Law, questions of faci—Crown indivisible— 
Separate laws no proof of separate nationality. 


The rights of the parties cleiming in an English Court 
moveables of an intestate depend on the law of his domicil, at the 
time of his death. * ° 


It is a settled principle of Eng lish Law that no one shall be 
without a domicil. 


Every one takes at his birth the domicil of his father, if he be 
legitimate, of his mother if illegitimate, and he may in later nee 
acquire a domicil of choice. 


But until he does so his domicil of origin remains or the latter 
revives if he abandons his domicil of choice. 


Domicil of choice is a conclusion or inference which the law 

a » b . . i * 
derives from the fact of a man fixing voluntarily his sole or chief 
residence in a particular place, with an intention of continuing to 


reside there for an unlimited time ; aud the conclusion or inference : 


is that the man has thereby attracted to himself the Municipal Law 
of the territory in which he has voluntarily settled. 


When an English Court has ascertained that the domicil of 
origin has been displaced by the domicil of choice, distribution of 
moveables follows the domicil of choice; but in order to establish a 
domicil of choice, the Court has to be satisfied that it has been 
adopted animo et facto, t. e., 16 is essential to show that there 
should be both animus and fuctum. | 


. The factum cannot exist in a country where the law refuses to 
recognise it. Where the law of the land said to be chosen as the 
new domicil disregards domicil and declines to distribute in 
accordance therewith or to treat it as of any force, there cannot 
have been any change of domicil de facto. 


7 Such a case is treated by an English Court as one where the 
propositus has intended but has failed to obtain an effectual domicil 
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of choice in which case his domicil of origin remains unaffected and 
the succession to moveables must be govorned by that law. 


Questions of English Law will be regarded in a Foreign Court 
as matters of fact and must be proved by evidence. 

A person born in England, Scotland, Canada, Cape Colony, or 
the Channel Islands or elsewhere within the Empire is a natural 
born subject of the British Crown and his nationality is theBritish 
Empire. he Crown is one and indivisible and cannot be severed 
into as many distinct Kingships as there are Kingdoms. 


Foreign States are in diplomatic relations with Great Britain 
as representing the whole Empire. They know nothing officially - 
of Scotland or Canada, or the Colonies, still less, perhaps, of the 
Channel Islands or the Isle of man. 


Every country within the British Empire that has a distinct 
set of laws is not to be treated as a separate nationality. 


Foreign Courts must necessarily refer such questions as these 
to, and decide them according to the law of, the country with which 
alone they are in diplomatic relations and in the case of a person 
who is a subject of the British Empire according to the Law of 
England.But the Law of England distributes movables according 


. to the domicil of origin. 


Hence where a testairixk was found to have ben born a 
subject of the British Crown and to have had her domicil of ort- 
gin in Malta and died domiciled at Freiburgh in Baden and a 


- question arose with reference to the succession of some of her 


moveables undisposed of by her will :— 
.Held (1) that aec rding to the law of Baden, the Courts of 
Baden paid no heed to the domicil of choice and that 
the testatrix was foreign in birth ; i 

(2) that the Baden Courts would distribute the moveables 
according to the law ofthe nationality to which the 
testatrix belonged ; 

(3) that the question arising in English Courts must bo 
decided with reference to the English Law ; 

(4) that according to the English Law the moveables must 
be distributed according to the law of the domicil of 
origin of the intestate and this domicil was not 
displaced by the domicil of choice ; and 
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(9) that the intestate being a subject of the British Crown 
and having her domicil of origin in Malta the distri- 
bution shouldbe made according to the Law of Malta 
and not the Municipal Law of England. 





Boyce v. Edbrooke [1903] 1 Ch. 836. 


Construction of document—Joint covenant—Tenant for life both 
a covenaniee and one of the covenantors—Same person as 
plaintif and defendant. 


In the construction of a document if there is an am biguity, the 
Court will lean to the side which will give effect to the transaction 
and set it up rather than invalidate it. 


Where a demise is to three persons as lessees and the cove- 
nant is that “the lessees hereby covenant with the lessor,” the 
covenant creates a joint liability and not a joint and several 
liability. i 

Where the expression “ lessees” is explained in a lease to 
iuclude “ their executors, administrators and assigns,” the coven- 
ant is only consistent with a joint lia bility. 


The common form of a joint and several covenant will be in 
such a case “the lessees, and the executors, adininistrators and 
assigns of each of them covenant." 


Where a tenant for life makes a lease of the property to him- 
self and two others, there is only a joint liability and the covenant 
being joint, no action will lie at law so long as the tenant for life 
lived. 


The principle is that there is no contract at all when one of 
the contracting parties covenants with himself and others jointly. 


The same person cannot be both a plaintiff and a defendant. 


The doctrine well settled in a court of equity is that a man 
shall not. put himself in such a position that his interest conflicts 
with his duty. A man cannot both bo buyer and seller or lessor 
and lessee. j 
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Assuming that under powers of leasing given by statute a 
tenant for life clothed with the power of leasing can lease to a 
trustee for himself, such a tenant for life or a donee of a power of 
_ leasing cannot lease the property to himself either alone or jointly 
with others without the interposition of a trustee. l 


Semble :—The donee of a leasing power cannot lease to a 
trustee for himself. 


Bevan v. Habgood, 1 J, H. 222 (229) doubted. 





In re Wells—Boyer v. Maclean [1903], 1 Ch. 848. 


Infants—Scheme for infants’ benefü—Jwrisdaction of court to 
sanction. 

A court of equity has jurisdiction to approve a scheme on 
behalf of infants where the same is for the benefit of infants, and 
such. jurisdiction is not confined to cases. of settlements made by 
way of compromise; 


Where trustees of a will desired to exchange contingent rights 
given to infants under the will for vested indefeasible interests, 
such a scheme being for the benefit of the infant can be sanctioned 
_ by the Court. 


MÀ á— 


Stevens v Theatres, Limited [1903], 1 Ch. 857. 


Mortgage—Power of sale—Mortgagee’s action for foreclosure— 

Decree nist, effect of, on exercise of power. 

The plaintiff in an action for foreclosure or for redemption is 
dominis litis only until judgment (or decree nist) t. e., the mort- 
gagee in a foreclosure action is not entitled to discontinue his action 
or have it dismissed after judgment. So also a mortgagor in a 
redemption action. 


A judgmentin a foreclosure or redemption suit operates not only 
for the benefit of plaintiff but also for the benefit of the defendant, 


A power of sale cannot be exercised by a mortgagee after bis 
obtaining judgment or decree: nisi for foreclosure unless with the 
leave of the court, The reason is that, otherwise, it prejudices the 
rights given to the mortgagor by the court under the direction as 
to recovery. 
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In. ve Wilmer's Trusts—Woore v. Wingfield [1 903], 1 Ch. 874. 


Witl—Remoteness—Life in being—Child en ventre sa mere— 
elation back— Evtent of application. 


In applying the law as to remoteness, one|must look not at the 
events which have actually happened, but at the events which 
might have happened. 


If the limitations are such that events might have so turned 
out as that the rules as to remoteness would have been infringed 
then the limitations fail, although in the events which actually did 
happen the legal period was not exceeded. 


The rule of law as to remoteness admits of absolute owner- 
ship being suspended for a life or lives in being and twenty-one 
years afterwards, and that for the purposes of this rule a child 
enventre sa mere is treated as a life in being. 


The rule of law as to remoteness is not infringed by the fact 
that when the instrument limiting the estates comes into operation 
(as in the case of a will, the death of the testator) ,the first life-ten- 
ant is en venire sa mere as in such a case on his subsequent birth 
alive the law applies the doctrine of relation back and treats the 
child as having been born at the date of the testator's death. 


This law of relation back, 2. -e of treating the child who is 
not in fact born but only en ventre sa mere as being born at the 
death of the testator is applied not only where it is to the advan- 
tage of the child to apply it or where it is immaterial to the child, 
whether it is applied or not, but also where it is to the disadvantage 
of the child to apply it. . 


The doctrine that a child en ventre sa mere is to be treated as 
existing has no application to a descent at common law as regards 
rents during the intermediate period 4. e., the period between the 
death of the testator and the child being born alive, 


A testatrix devised certain estate to trustees upon trust to pay 
the income to her daughter during her life, and after the daughter’s 
death to stand possessed of the said estate upon trust for the second 
and $very younger son of the daughter born or to be born succes- 
sively with remainder after the death of each such son upon trust 


ae ~ 
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for his first and: other sons successively in order of seniority in tail 
male with a proviso, that if any person other than the eldest son of 
the daughter should become entitled to another specific estate the 
next gift in remainder should take effect. The eldest son of the 
daughter predeceased the testatrix and at the time of the death of 
the testatrix the daughter had a son who was disqalified from 
taking under the will and she was, pregnant of a third son who was 
born four months after the death of the testatrix. 


In a suit by the daughter's third son it was held that the limita- 
tions after his life-estate was not void for remoteness and that his 
sons took valid estates in tail male in reminder as the state of facts 
viz., the third child being born and turning out to bea boy though 
subsequently to the death of the testatrix, must be referred to the 
earlier date (the death of the testatrix), andas it must be said re- 
trospectively that at that earlier date events had so turned out that 
the rule against perpetuities could not be infringed because there 
was a child in existence, although enventre sa mere who was a male 
and who was born alive. 


—— 


Harington v. Sandall, [1903], 1 Ch. 921. 
Club—Alteration of rules—Ratsing of subscriptions. 


There is no power in the majority of the members of a club 
to alter the terms and constitution of the club as they may think 
fit when such a power forms no part of the written contract by 
which the members are bound. 


When the constitution or rules of a club do not contain any 
provision for the making of amendments or alterations from time 
to time, there can be no rule passed to raise the subscriptions so 
as to affect the dissentients. 


A club is not a partnership or even a quasi partnership. 
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In ve Fitzgerald—Surman v. Fitzgerald, [1903], 1 Ch. 938. ' 


Property—Nature of estate — Inalienable private trust--Public 


policy. 


According to the law of England an inalienable trust cannot 
be created in favor of a mau even for his maintenance. 


A mere prohibition of alienation cannot be imposed except 
in the case of a married wonian's separate property. 


It is contrary to the policy of the law in this country that 
property should be so settled as to continue in the reni of 
a bankrupt notwithstanding bankruptcy. 





In re Wilmer's Trusts—Moore v. Wingfield, [1903], 2 Ch. 44. 
Will — Perpetuity — Child en ventre sa mere— Relation back. 


For the purposes of the rule against perpetuities a child who 
was unborn at the death of the testator must be treated as an 
: existing living child not from the moment of its being actually 

born into the world but during the period of gestation. 


It is not for every purpose of the law a child during the period 
of gestation and before it is actually born is to be treated as living. 
In many cases this is not so. A child in the womb of its mother 
cannot be murdered. Though it is a living child for some pur poses 
it must have a separate existence before it can be made the subject 
of murder. 





in re Dixon—Dixon v. Charlesworth, [1903], 2 Ch. 458. 
Will—Gift over on death without will—Repugnant gift. 


A gift over on death without a will being inconsistent with 
the law regulating the devolution of the property in that event 
is void for repugnancy. 


A. gift over on death without a will and childless is'also void 
for repugnancy. 
An executory gift over in the event of the donee of an 


abgplute interest dying without a will and childless is void for 
repugnancy. 
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Osborne v. Bradley, [1908], 2 Ch. 446. 


Restrictive covenants, enforeability of. 


Negative covenants in conveyances in fee restricting the right 
of the purchaser to use the land purchased may be considered 
as falling under three classes. 


(1). Where the covenant is entered into simply for the 
vendor’s own benefit. 


(2. Where the covenant is for the benefit of the vendor 
in his capavity of owner of a particular property. 


(3). Where the covenant is for the benefit of the vendor in 
so far as he reserves unsold property and also for 
the benefit of other purchasers as part i what is 


called a building scheme. 


In all the above cases where the negative covenants are 
binding on the covenantor the court has, speaking generally no 
discretion to consider the balance of convenience or matters of 
that nature but is bound to give effect to the contract between 
the parties unless the person seeking and entitled to enforce the 
covenant has by his own conduct or by that of the persons through 
whom he claims become disentitled to sue. 


Contractual obligations do not disappear as circumstances 
change, but a person who is entitled to the benefit of a covenant 
may by his conduct or omission put himself in such an altered 
relation to the person bound by it as makes it manifestly unjust 
for him to ask a court to insist on its enforcement by injunction. 





In re Oatway—Hertslet v. Oatway, (1903), 2 Ch. 356. 


Trust money—Trustee mixing his own money with trust money— 
Account opened by trustee—Investment. 


Whatever alteration of form any property may undergo, the 
true owner is entitled to séize it in its new shape if he can prove 
the identity of the original material. 
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This rule only applies to cases wheré the compound is such as 
to render it impossible to ascertain the respective shares of the 
parties, 

Trust money may be followed into land or any other property 
in which it has been invested ; and when a trustee has, in making 
any purchase or investment, applied trust money together with his 
own, the cestuisque trust are entitled to à charge on the property 
purchased for the amount of the trust money laid out in the 


purchase or investment. 


If money héld by any person in a fiduciary capacity be paid 


into his own bénking account it may be followed by thé equitable . 


owner who as against the trustee will have a charge for what 
belongs to iim upon the balance to the credit of the account. 
Hence if the trustee pays in further sums and from time to time 
draws out/ money by cheques but leaves a balance to the credit 
of the account the trustee cannot be heard to say that the sums 
which have been drawn out and paid away so as to be incapable 
of being recovered represents pro tanto trust money and that the 
‘balance remaining is not trust money but represents only his own 


moneys paid into the account. 


f So when any of the money drawn out has been invested and 
the investment remains in the name or under the control of the 


trusteo, the rest of the balance having been afterwards dissipated | 


by him, he cannot maintain that the investment which remains 
represents his own money alone and that what has been spent 
and can no longer be traced and recovered was the money belonging 


to the trust. 


Where the private money of the trustee and that which he. 


-held in a fiduciary capacity have been mixed in the same banking 
account, from which various payments have from time to time 
been made, then, in order to determine to whom any remaining’ 
balance or any investment that may have been paid for out of 
the account ought to be deemed to belong, the trustee must be 
debited with all the sums that have been withdrawn and applied 
to his own. use so as to be no longer recoverable and the trust 
money in like manner be debited with any sums taken out and 
duly invested ^ ` `. names of the proper trustees. 


~ 
~ 
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Mallott v. Wilson, [1903], 2 Ch. 494. 


Voluntary settlement—Grant. to trustee —Disclavmer by brustee— 


Trust not destroyed. 


A grant of goods like any other common law conveyance 
operating by grant passes the property without assent. 


Acceptance of a gift by a donee is to be presumed until his 
dissent is signified even though the donee is not aware of it, 


Property vests immediately in the donee but if he dissents, 


property vests in the donor. 


Where a settlor by a voluntary settlement settles property 
in trust, the property vests in the trustee immediately and the fact 
that the trustee subsequently disclaimes does not destroythe trusts 
but revest the property in the settlor for the trust. 


— a 


D’Este’s Settlement Trusts—Poulter v. D'Este [1908], 
1 Ch. 898, 


Will—Doniciled | foreigner— Will executed according to law of 
domicil. e 
A will executed by a domiciled foreigner according to the law 


of his domicil is in England treated as a valid will although not 
executed in accordance with the English Law. 


S. 27 of the Wills Act is a rule of construction and does not 
apply to a will executed by a domiciled foreigner according to the 


law of his domicil. T "E 


Powers of appointment are unknown in France and to the 
French Law. 


A will is to be construed according to the law of the domicil 
of the testator but this is only a rule of interpretation 
be adhered to when the testator wrote the will witl 
law of some other country when such law may 
construetion of such wills. 
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Jackson v. Dickinson [1903],.1 Ch. 947. 
Trustees—U nauthorized investment—Breach of trust—Contribution. 


The liability to contribution is not.confined to cases where 
both parties are liable to be sued for the same debt or liability. 


Where trustees commit a breach of trust by investing the trust 
fund in unauthorized security (shires in a company) and one of the 
trustees in whose name the shares stand pays a call he is, even in 
the absence of àn express agreement, entitled to claim contribution 
from the other trustees with respect to the amount paid by him 
upon the call. 


If the cestuis que trust had repudiated the shares and taken 
proceedings against the trustees or theiv representatives to compel 
them to make good the trust funds, either trustee or his represen- 
tatives might have required the shares to be sold and applied 
protanto for that purpose. 


Trustees acting honestly, with ordinary prudence and within 
the limits of their trust are not liable for mere errors of judgment. 


There is no rule of law which compels the Court to hold that 
an honest trustee is liable to make good loss sustained by retaining 
an authorized security in a falling market if he did so honestly and 
prudently in the belief that it was the best course to take in | the 
interest of all parties. 


A. trustee holding an unauthorized investment with the consent 
of the trustees is in the same position in regard to such other 
trustees. 





In ve Tollemache [1903], 1 Ch. 955. 
Trust—Admianistratton. 


A case may arise in which, in the course of the administration 
of an estate such an emergency as changing into an unauthorized 
may occur in the same as needs must be dealt with at 
trustee may apply to the court for directions. 


2 Is no such emergency, the application does 


: "a w : 
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JOTTINGS AND. CUTTINGS. -: 


Questions of luw in Revision petitions :—We have been sur- 
prised at a strange rule being enunciated from the Bench, Benson 
and Russell, JJ., as regards the disposal of cases involving sinall 
value. In a small cause revision referred to a Bench by Boddam, 


_J., because the case involved some important question of law, we 


understand that the Bench dismissed the petition because the value 

‘was only Rs. 15 and the Judges were not there to decide knotty 
questions of law in such small cases when first appeals of large 
value were in arrear. This seems to us a strange doctrine. We 
have known instances of the House of Lords, a far greater judicial 
body than the Judges iu Madras, dealing with questions under |. 
the Workman's Compensation Act where the claim was only for a 
few £s. ‘The easy mode of disposal discovered by Benson and 
Fussell, JJ. did not occur to that august tribunal. What has our 
High Court come to. 


* 
$7 3 


Mr. Justice Benson :—We have heard of another rule which 
also emanated from Benson J. that the power of revision under the 
Small Cause Act was not intended for difficult questions of law. 
This is indeed a new distinction between easy and difficult’ ques- 
tions regulating the exercise of the power of revision. We pre- 
sume that on easy questions Munsifs and Sub-Judges aren t likely 
to go wrong. Half the difficult.questions whose solutions find there 
way into the Law Reports arise in small second appeals and small 


petitions. There are Judges who would indeed be glad not to be -` 


called upon to decide difficult questions of law in any case. But 
the subordinate judiciary wants guidance. If they know that 
dificult questions of law will not be gone into by the High Court 
in revision, they have a premium to decide as they like without 
taking the trouble to decide them right. It is much to be regretted 
that judicial doctrines like these should emanate from a Bench of 
the highest court in the land. 


á * 
* K 


The Common Law :—On Monday, the 21st September lasteSir 
_ Frederick Pollock, the distinguished English jurist and scholar, 
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delivered a lecture at Osgode Hall on * The Common Law and the 
Foundations of Justice.” The lecture was the first of a series to be 
given in the different law schools of this continent, and was given 
under the auspices of the Osgode Hall Law School. The school not 
beig in session, not many of the students were present, but there 
was a large attendance of the Toronto Bar, who assembled on the 
invitation of Dr. N. W. Hoyles, Principal of the Law School. The 
lecture was extremely interesting and instructive. The following 
excellent summary is taken from the Toronto Globe : — 


Sir Frederick regards all modern law as derived from one or 
other of two origins—the German law and the Roman law—and 
the. English common law is the principal member of the German 
system. Of the common law and the Roman law the latter is the 
more ancient, but the former has been the more continuous. The 
common law has been steadily in force in England even when it 
was not certain who was King, and when it was certain that there 
was no King at all, as during the Commonwealth period. He held 
that the common law was in-force in the thirteenth century, when 
there were then no permanent J udges and no recognizable jury; 


when stealing cattle might be regarded as the occupation of the . 


people by night, and manslaughter and perjury their recreation 
by day. Ifthere were no Judges or jury, there was the sheriff 
discharging his functions in person, and the Grand Jury, which 
‘dates back to the Assize of Clarendon. 


In tracing the evolution of the common law Sir Frederick took 
- note of four features by which it has been continuously charac- 
terized—publicity of procedure, the neutrality of the trial court, 
the interpretative and legislative functions of-the Court, and the 
absence of privilege on the part of its officials. The. necessity of 
complete publicity has always been recognized, except with regard 
to certain classes of cases in comparatively recent times. Parties 
have always been held answerable for the conduct of their.own 
cases in the courts. It is not the function of the Court to give 
information or to correct mistakes. The procedure resembles a 
game, afd each side is expected to observe the rules, ^The judges 
are not supposed to base their finding on anything except what 
is*brought to their notice during the trial. There is an appear- 
ance of departure from. neutrality ina criminal prosecution, but 


— eae 
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that is really a suit between thé King‘and the accused, and the 
function of the Court, as in other suits, is to decide between them 
on the evidence submitted. 


In primitive times the Court, had to find its law for itself, and 
it both made the law and administered it. After which the King, 
with the aid of his Council, began to make laws, and, still more 
recently, when he made them with the advice of Parliament, the 
Courts alone were allowed to interpret them. There never was any 
official adviser to aid them. This finding of their own law when 
there was no other, and giving their own interpretation of the law 
when there was one, greatly enhanced the power and dignity of 
the King’s Judges. - Their decisions were binding on the parties . 
before them, and also became precedents to bind parties in cases 
of the future. The consequent uniformity of the law has been well 
established since the reign of Henry IIL, owing largely to the 
practice of sending the judges-on circuit. They knew the law, 
and zo one else anywhere did. The practice established by the 
judges of not allowing any officials under them to plead privilege 
in bar of prosecution for mistakes or wrongful acts has been an 
important means of protecting human freedom. Other countries 
have been seriously hampered by the recognition of such privilege. 


Sir Frederick, in conclusion, expressed strongly his opinion that 
it would be a great mistake to depreciate these features of the 
common law or to regard them as obsolete. The art of jurispru. 
dence is like the art of war—the nature of the contest remains the 
same, though methods and devices may change from age to age. 
The next campaign is for the younger generation of lawyers. He 
advised them to bear in mind that in serving the law they are serv- 
ing the Commonwealth, and that their calling is not a trade, but 
a science. If the writ of King Edward VII runs throughout the 
empire, it is because King Edward I. was a faithful servant of the 
people and of the law. The common law is bound up with the 


destinies of the English-speaking nations.—Canadian Law Times. 


sr. 
Tx 


Lord Coleridge us a Criminal Judge :—E. B. Bowen-Rowlands, 
writing to the Pall Mall Gazette on “ Great-Criminal Judges,” 
speaks of Lord Coleridge, as the greatest criminal judge of “our 
time, excepting perhaps Lord Brampton. 


4 
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“í In appearance he was the very embodiment of judicial dig- 
nity. He was very courteous and considerate, and never tried to 
win cheap applause at the expense of an inexperienced barrister 


| or overwrought witness.. 


* Scrupulously fair, the court in which he presided was a 
model court. Without an effort he ensured obedience ; justice was, 
each man’s portion therein. He never made inane jokes or attempt- 
ed high-sounding cynicisms. His summing-up ofa case was ` 
not only a practical presentment of the facts, but also a lesson in 
literary style. His methods were always just and he took care 
that cross-examination never became oppressive. He seldom inter- 
fered with counsel, and rarely remonstrated. with any one. A 
master of sarcasm, real and effective, he infrequently—that is, in 
court—used the dreaded weapon, but when hé did use it, it made a 
deep and lasting wound. Witness as 2n altogether admirable 
instance of its proper use, his summing up in what was known as 
“the Baccarat case." He had a curions habit on the bench of 
leaning back in his chair and closing his eyes, and this oftentimes 
led the unwary to conclude that he was asleep. 


* | remember on one occasion, the trial ofa prisoner for 
setting fire to a dwelling house. Counsel for the defence 
was much upset through his ignorance of the chief’s habit. 
Throughout the day he had been trying to get before the 
jury the fact that a man other than the prisoner had openly threat- 
ened to burn down the particular house. Hach attempt was frus- 
trated, but when the subject for the defence was begun Lord 
Coleridge went off into his usual doze and counsel saw his oppor- 
tunity. ‘Gentlemen of the jury,’ said he, ‘let me come to another 
and more serious point ; we have heard from the witness thata 
certain Bill Smith had prior to the fire, been dismissed by the 
prosecutor from his service Now, gentlemen, I can tell you some- 
thing’—‘ but not about Mr. William Smith, I'm afraid’—came _ 
from the bench in gentle tones, which conveyed no sense of irrita- 
tion or annoyance. 


“ The finest oratorical effort I have ever heard, and not exclud- 
ing & certain sermon by the late Cardinal Manning, whose quiet 
incisiveness reminded one of the chief justice, was the summing-up 
by Lord Coleridge in a singularly atrocious case. The prisoner, 
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a young constable, was charged with gouging out the eye of his 
superior officer. | 


«The evidence was that after a series of quarrels, the prose- 
cutor and the prisoner had a fight, in the course of which 
the prisoner threw his antagonist, and, then kweeling upon his 
' chest, deliberately dug out his left eye, and, having done 
so, proceeded to try to destroy the other as well. The defence 
was that the eye was not intentionally taken out, but that in 
a rough-and-tumble ou the ground a button of the prisoner's 
tunic came in contact with the eye and worked it out. A 
more childish explanation of a murderous assault could not 
be well imagined; but as is usual in crimes of great brutality 
popular sympathy was with the prisoner, and it was considered 
not unlikely that there would be an acquittal. The summing 
up, however, settled the case. In the most exquisite language, 
without an unnecessary word, the judge recapitulated the 
evidence, placing the issues clearly before the jury and making 
them see the facts as distinguished from suggestion and surmise. 
The jury found the prisoner guilty, and the sentence was fifteen 
years' penal servitude. Subsequently, petitions were presented to 
the queen asking for mercy for the convict, but I believethe man 
is still in prison. 


« T'he curious circumstance of the case was that the prisoner 
was to have been married on the very day on which he received 
judgment. 


“Lord Coleridge’s sentences were invariably just, but appa- 
rently had no prejudices, end realized to the Tull thatthe proper 
end of punishment is to deter a1d not to merely inflict pain. 


* Most great men are misrepresented and he was of their 
number. Termed ‘silver-tongued’ because of the pleasing modu- 
lation of his voice, those who knew him not assumed that the 
epithet signified bitterness; having a relation a member of the 
Society of Jesus, he was deemed a Jesuit by those who were igno- 
rant of the fact that the term is applicable only to members of a 
religious order, and had nothing to do with units of a congrega- 
tion: andsoon. Buta man is not to be judged by the little Tolk 
who hope to gain notoriety by spiteful attacks on the court. 
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“ And great Lord Coleridge was—great by nature and great 
by attainménts—a man whose nobility of character was marked in 
every phase of his vivid personality. Possibly, no \highly placed 
servant of the crown received so little popular affection, probably 
few deserved as much. 


“When Lord Coleridge died his place was taken by Lord | 
Russell, of Killowen, who had long been marked out for the high- 
est honors obtainable by a Catholic in the domain oflaw. It is 
strange that in this enlightened country creed should be a barrier 
to the pregress of any one; but such is the case, and no Catholic 
may aspire to the Chancellorship".— The Law Students’ Helper. 


*ox 

Lawyers and Politics ;—Should lawyers engage in politics ? 
Before this question can be intelligently answered it is necessary 
that it be more clearly defined.- I presume it goes without saying 
that lawyers should discharge in politics the obligations resting’ 
upon all good citizens. Under our form of government every 
qualified citizen owes certain duties to the government and he 
~is recreant to his trust if he seeks to evade this responsibility. 
It is his duty to endeavor to make the laws under which he 
lives as perfect as possible; to suggest changes and make 
alterations in them. It is his duty to ferret out crime, and 
to see that the violators of law suffer the penalties imposed 
upon them. It is his duty to see that the laws are framed 
so as to shield the innocent and punish the guilty. It is his duty 
to endeavor to fill the offices with the most competent officials. 
It is his duty to take an interest in public affairs, to discuss 
important issues, and to exert his influence in behalf of purity in ^ 
politics and a wise, just and economical administration of law. To 
this extent lawyers, in common with all other good citizens, have 
their political duties to perform. And Ithink it is safe to go 
even further. and assert that the lawyer, by reason of: his very 
profession, should take a more active part in politics than the: 
average citizen. His very vocation opens out before him peculiar 
opportunities for doing his country political service. In the study 
and practice of the law he has an opportunity for detecüng'its 
defétts and suggesting improvements in its form and administra- 
tion. In his business dealings with all classes and conditions of 
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people he learns who, among those who are candidates for the 
suffrages of the people, are the most worthy. In representing 
clients both in the courts and out of them, he gains their confidence 
and is thus enabled to shape their conduct not only in business 
matters, but in politics also. The duty which a lawyer owes, then, 
as a citizen, demands of him that he take sn interest and part in 
politics up to a certain point. Nor has he a right te shirk this 
responsibilty. For him to do so because he will be subjected 
to criticism, lose some clients, make enemies, alienate friends, 
curtail his profits and injure his popularity, is to act an unworthy 
and cowardly part. By abstaining from politics entirely he will 
have more time for his profession, more time to devote to study, 
more time to consult his clients and discharge his other professional 
duties. But he has no right to look at it from this selfish stand- | 
point. He owes to society certain duties, and should endeavor to 
perform them even at a personal sacrifice of time leisure and money. 
Nor should a lawyer refuse to render professional service in the 
line of political duty. Criminals must be prosecuted no matter how 
high they may stand in politics. It is a great temptation, at times, 
to avoid duties of this kind. It is often extremely disagreeable to 
prosecute those who occupy a prominent place in the political walks 
of life. In discharging duties of this nature lawyers often incur 
the lasting enmity of clients who can pay good fees. By going for- 
ward and manfully performing his duty, a lawyer may find himself 
a target for criticism, an object of abuse and a subject of calumny 
on the part of every mean and base slanderer. But it matters not 
how severe the trial; it matters not how disagreeable the task, in 
matters of this kind every true lawyer will bravely face the danger 
and fearlessly discharge the duty incumbent upon him. 


And now I have brushed away some preliminaries and I have 
removed from this discussion certain aspects of my subject about 
which the great majority of the legal profession, and the public 
generally, I believe, are agreed. 


Should lawyers engage in politics? If they wish to rise to 
professional eminence, if they wish to make a name for themselves, 
if they wish to make money, if they wish to be successful in their 
day and generation—is it wise for them, to use a common, Wht 
forcible, expression, to dabble much in polities? Is it wise for 
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them to run for office, to spend much of their time among the 
people endeavoring to win popularity and public applause—in 
other words to devote more time and attention than their duties as 
citizens impose upon them, to getting into good graces of the 
people? Or, to put the question more sharply still, ifa lawyer 
wishes to rise to eminence at the bar should he devote himself 
exclusively to his profession, not meddling at all in politics? I 
dare say the consensus of opiniou of the most able and successful 
lawyers would favor answering this question in the negative. Prof. 
John B. Minor, who was a professor of law in Vinginia’s far-famed 
university and who as a teacher and expounder of the law, was 
perhaps unsurpassed on this continent, in lecturing to his classes, 
strenously advocated a divorce between the law and politics, and 
urged upon young men the importance of devoting themselves 
assiduously aud exclusively to their profession. That the law is a 
jealous mistress in an expression which has so often been repeated 
as to have become axiomatic. “The profession of law,” says 
Mr. Ritso, “is that of all others, which imposes the most extensive 
obligations upon those who have had confidence to muke choice of 
it ; and indeed, there is no other path of life in which the unassumed 
superiority of individual merit is more conspicuously distinguished 
according to the respective abilities of the parties. The laurels 
that grow within these precincts are to be gathered with no vulgar 
hands; they resist the unhallowed grasp, like the golden branch 
with which the hero of the Aeneid threw upon the adamantine 
gates that led to the Elysium, 


It stands to reason that the lawyer who gives all of his time 
to his profession must, in the long run, outstrip his competitor who 
divides his time between law and politics. While the latter is out 
among the people hunting up votes, the former is poring over the 
pages of law. If a lawyer devotes himself as he should do, to his 
profession, he has no time for anything else. Every mail brings 
letters to be answered, every day brings clients whose cases must be 
looked after and every court brings cases to be argued. He must 
be familiar with the fundamental principles of the common and 
statute law. He must have mastered Blackstone, Kent, Story, 
Sigith’s Mercantile Law and Adam's Kquity, He must be familiar 
with the changes made in the statute law of his own State, and he 
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must know by heart its constitution. He must keep up with the 
reports of his own State and must be pretty familiar with a num- 
ber of those of other States and especially with those of Supreme 
Court of the United State. And then there are a thousand office 
duties to be performed. Certainly a lawyer has no time to spare 
for matters outside of his profession. 


The experience of the most succesful lawyers proves the same 
thing. Asa general rule, lawyers who have given their onergies 
to their profession have succeded, while many of those who have 
attempted to unite law and politics have failed in both. Many a 
bright young lawyer becoming disgusted with the common-place 
routine work ‘of his profession and fretting because he does not at 
once receive that recognition which he feels that his talents merits, 
launches out upon the vempestuous sea of politics only to be 
stranded upon its rocks. There are two reasons which demand of 
lawyers now more than ever before this intense devotion to their 
professional work, In the first place, competition is sharper now 
than it has ever been. I do not mean simply that the bar is 
crowded, for that has been almost invariably the case. What I 
refer to more particularly is this. Formerly lawyers were accus- 
tomed to gather around them a line of clients who were attached 
to them not only professionally, but personally, and who could be 
depended ‘upon through thick and thin. To a considerable extent 
this has been changed. Clients do not generally now remain as 
steadfast and loyal as was once the case. A man may be one 
attorney’s client to-day, and to-morrow anothers. ln the rapid 
press of business and the spirited competition of the times clients 
will not wait. If they call at.the law office and find that the 
attorney whom they want is out, they will often at once go else 
where and-form a new relationship. If their business interests 
demand it, they have no compunctions at all in changing from one 
attorney to anothcr: In the second place, the law in many respects 
has taken on a business character. In the law offices we find the 
telephone, a stenographer and typewriter, an office boy, and 
many other conveniences. Letters must receive immediate atten- 
tion. Correspondents cannot afford to wait for answers to their 
letters, and will not do so. Executions and sentences of the court 
must sometimes be stayed by telegram. One day a lawyer must 
attend the State Court, and on the next he must appear before the 
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United States District or Circuit Court. At one hour he: may be 
in his own office—advising his clients; at the next he may be in the 
courb room arguing some iniricate case, and the third hour may 
find him in the consultation room of some attorney in another city 
many miles distant. | 


This new attitude which the profession is fast assuming demands 
of an attorney the rigid application of business rules and regulations, 
and it is getting to be more and more prohibitive of outside work, 
it matters not whether it may be “the charms ofa light literature,” 
or the fascinations of a political life. But it may be answered, he 
may fori a partnership and in this way relieve himself from the 
‘ demands of office work, and, to some extent, of duties in the court 
room. While, ina measure, this may alleviate matters, yet it by 
no means accomplishes all that may be desired. 


Oftentimes clients call to see if they can obtain the services of a 
particular member, and finding that one out they go elsewhere, 
Besides, it is often the case that one member of a partnership is 
better qualified for doing a special kind of work than another, and 
it would be surprising if this were not so. 


Of course there are exceptions to all rules. In some individual 
cases ib may be well to mix a little politics with your professional 
work. Ido not think it wil hurt a lawyer in the rural districts 
especially if he has a partner, to be a member of the legislature: 
He will not lose a great deal of time from his effice. He will 
widen his acquaintance with the people, he will become acquainted 
with the prominent men of his State, he will keep up with changes 
in the laws and where the legislatures elect judges he will stand a 
better chance for promotion to the bench. And then there are 
positions in public life, such as solicitor and attorney-general, 
which are in the line of his profession, and which in place of retar- 
ding will often help him in his professional work if he can secure 
them. - l 


And now let us look at this question as we see it exemplified 
before us. Practically we see lawyers in office on every hand. 
We find a great many of them in the State legislatures. We find 
them in the various county offices, in the executive offices of many 
of the States, and, in fact, we find them filling almost every variety 
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of office in the gift of the people. ‘In the house of ‘representatives 
and in the senate of the United States we find a long roll of attor- 
neys. Nor is it generally a matter of surprise when we learn that 
the successful candidate for the Presidency is a member of the legal 
prolession. Were you to ask them why they had gone into politics, 
the answers would be as varied as they would be interesting. 
Some of them would tell you that politics was more congenial to 
their tastes than the friction of the court room and dry pages of 
^. the law. Some would tell you that they were ambitious and liked 
to hear their praises sung by the multitude. Others, again, would 
tell you that they got tired waiting for clients to come and sought 
public office rather than starve. Avd others still would tell you 
that they had engaged in politics against both their inclination and 
their judgment, because ‘they, thought that they were bound to 
obey the voice of the people. I venture to assert that the great 
majority of them would say that they regretted ever entering poli- 
tics ; and yet the probability would be that, if it were possible to 
. be done over, they would do the very same thing again. Lawyers 
have to consult their own peculiar qualification and tastes. They 
have to take into consideration their peculiar circumstances and 
environments. I have no idea that entering politics was a mistake 
on the part of Clay, Calhoun or Webster. Calhoun was only at 
the bar for a few years, and no doubt acted wisely in selecting a 
wider field. Clay was a successful lawyer, politician and states- 
man, even though he failed to reach the goal of his ambition—the 
Presidency. Webster was a great lawyer and great statesman. 
For a man with the diversified talents which he possessed, to tie 
himself down to one profession would be a grievous mistake, 
Abraham Lincoln, Stephen A. Douglas and Daniel W. Voorhees 
were all successful lawyers as well as politicians. In the’ culti- 
vated and distinguished Carolinian, Hugh S, Legare, we find the 
qualities of a lawyer, politician and statesman happily combined. 
I have no doubt that Judah P. Benjamin, who was a distinguished 
member of the Confederate Cabinet and an ornament first of the 
American and afterwards of the English bar would have egregi- 
ously erred had he in his own case divorced politics from the law. 
Nor have I any doubt that the eloquent statesmen and great 
Georgia lawyers, Hill, Tombs and Stephen, were inspired tê a 
happy choice when they united politics and the law. 
8 
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Nor do I believe that either of our ex-Presidents, Harrison 
or Cleveland, made a mistake in entering politics. After a lawyer 
has attained eminence at the bar, and has secured a comfortable 
estate, I think it is both wise and commendable in him to branch 
out into the wider field of politics and statesmanship.—The Albany 
Law Journal. 


CONTEMPORARY LEGAL LITERATURE. 


In the Law Students’ Helper for October under the heading 
of ‘Judicial Precedent’ the function of a Judge in deciding a 
case is discussed. It is again the old story whether a Judge only 


declares the law or makes an ex post facto law. 


In the Canadian Law Times for October 1908, there is an 
interesting article on Courts Christian. The jurisdiction of such 
courts must be distinguished from thatexercised by the temporary 
courts. It is curious to note that a case from India Fagul Karim v. 
Moula Buksh is referred to as showing the class of cases over 


which a temporal Court has jurisdictio N 


The speech by Mr. J. S. Ewart when congratulating a Judge 
on his elevation to the Bench is remarkably plain and outspoken. 
The. matters must have reached to an undesirable extent in Canada 


that there should be an exhortation to the judiciary in this strain. 


In the September and October 1908, No. of the American Law 
Review there is an interesting address given by the Honourable 
Baron B. Colt before the American Bar Association at Virginia on 
the subject of Law and Reasonableness. He shews that rules of law 
are founded on reason and must be suited to the ever-changing 


soeial necessities and opinions and that lawyers have always taken 


“I, L.R.18 TI. A. 59. 
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and do always take an important part in the development of the 
law so as to keep abreast of the moral and intellectual growth 
ofthe people. Law is the handmaid of Society and must march 
with it. A Judge in response to a toast at a banquet of the 
Colorado Bar Association narrated a curious story of the “ Coon- 
skin Cap Law.” It would seem that a man entered into a contract 
with a railroad Company to furnish wood and ties to be taken 
from timber lands in the Mississippi river bottom. The man was 
hard at work for 4 years with his wife and an old N egro man 
except during the periods of overflow when they were driven to 
the hills. The man was not paid except toa small extent which 
hardly sufficed for him and his assistants to keep body and soul 
together. The Company mortgaged their property &c., and upon 
a bill filed to foreclose the mortgage a receiver was appointed and 
the old man claimed a term upon the property of the Company 
for over 700 dollars the amount due to him for wood and ties 
supplied to keep the railroad going. As he puthis case tersely 
and modestly in the witness-box “ there is no difference between 
wood sold to a steamboat (when he got a lien over its price 
ahead of all mortgages) and wood and ties sold to run a railroad. 
The Court held that that rule did not apply and that there was no 
lien. This decision was a thunderbolt to the man, and in his extreme 
anguish he committed suicide. The spectre of this man of honest 
toil hanging from a tree induced the Judge to reconsider his decision. 
The result was that he found the law upon the subject was only judge- 
made law and he therefore made a little Judge-made law for himself 
by making it a rule of his own court that no receiver would 
be appointed except upon the condition that all claims for 
labor, supplies and materials necessary to keep the road running 
not barred by limitation should have preference over mortgages, 
and this rule would seem to have been adopted by the Courts Of 
other States in America, Human skull is but the temple of human 
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each of the High Courts in its own’ fashion, and the result is 
that it has to be indexed in different headings as if, it were 
as many different names. We know from experience here the 
same proper name is transliterated or spelt in one way in the 
Munsifs Court, in another way in the District or Sub-Court and 
in a third way in the High Court when the matter comes on second 
appeal. We should think some uniformity of spelling and transli- 
teration should be insisted on by all the High Courts concerned 
though the task is not an easy one. A book containing the 
proper spelling and transliteration of proper names and words of 
arb may be published under the authority of Government for the 


guidance of Courts and litigants. 


REVIEWS. 


Confession and Evidence of Accomplice by Prasanna NARAYAN 
CHAUDHRI, B.L., GOVERNMENT PLSADER, Pasxa, Pubished by the 
Weekly Notes Office, 8 Hastings Street, Calcutta, Price Rs, 9 :— 
We owe an apology to Mr. Chaudhri for not having noticed his 
. book earlier. The book is primarily intended for the use of Police 
Officers and is a reliable summary of the law relating to confessions 
and evidence of accomplices., The Indian cases bearing upon 
the subject are all referred to and extracts are given from the 
decisions themselves. ‘The important portions of the passages 
quoted are printed in italics so.as to readily catch the eye and 
the marginal notes in thick type serve the same object. We 
have no doubt that this publication will be found by Police Officers 
to be of great use to them and that members of the profession 


will find in it a ready book of reference. e 


"i 


320 THE MADRAS LAW JOURNAL, ` [vor. XIIL. 
* R 


- We beg to acknowledge receipt of the following publications = 


American Law Review ... is .. for September and ‘October. 
American Lawyer vig aia 2 September. l 

Bombay Law Reporter ... T e^ p November. 

Burmah Law Reports ... em . Vol, FX Part IIT. 

Case and Comment A "m ... for September and October. 
Canada Law Journal  .., -— $i 3 Do. 

Caleutta Weekly Notes... Pa ex», October and November. 
Canadian Law Times ... $e e a October, 
Commonwealth Review of Australia 5 Do. 

Educational Review... - bie. c Do. 

Green Bag  ,. T i Ed Do. 

Indian Review E | 5 Do. 


Law Magazine and Review » November. 


Lawyer (The) ... T S «+ 4, October aud November, 
Law Student's Helper ... » Augt., Septr. and Octr. 
Reports of Bankruptcy and Company cases. Vol. X Part III. 


Punjab Law Reporter ... IT »—. for October and November. 


The Lawyers Companion. By Mr T. V. Sanjiva Rao, First Grade Pleader, 
Pleader, Trichinopoly. 


The Journal of the Society of Comparative Legislation No. XI for August 1908, 


Ole Madras Faw Tourn, 





Part XII.] DECEMBER, 1903. [ Vor. XII. 








MADRAS CITY MUNICIPAL BILL. 


It would seem that the idea of a Municipal Government in 
India was not directly borrowed from English institutions. It was 
originally taken from the Dutch Governments in the Hast, This was 
at any rate the express declaration of the person who was responsible 
for introducing local self-government in Madras, Mr. Josiah Child 
the Governor of the Board of Directors (who guided the affairs 
of the Hast India Company) in his letter to the Madras Council, 
dated 28th September 1687. The object Mr. Child had in view 
was to bring the Dutch form of Government into conformity with 
the English traditionary idea. In that letter which is substantially 
re-produced in Wheeler’s ‘Madras in the Olden Time’ (Vol. I) 
Mr. Child wanted the opinion of the Council as to the advisability 
of instituting a corporation. He referred to various grounds of 
expediency and policy for establishing a corporation in Madras and 
also stated that by establishing a corporation with power to impose 
taxes for the maintenance and advancement of municipal life people 
would be induced to pay taxes imposed by themselves more readily 
than if the tax were imposed by the Government for the same 
purpose. He sent with the letter a copy of the charter granted by 
His Majesty to the borough of Portsmouth as being a sample 
charter upon which the corporation could be constituted in Madras . 
with such modifications as were themselves suggested by him in 
his letter or which the Madras Council might deem fit to make, 


Although the letter. wanted the opinion of the Madras Council | 
the tone and language of the letter would shew that the wrifer 


1 
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was strongly in favor of the scheme. It was not strange then that 
within three months of this letter and without waiting for the 
Council’s reply, Mr. Child waited upon His Majesty King James II 
and obtained from His Majesty the delegated power of establishing 
by charter a Municipality at Madras. It may be remembered that 
one of the most important among the prerogatives of the Crown is 
the power of establishing Municipal corporations by Royal charter. 
Although corporate rights can only arise by Royal charter, boroughs 
of a very rude kind existed from a very early period and it is said 

that the City of London has been a separate franchise for a period 
— beyond living memory. As early as 886 A. D., it possessed corpo- 
rate rights independently of any charter. The granting of the 
charter for instituting the corporation of Madras was regarded as a © 
signal mark of royal favor. The charter was dated 30th Decem- 
ber 1687 ; the Mayor was to be an Englishman, the town-clerk and 
clerk of the peace was to be an Englishman, the heads of the 
several castes to be made Aldermen and some others Burgesses. 
There were 3 Aldermen who were Englishmen. Mr. Nathaniel 
Higginson was the first Mayor. The charter was passed not under 
the Great Seal, but under the seal of the East India Company for a 
very curious reason as it was thought that if persons were employed 
under the direct Commission of His Majesty, this “wind of extra- 
ordinary honor in their heads would probably render them haughty 
and overbearing.” Mr. Eliha Yule was the Governor then and the 
charter was read on the 29th September 1688 and the Municipality 
was declared constituted. In 1726 a fresh charter was granted 
re-constituting the Municipality at Madras and it may be observed 
that the same charter established Municipalities at Calcutta and 
Bombay. The capture'of Madras by the French in 1746 destroyed 
the continuity of the Municipal Corporation at Madras. ‘The 
charter of 1726 was, therefore, surrendered and a fresh charter 
was obtained in 1753. In 1798 Statute 33 Geo. III C. 52 was passed 
which, after pointing oat that the provision in 1 Geo. I C. 52 em- 
powering justices of the peace to appoint Scavengers, &c., was 
repealed in 1766 by 7 Geo. ITI C. 42 enacted by S. 158 with special 
reference to the Corporations of Madras, Bombay and Calcutta, that 
Justices might appoint scavengers for cleansing the streets and 
might impose assessment, 
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Act XXVI of 1856 provided that 3 Commissioners should be 

| appointed by the Governor-in-Council for the City of Madras. 
But the first consolidated Act relating to the Madras Municipality 
was Madras Act LX of 1865. It was soon repealed by Act IX of 
1867 and under both the above Acts the elective system was not 
recognised. Under the Act of 1865 there were only 9 Commis- 
sioners but under the Act of 1867 there were 82. The next 
consolidating’ Act was Madras Act V of 1878 which repealed Act IX 
of 1867 and its amending Act V of 1871 and this: Act of 1878 ° 
recognized the elective system. Madras Act I of 1884 which 
repealed Act V of 1878 and its amending Acts VI of 1879 and III . 
of 1881 increased the number of elected Commissioners and pro- 
vided that three-fourths of the 32 non-official members? may be 

_ appointed by election and the rest by nomination of the Governor- 

in-Council. | 


The above history will be useful in considering the nature 
of the changes introduced by the present Municipal Bill. 


The first important change introduced by the present Bill is 
that proposed in S. 5. S. 4 of the Bill enacts that the President 
and 82 Commissioners shall be a body corporate by the name of 
the “ Corporation of Madras.” Under Act I of 1884 the Presi- 
dent, 2 Vice-Presidents and 82 Commissioners were styled: the 
Municipal Commissioners. Under the present Bill the 2 Vice- 
Presidents are omitted. This is indeed not a new change. The 
reference to Vice-Presidents was omitted by the Amendment Act 
Il of 1892, which enacted that the President and 82 Commissioners 
should. be constituted as Municipal Commissioners. 


So far as the number of Commissioners is concerned the new 
bill proposes no change. There are still to be 82 ‘non-official’ 
Commissioners in the language of Act I of 1884. But the Bill 
' proposes that 16 out of the 82 should be elected by the ward 
voters, This is reducing the number of elected Commissioners 
from three-fourths under the Act of 1884 to a moiety. The 
number of Commissioners to be nominated by the Government is 
kept intact, but out of the one-fourth taken away from the ward 
electors à new principle of election is introduced and 8 persons ays 


? 


l. 2; 6. members not ex-officio. See S.4, cl, (1), 
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to be elected by the Chamber of Commerce, 8, by the Madras Trades 
Association, one, by the Trustees of the Harbour of Madras, and 
one, by the Madras and SouthIndian Railway Companies. Any 
one reading the proposed: section will have to admit that it is à 
plain recognition on the part of the Government that the elective 
principle has done good and that it is not intended to be changed, 
bot that owing to the progress of commerce and civilization per- 
sons having large interests such as persons representing the trade 
and railway interests have to be separately represented. The 
Government does not allege that it has any grievance against the 
elected Municipal Commissioners or against the electors of the 
wards and that, therefore, it takes away from the electors of the 
several wards their right to elect their original number of Commis- 
sioners. On the contrary, it appears to us that the Government do 
not swerve one inch from the principle that the granting of the 
electoral franchise is the best form of local self-government. 


The simple question is whether a partial transfer of the 
electoral franchise from the wards to the bodies mentioned in 
clauses (a), (b), (c) and (d) of S. 5 is sound. It will beadmitted, or 
at any rate cannot be denied, that the elective principle is not 
extended by a mere transfer of the electoral franchise from one 
body to another. So far as the proposal to give 16 Commissioners 
to the wards is concerned we do not see that there is any, much 
less any rational, principle upon which the proposal purports to 
proceed. ‘I'he population of Madras had admittedly not decreased 
sice Act I of 1884 nor have we any data to suppose that the 
population in the different wards has diminished since then. The 
Madras Census of 1881 shews the Madras City to contain & popu- 
lation of 405, 848 ; the Census of 1891 and that of 1901 shew that 
the whole population is respectively 452,518 and 509,346. The 
population according to the last Municipal Administration Report 
is 509,846*. Therefore there can be no explanation upon the 
ground that the circumstance of population necessitated this 
restriction of the electoral franchise. If the reason had been stated 

ô there would have been no necessity to guess as to the reason 
—— _Hhich induced the framers of the Bill to propose as they have done. 





* This is apparently repeated from the Census report. 
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Notwithstanding this, if we see the way iu which the present 
elections are held there is some necessity to redistribute the elec- 
toral franchise at present held by the wards. Madras is divided 
into 8 wards or Divisions. The first ward elects 8 persons as 
Cominissionérs, the second, 4, the third, 4, the fourth, 2, the fifth, 
| 3, the sizth, 8, the seventh, 83,'and the eighth, 2. Butif we see the 
number of voters entitled to elect Commissioners in the several 
wards according to the list published by the Municipality, the only 
inference that can be drawn is that the distribution is not as it 
oüght to be. We give below the number of voters in the several 
wards or divisions with thé number of Commissioners. 


| Voters. Comrs. Voters. Comrs. 
1st Division .. 3997 3 oth Division ... 738 3 
2nd Do.  ... 1,262 4 | 6th Do. .. 870 8 
Srd Do.  .. 1,169 4 | 7th Do. ..1,055 38 
9 2 


4th Do. T 80 Sth Do. ... 440 


We fail to see why the 4th division which contains only 80 
voters should elect 2 Commissioners and thus be treated on an 
equal footing with the 8th, or why the Ist and 6th divisions which 
contains only 897 and 870 voters, respectively, should be placed on 
the same footing as the 5th arid.elect 8 while thé 8th Division which 
coniains 440 should elect only 2. We think a comparison of the 
above figures will justify us in re-distributing thé number of Com- 
missioners to be élected by the wards -as follows :— 


Ist Division ... 2 | 5th Division 3 

|. 9nd Do .. 4 6th Do. .. 2 
` 8rd ‘Do. 4 | Vth Do. .. 4 
Ath Do. 1 8th "Do 2 


By this proposal the voters for ilie sóverál-wàrds are given 22 
pérsons who may be elected as Coniiinissioners. Wards having 
voters: consisting of 1,000 or above are given 4; wards having 
voters less than 1, 000 but rhore than 500 or 700 áre given 3 (there is 
only one ward of such a sort i. e., the 5th) ; -wards having voters less 
than 500 or 700 but more than 300 3 are given 2, while wards havi 
voters less than 300.are given 1. To restrict the number still fur- 
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ther is giving no right of real representation and will only show a 
retrograde movement. 


No doubt the Act only states that three-fourths of the 

32 Commissioners should be elected by the several wards and the 

. mode of distribution is left'to be determined by notification of the 

Governor-in-Council under S.,14 of ActI of 1884. But we do 

not see why the distribution should not be made by provision in 

the Bill itself subject to any variation by the Governor-in-Council 

if such variation becomes necessary on account of any change in 
the number of voters in the several wards at any future time. 


After giving 22 to the wards, we have now 2 to dispose of 
otherwise. We concur in the proposal of the Government that an 
electoral franchise should be conferred upon the bodies mentioned 
in clauses (a) and (b) of S. 5, but we fail to see any reason why the 
Chamber of Commerce and the Trades Association should be given 8 
each. The number of persons who are members of the Chamber of 
Commerce are. 39, of whom 9 have gone to Europe! and the num- 
ber of firms who are members of the Trades Association are 19. 

: We think that for such a number one person amply meets the 
requirements of each case, The Chamber of Commerce may elect one 
out of the two set free from the Wards and the Trades Association, 
the remaining one. One consequence of this is that it will induce 
people who have refrained hitherto from joining to become members 
either of the Chamber or of the Association but this of itself cannot 
entitle them to ask for more. 


We can understand if all the traders are given the vight to 

elect a certain number of councillors, As it is that is not done. 

There are in the city many Joint Stock Companies of various 

kinds having a large nominal and paid-up capital which are not 
entitled under. the present Bill to return a separate member for 

the Council. . There are about 21 companies carrying on the busi- 

ness of banking and lending which have a nominal capital of 

over 98 lakhs of Rupees and a paid-up capital of over 26 lakhs 

and they are given no privileges. Many other companies may. 

— e found in the Lawrence Asylum Press Almanac as being 


1, We take this from the Lawrence Asylum Press Almanac. 
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beneath the care of the present Bill not to speak of the large body 
of traders in the 1st, 2nd and 3rd divisions, and especially, in the 
latter two. But all the companies and traders are not members 
of the Chamber or of the Trades Association. As it is, the latter 
are asmall body. When we give the right of election we must 
take note only of their present condition. We must, therefore, 
protest against the measure in so far as it proposes to give to each 
of these two bodies more than one member. 


While we must protest against any attempt at burking discus- 
sion in Municipal Meetings, we inust atthe same time admit 
that the members or at least some of them have indulged in 
useless talk. But in a body like this it is more than human, 
-if we should expect that there should not be talk for the sake of 
talk on some occasion or other. Indeed, it would be strange, if it 
were otherwise, and if it were otherwise we should strongly suspect 
that there is more beneath than appears on tho surface and it will 
be a wonder if some day we should not hear of this Municipality 
what we now hear of the Calcutta Municipality. 1t is speaking 
volumes of this Municipality that with all this talk—admitting all 
such talk (but we are not sure that there is, at any rate, any for rea- 
sonable complaint)—there is no complaint that there has been any 
obstruction to thé conduct of the business and it must be admitted 
that the business is being managed well, Faults there must be as in 
all human institutions. Even the Government cannot say that it 
has committed no faults and has never erred. We cannot believe 
that any fair-minded European will have any reasonable cause 
for complaint in the conduct of the proceedings of the Muni- 
cipal Commissioners taking all in all. Then it is said that the 
Municipal Council may cry and cry asin the wilderness about the 
‘Bill, but they will not be heard: i is also said that a member 
forthe Chamber and a member for the Trades Association are 
given because Europeans are not elected in the Wards. If itis so, 
we ‘üst protest against the reason for such a measure. But 
‘members for the two bodies are given not because they would 
happen'to be Europeans, but because théy are believed to represent 


the vast trading "interest of the city. We wonder why Europeans = 


should nof caro to stand as candidates for the elections at the 
Wards? . Surely the- voters have no prejudice against them for 


— 
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we know instances in which Europeans have been elected when 
they have expressed a desire to stand as candidates. It can only be 
because some of them do not care to be elected or that many possess 
only a transitory interest» in the city and do not care for the 
privilege of local self-government. We may go further and ask 
how many ofthese Europeans who are entitled to vote in the ward 
elections and now want a separate franchise hitherto interested 
themselves in the elections and gave their votes? But to return 
to the discussion of the Bill. 


With the provision for giving the Harbour Trust Board a right 
to elect we cannot concur. No doubt the Harbour Trust Board'is a 
Statutory Body, and the Board has got considerable property 
in Madras City and does contribute to the trade and wealth of 
the city. But they have no interest apart from trade, and as 
provision is already made for the trading interest we do not see why 
the Harbour Trust should be dealt with separately. Their interest 
is less considerable than that of the Railway Companies referred to 
in cl. (d) of S. 5 and in their case provision is made only for a joint 
election. With regard to the Railway Companies referred to in 
cl. (d) one would at first sight suppose that they should have some 
representation in the Council. “But upon a careful consideration 
one will see that they ought not to have a separate and independent 
franchise. Some of their executive are members of the Chamber 
of Commerce. We can understand if all the trading interests in 
Madras in a body are given theright to elect members. But this is 
not done. If the Railway Companies are entitled to a separate 
and independant franchise, why not the Electric Tramways! ? Upon 
this principle persons who have a lot of servants and property 
such as a rich Millionaire or a proprietor of a large factory should 
be entitled to elect Commissioners for themselves without reference 
to others. ‘here is also another thing to be considered in this 
connection viz., that the offices of these Railway Companies Ore 
in England and that the election must come from home. We fail 
to see why the right to yote should be given to persons. not 
resident in the Madras City. The provision as it stands-in the 
Bill is not workable. If however some provision should be made 


Dor them, we think the election should be in Mgdzas by per- 


sons having, within the opinion of Government, iijterest in the 
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Railway Companies, assembling at one time and electing one person 
as Commissioner to represent their interest. If provision is to be 
made for either or both of these bodies ?. e., the Harbour Trust and 
the Railway Companies, we should think the Government should 
give 2 out of its number to these bodies. The material interests 
of the city have been largely increased. The circumstances which 
existed in 1884 have materially changed and we do not see why 
the Government should still retain the same number for the right 
‘of nomination and not give some portion of it to other interests 
which the Government itself admit are entitled to an electoral 
franchise, but should give the franchise by restricting the number 
now possessed by the Wards, 


In this connection it may be admitted that the elective princi- 
ple was one of gradual growth. The Ist charter of 1687 provided 
that out of the 12 Aldermen.who should hold office for life three 
should be civil servants or servants of the Company, and that in 
case of vacancy among the Aldermen the Mayor with the remaining 
Aldermen should elect. The 2nd charter of 1726 made a similar 
provision excepting that under it the number of Aldermen was 
reduced to 9. The 3rd charter of 1753 which was given when the 
troubles undergone by the Fort were fresh provided that there 
should be nine Aldermen who should hold for life and that in case 
of vacancy among them the Governor-in-Council should fill the same. 
This principle was adhered to as we have already observed until in 
1878, Act V of 1878, first introduced the elective principle because 
it was found that it worked well in Calcutta, Bombay and the 
Straits Settlements, and the wards were given the right to 
elect 16 out ot the 32. This number was extended to 24 by 
the Act of 1884, and although it was thought, expedient to omit 
the reference to the 2 Vice-Presidents by Act II of 1892, it 
was not found necessary that the number 24 should be restricted, 
notwithstanding that a power was given to the Goverzor to reduce 
it if he finds it necessary. Thusin 1878 the Government gave up a 
moiety of the number of its nominations. In 1884, it still further 
gave up 2 moiety of this moiety, and in the near end of 1908 and 
the- beginning of 1904 it is asked that it should give up a quarter 
of the moiety of this moiety, 4e, 2. We think the rapid growtX ^ 
of trade and other circumstances have only rendered it fair that 
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the Government should not still insist on retaining the number given 
to it in 1884; and the publie are entitled to ask that the Govern- 
ment should give them 2 out of the 8 nominations Tenere: to it by 


Act I of 1884. 2" 


1f this is not possible, we should think that the Municipal body 
may be made to consist of the President and 84 Commissioners. 
After giving 22 to the Wards and 2 to the Chamber and Trades 
Association there remain 10. Out of these one may be given to the 
Harbour Trust and one to the two Railway Companies ifitshould be 
held that they should be given a separate franchise. The rest (8) 
may be retained by Government. It may be remembered that this 
No. 91 is no new thing. When the Vice-Presidents existed they 
were treated as Commissioners, and the Municipal Commission 
consisted of 35 including the President. The Act of 1892 did away 
with the Vice-Presidents, bu$ we do not see why their places should 
not be given to the bodies concerned in (c) and id) of S. 5 if they 
are entitled to an independent franchise. .Two will not swell the 
number and make the, Municipal Commission unnecessarily large. 
It is not without precedent. It was the numberin 1878.. It’ was 


retained in 1884, andit had to be reduced in 1892. only because the. 


Vice-Presidentship was abolished. We think this number may ‘be 
safely and conveniently restored. . 8 y 


|. While on this question of the constitution we shall refer to 
the provisions of the new Bill which relate to the qualifications. of 
the voters and Commissioners as they bear much upon this ques- 
tion. Under lists framed under the present law we have only 
5,511 persons eligible as voters for the several Wards and 447 per- 
sons eligi ble to be elected as Commissioners in the whole city. It 
seems to us impossible to conceive that only 5,511 should be 
persons representing a’ population of dover à lakhs or that only 
447 should be eligible out of this 5,511. It seems to us that the 
qualifications under the present law for a voter and a Commis- 


sioner are too high. 


We shall first. take the case of voters. ; We should think that. 


but for the vote given to a graduate* ndor cl. (f) o£ S. 9 of Act 


c 


* About one-fifth of the number of voters ‘in all the wards taken together are 
Graduates, i.e., 1,016. 


-—- 
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of 1884 the number of persons eligible as voters would have been still 
less. . Houses fetching a monthly rental of Rs. 25 are very few. 

Therefore the vote given to the occupier of such a house does not 
bring in many persons. Under cl. (c) of the same section a person 
paying taxes to the aggregate amount of Rs. 25 per year is eligible’ 
as a voter. But if we turn to the persons subject to a liability for 
taxes, we shall find they are also not considerable. Under S. 98 


of the Act we may take it that there are substantially three kinds 
of taxes. 


(1) A tax on Arts, Professions, Trades and Callings. 


(2) A tax on buildings and lands (water and lighting taxes 
are substantially taxes on buildings and lands). 


(3) A tax on vehicles, &c: 


-In order that à person exercising a profession, &c., may be 
liable to pay a tax of Rs. 25, he must fall under Class IV. - Under 
this class a person must have a salary amounting to Rs. 750 but 
less than Rs. 1,000. when he is liable to pay Rs. 35*. Although 
in the .case of the other persons referred to in Class IV explicit 
mention of their income is not made, still the same principle must be 
held to apply and we suppose-has been applied. One can imagine 
how few there are in Madras City having such a Jarge income. 
In the case of a tax on buildings and lands under S. 119, 10 per 
cent, of the annual value (which is the annual rent which 
the buildings may fetch) is the highest limit. Then 4 per cent. 
of such value is the highest water-tax, and 2 per cent. is the 
lighting. tax. Altogether 16 per cent. of the gross annual rent 
is the tax which the owner of a house is liable to pay. In order 
that he may pay Rs. 25 as tax he must own property which will 
fetch Rs. 1414 asfrent annually, t. e., about Rs. 12 à month, and here 
again we cannot say that.we have a large number though the 
number cannot be so small when compared with the others. The tax 
on.vehicles, &c., can give us only a small number of persons. We 
necessarily have a small number of persons who own a carrlage 
drawn by a‘pair of: horses. They will pay a tax of Rs, 30 annually. 
: There are not many who own or drive in a coach or brougham 


ee ——— ——— ee 
— * Class V (4. e., persons having income between Rs. 500 and 750) is liable only 
for a tax of Rs. 20. 
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and a horse, but even these are only liable to pay Rs. 15 at thy 
most. It is only by adding the taxes together aud by the vote 

conferred upon a graduate that we have any number, and it 18, 
therefore, not surprising that we have only 5,511 persons as voters. 
It seems to us that under the law as itat present stands we have only 
@ nominal right of representation and that the framers of the Bill 
must extend the right of voting to other persons who are excluded 
from voting by S. 9 of Act I of 1884. We note that under the 
present Bill a number of persons who are tenants in the same house 
and pay rent severally or jointly to the landlord are each. entitled 
to vote. But this will not materially increase the figure. We 
think all persons who will be liable under Class VIII of Schedule 
A of Act I of 1884, i. e, persons whose salary amounts to not less 
than Rs. 100 or who pay a tax of Rs. 5 should be entitled to the 
benefit of voting conferred under S. 9 and that the present Bill 
which restricts the qualification still further in its clause (a) should 
be amended in the light of the above remarks. 


Then again it is extremely unreasonable that only 447 persons 
should be eligible as Commissioners out of the 5,811 voters. This 
would not be heard of in England. Under the English Law by the 
. Municipal Corporation Act, 1882, all persons are entitled to be 
enrolled as burgesses (t. e., voters, within the meaning of the Indian 
Act) if they are the occupiers either jointly or severally of * qualify- 
ing property " within the meaning of the Act, are residents of the 
" borough or within 7 miles thereof, have been rated for the poor 
rates in respect of such “ qualifying property” and have paid such 
poor rates and borough rates (45 and 46 Vict. C. 50, 8. 9). S. 11, 
which substantially reproduces the provisions of the Act of 1838, 
enacts that every person enrolled and entitled to be enrolled as 
& burgess under S. 9 is entitled to be elected as a Councillor, but 
that if .a person be resident beyond 7 miles and within 15 miles 
of the borough and being entitled to be enrolled in dll respects 
oxcept that of residence is entered in a non-resident list, he is 
entitled to be elected a Councillor if he is seized or possessed of 
property real or personal or both to the value of £1,000 in the 
case of a borough of 4 or more wards, or is rated to the poor rate 
on the annual value of £ 301. We think it only fair and reason- 


1, Arnold on Municipal Corporations, p. 21, note (f). 
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able that a similar rule should be followed in the case of 
Madras. In the case of residents [cl. (c) and (e) of S. 9 of the 
present Madras Act] we think the qualitication which makes a 
person eligible as voter should also be the qualification which 
makes him eligible as a commissioner. We do not think that 
there is anything good in the policy of making persons outside 
Madras eligible as commissioners. But 5. 7, cl. (d) says that 
persons within 2 miles of the limits of Madras may also be 
entitled to become commisssioners. We have no serious quarrel 
with this. But we must say that the spectacle of only 477 persons 
of whom some must be deducted on account of the number 
(including the Governor and the other members of the Government) 
being eligible as commissioners out of the small number of 5,511 
persons who are eligible as voters is ridiculous and absurd. 
We should have thought that it is more in accordance with reason 
if all these 5,511 should be regarded as eligible as Councillors 
or Municipal Commissioners. It is in accordance with the 
English rule. It cannot be said that Municipal life is only an 
exotic plant in Madras, and therefore there is no use in refer- 
ring to English institutions. For so far as Municipal life in 
Madras is concerned, we must say that it has formed a part of the 
life of the citizens of Madras ever since the British advent, and in 
fact there are many boroughs in England which have been brought 
into existence long after Madras. And after all Municipal life in 
India was not a creature of the British rule. Municipal life came 
to be known to India as was already said during the time of Dutch 
Government (See the Letter of Mr. Josiah Child, dated 28th Sep- 
tember 1687, already referred to) and in fact was introduced into 
Madras more as a copy from the Dutch rule than as a copy of the 
English institutions. 


Two centuries and more have passed since the citizens of 
Madras were given the privileges of a Municipal life, and it would be 
idle talk to say that when the Municipality is as old as the 
British advent, Local self-government in Madras is an exotic which 
requires still the careful vigilance (amounting almost to distrust) and 
the doting care of the executive Government. Instead of increasing 
the number of persons entitled to be elected as Comwissioners, the- 
Bill proposes that there should be a restriction still further and 
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that only persons who pay taxes other than those on vehicles &c.) 
to the aggregate amount of Rs. 100 annually should be eligible. 

This means that a person must have a salary of Rs, 2, 000 a month, . 
or according to another provision he must have property fetching 
a monthly rental of Rs. 100 a month (which is liable to house-tax. 
of about 72 Rs.). We think if our suggestion that all voters 
should also be eligible as Commissioners be not approved, then 
at any rate persons whose income is Rs. 000 a month or persons 
who pay a tax of Rs. 25 annually, or occupy as owners, tenants 
or mortgagees houses assessed at a monthly rental of Rs. 25 should, 
be entitled to be elected as Commissioners. 


It is this smallness of the number of persons eligible as Com- 
missioners that explains the fact why the same persons are again 
and again elected and why many of the voters do not go to the 
polling office to exercise their right of voting. Thereis no contest 
in many cases,and what is the fun of people going to the polling office 
merely to tell the Government or the outside world that by the 
exercise of this right they are fully aliveto the duties of a Municipal 
life. In this matter we are afraid even the members of the 
Chamber of Commerce who are now given an independent franchise 
are sinners and we may ask how many of them have exercised 
hitherto the right of vote as ward residents. It is no small wonder 
that, in the absence of any contest which is bound to be the case so 
long as this rule about the qualification of a Commissioner is per- 
mitted to remain in the statute book, people are found to vote in 
even the numbers which are to be found in the statistics of the past 
4 or 5 years. There is no use complaining that the people do 
not exercise their right of vote unless they are given a pretty 
large field for selection. If after giving such a fair field it is 
still found that persons do not exercise their right of votmg, then 
it is reasonable to tell them that as they do not mind exercising 
their privilege it is no loss to them if their privilege is taken 
from them. The Government knows that the Hindu rarely exerts 
himself to any considerable degree if things go on in the ordinary 
way and that he only exerts himself when there is something 
more than ordinary. Itis only healthy competition that promotes 
municipal life and keeps persons alive to the sense of duty arising 
therefrom, and in the cases where there is and can be no contest 
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it can hardly be expected of anybody of voters in any part of the 
world that they should all come to the polling office to exercise 
their right and thus tell the world that they are thus fully alive 
to all the duties of a citizen. Add to this the fact that the voters 
know that there are many other.men who are not eligible accord- 
ing to the present law, but, more capable than some of those who 
happen to be candidates and who are in fact returned. 


‘We pass from this subject to the next important change 
proposed to be made in the new Bill, and that is with reference to 
the constitution of the Standing Committee. No reasonable person 
can have thought that the Standing Committe which is only a part 
of the Council, should not be left to be elected by the Council, but 
that limitations should be imposed upon the Council as to the 
discretion to be exercised. People will be led to infer that the 
spirit in which this change is proposed is one of distrust upon 
the part of the Government, not merely in the present Municipal 
Council itself, but even in the future Council which will be 
constituted hereafter ‘if the Bill is passed into law. We do not 
know what the Municipal Council has done to deserve such 
distrust. We do not see why the Government, should not have 
confidence in the good sense of the Commissioners and leave them 
to exercise their right of appointing a Special Committee of their 
own. Itisan ordinary right of all societies to appoint a Special 
Committee of its own. It may also lead one to infer that the Govern- 
ment itself expects that the present Bill is caleulated to produce a 
certain amount of friction between the elected members of the ward 
and the other elected members. We are sorry that the Govern- 
ment should give any room for such a feeling in a matter such as this. 
In the Act of 1884 it was left to the Municipal Council to determine 
who the members of the Standing Committee should be. The Govern- 
ment did not insist that a certain number of the Standing Committee 
should be elected by them. Nor was this thought of in 1892 when 
the number of the Standing Committee was increased from jive to 
seven. We fail to see any reason why in the General Council after 
the members are elected, a division of interests should be made 
and each divided interest should be given a separate and several 
right of voting (excepting that the nominated members are not 
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given the right but the Government take that right). Why should 
not all the members of the Council unite in voting forthe members 
of the Standing Committee? We should think Government would 
be the last body to look with favor on this division of interests 
and that the present provision in S. 20 was not made after due 
consideration. If the object be that a certain proportion of the 
different interests should be represented in the Standing Committee 


ib is not carried out. We should think it is more in consonance ` 


with reason if it should be proposed that the Standing Committee 
should consist of a certain number of the Ward Elected Members, 
a certain number of the members elected as per clauses (a) (b) (c) 
and (d) of S. 5, clause (2) and a certain number ofthe nominated 
Commissioners and that all this number should be elected by the 
Municipal Commissioners as a body. We should say that the present 
number 7 is sufficient, out of which 4 should be Ward Members, 1 
should either be a member elected by the Chamber of Commerce or 
the T'rades Association and 9 should be nominated members. But if 
Government insist on clauses (c) and (d) of S. 5 clause (i) of the 
present Bill, we should think that the Committee may well consist 
of 8 persons excluding the President, and that of these 4 should be 
among the Members elected by the Wards, 2 should be among the 
Members elected under clauses (a), (b), (c) and (d) of S. 5, 
clause (1) and 2 among the persons nominated by Government and 
that allof these should be elected by the Munici pal Commissioners 
as under the present law. As the Bill at present stands 16 persons 
are entitled to elect only 4, 6 persons who are said to represent 
another interest are entitled to elect 4 and the Government are 
entitled to elect 4. Upon the face of it the proportion seems to 
be absurd. 


| 
| 
| 
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NOTES OF INDIAN CASES. 





_ Kadir Mohideen Marakkayar v. Muthukrishna Ayyar.— 
I. L. Rọ, 26 M. 280:—This case decides an important point. If 
. & defendant dies pending the suit and a representative 1s brought 
on the record and judgment delivered, the fact that he is not the 
sole representative or that somebody else is the representative, does 
not affect the validity of the decree in the absence of fraud or 
collusion. If a wrong person were sued in the first instance as 
the representative of the obligor, the decree obtained cannot affect 
the real representative. But where the obligor is sued and he 
dies pending the action, the error in bringing the wrong person 
as representative does not vitiate the proceedings. The cases 
upon the subject are not altogether satisfactory ; but it seems that 
the principle laid down is not open to question. 


Pattikadan Ummaru v. Emperor.—I.L. R., 26 M. 248 :— 
We think there. is great force in the judgment of Bhushyam 
Astyangar, J., that where an accused person has been tried by a jury 
and convicted of an offence for which he was not formally charged, 
but under the power conferred by S. 288, cl. (1) though, if that 
offence were separately charged, it would be triable by assessors, 
no appeal lies from the conviction except upon a point of law inas- 
much as the conviction must be treated infact and inlaw as having 
been made by a jury. The simple question would be whether the 
accused as convicted bya jury, aud if so, whether the trial and 
conviction were legal? If they were legally tried by a jury, it could 
not matter that the offence for which they were convicted would 
have been triable by assessors only if the offence had been sepa- 
rately charged. 


Narayana Ayyangar v. R. G. Orr.—I. L. R., 26 M. 252 :— 
We cannot reconcile this decision with the several reported judg- 
ments of the High Court cited in argument and left practically 
unanswered in the judgment. We cannot understand how the trees 
are the property of the tenant which he is at liberby to deal with as 
he likes without reference to the Zamindar. Assuming that the 
Zamindar is not the sole owner of the trees, he has atleast an 
equal property in them with the tenant as the owner of the melva- 
ram whether that melvaram is taken in money or in kind. If the 
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trees are the common property of both, the. tenant cutting and 
carrying them off is lable in damages to the Zamindar. It is 
necessary to approach the consideration of the law of Landlord 
and Tenant or of Zamindar and ryot without prepossessions in favour 
of either class. Litigants believe that some Benches will decree 
tor the tenant if possible. This, we think, should not be. 


The Secretary of State for India in Couxcil v. Kasturi 
Reddi.—I. L. R., 26 M. 268. Thisis one of Mr, Justice Bhashyam 
Avyangar’s masterly judgments of which we have had 80 many. 
Grant of land under Darkhast rules passes the property to the 
grantee whose title cannot be questioned except by an appeal under 
the rules. The case of fraud is always an exception. But the 
mistake often made is as pointed out in the judgment that, being an 
executive act, a grant can be re-called by the same officer, or his 
successor, | 

Ratnam Asari v. Akilandammal.—I. L. R., 26 M. 291 :— 
It is unfortunate that the Judicial Committee of the Pri vy Council 
should have expressed itself so unhappily with reference to the 
question of Limitation for a suit to recover property from an 
adopted son, the adoption not having been set aside within 6 years. 
We are unable to agree with Mr. Justice Bhashyam Aryangar 
that the Privy Council has not expressed itself on this question 
whether that expression of opinion be a decision or an 
obiter dictum. But we have no doubt with all respect to the 
august tribunal that the right view of the law is enunciated in the 
elaborate judgment of Mr. Justice Bhashyam Aiyangar. It is 
only natural that there should be conflict among the Indian Courts, 
when the Judicial Committee has given its adhesion to a proposition 
which does not commend itself.to legal reason. The view of the 
Judicial Committee accepted in the Madras and Bombay High 
Courts is giving rise to endless difficulties; for it is impossible to 
differentiate Art. 119 in principle from Art. 118, and it is not easy ` 
to face the problems arising from the supineness of the nearer 
reversioner. | 
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SUMMARY OF RECENT CASES. 


3 REN Timber and Wood Paving Corporation. Limited ~v. 
Samuel [1903], 2 Ch, 1. 


Mort gage—Option to mortgagee to purchase—Clog on Équity of 


Redemption. 

_ A stipulation in a mortgage-deed giving to the mortgagee an 
option to purchase the mortgaged stock is a clog or fetter on the 
équity of redemption and is, therefore, void. 

The rule prohibiting the clogging of the equity of redemption 
in cases of a mortgage by an individual applies equally to a mort- 
gage by a limited company and is not affected by the fact that the 
stipulation is contained in a contract between a mortgagor and 
mortgagee of debenture stock. 


Montefiore v. Guedala [1 903], 2 Ch. 26. 


Equitable assignment--Not perfected by notice—Right of legal 
representative. 





The legal representative (t. e., the administrator) of a deceased 


| person is clothed by law with the ostensible authority to deal with 


everything.of which the deceased had a right to dispose. ; 
... Where, therefore, under the will of an English testator a lady 
was entitled to 2th share in certain consols subject to her mother's 
life-estate and she afterwards married a Jewish husband domiciled 
in Morocco and on the occasion of this marriage a document (called 
Ketubah) or & marriage contract was entered into, the effect of 


' which it was alleged was to transfer the wife’s interest to her children, 


and after the wife’s death the husband took out administration in 

England and assigned for value his wife's interest in the console 

to a certain society who took without notice of the Ketubah and 

themselves gave notice to the trustees :— i 

Held (1) . that the rule in Dearle v. Hall, 27 R. R. 1 and In re 
Freshfield’s Trust 11 Ch. D. 198 applied ; 

“and (2) that the society took a valid title and that as 

no steps were taken either by the wife or by the 

l husband to perfect the title, if any, created by 

i aa - the equitable assignment under the Ketubah the 

60 t1 5 children have no priority. 
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In re Biss—Biss v. Biss [1908], 2 Ch. 40. 


Renewal of lease— Benefit of renewal—Presumption of law—Trustee 
and cestui que trust —Mortgagor and Mortgagee— Public policy. 


There are many cases in which the presumption of personal 
incapacity to retain a benefit (as in the case of renewal of lease) is 
one of law and cannot be rebutted. 


The simplest instance is that of a trustee who, on obtaining a 
renewal of a lease of property vested in him as trustee whether by 
virtue of a right of renewal or not, must hold the new lease for the 
benefit of his cestui que trust. 


Keech v. Sandford 2 Wh. and T. (7th Edn). 698, referred to. 

The principle is that the trustee owes it to his cestui que trust 
to obtain a renewal, if he can do so, on beneficial terms and that 
the Court will not allow him to obtain a renewal upor. beneficial 
terms for himself when his duty is to get it for his cestui que trust. 

The principle has been extended to cover other persons who 
are not trustees at all as in the case of tenants for life towards 
those in remainder. 


The foundation of the presumption in the above case is that the 
tenants for life can take only what the will or settlement under 
which they make title gives them and that a renewal obtained by 
them must be looked on as an accretion to or graft upon the original 
term arising out of the good will or quasi-tenant right annexed 
thereto and that their rights to such accretion are those which they 
have in the term and no greater and terminate with their own life. 


The reason of the rule in the case of trustees and others whose 
liability is absolute and irrebuttable is said to be publie policy 
and is based largely on the fact that possession gives to such 


person an opportunity of renewal acting upon the goodwill that 
accompanies it. 


There is another class of cases in which there is no presump- 
tion of law but at most a presumption of fact as in the cases of 
mortgagees, joint-tenants and partners. 


Prima facie, a mortgagee cannot renew the lease for himself 
and cannot hold the accretion any more than he can hold the term 


itself free from the right to redeem but this presumption is 


only 
rebuttable. 
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Nesbith v. Tredennick, 12 R. R. 1 referred to. 


One partner cannot treat privately, and behind the backs of his: 
co-partners, for a lease, for his own individual benefit, of the pre- 
mises where the joint trade is carried on and if he does so treat, 
it is a trust for the partnership. 


A joint tenant who is not a partner can be under no higher 
obligation than @ partner. : 


Tenants in common do not stand in a fiduciary relation to each 
other and one of two mortgagors (tenants in common) is nob 
debarred from buying for himself the undivided equity of redemp- 
tion 1n the whole. 


Public policy which is the basis of the equitable principle does 
not require that every person who takes an interest however slight 
in the estate of an intestate of which a lease formed a part should 


be under a personal incapacity to hold a renewal of such lease in 
his own right. 


Where a party is by his position debarred from keeping for 
himself a personal advantage derived directly or indirectly out of 


his fiduciary or quasi-fiduciary position, no question whether he 
abused his position or otherwise arises. 


Where a person who is simply one of the next of kin of the 
former tenant and not his administrator although he has a possible 
interest in the term, he is not a trustee for others interested and is 
under no personal incapacity to take a benefit. 


Where such a person obtained a renewal he would be entitled 
to show that the renewal was not in fact an accretion to the original 
term and that it was not until there had been an absolute refusal 
on the part of the lessor and after full opportunity to the adminis- 
trator to procure it for the estate if the latter could, that he 
accepted a proposal of renewal made to him by the lessor. If there 


was fraud or concealment in obtaining the renewal, that would be 
different. 


‘Per Romer, L. J.:—It is not the law that if a person only 
partly interested in an old lease obtains from the lessor a renewal, 
he must be held a constructive trustee of the new lease whatever 
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may be the nature of his interest or the circumstances under which 
he may have obtained the new lease. 


The equitable doctrine that a person doud not be noel bo 
retain the benefit of a renewal of a lease for himself is not, limited 
In its application to cases where the old case is renewable by agree- 
ment or custom or where the new lease is obtained by surrender or 
béfore the expiration of the old lease. 


Where a person has obtained a new lease by reason and in 
consideration of a surrender or attempted surrender of au old lease 
or rights belonging to 8rd parties, he cannot, as against those third 
parties, pretend to hold the new lease as his own absolute 
propert y. 


Where a person who obtains the renewal occupies a fiduciary - 
position in the matter such as an executor, administrator, trüstee 
or agent, he cannot retain the ‘benefit of the renewal for himself. 
A stranger or guardian who enters into possession of an infant’s 
property is to be regarded as acting as a bailiff or agent for the 
infant in respect of that property. 


‘In cases where a person who obtains the renewal does not 
occupy 2 fiduciary position, such person can only be held to be a 
constructive trustee if, in respect of the old lease, he occupied some 
special position and owned by virtue of that position, a duty 
towards the other persons intérested as in the cases of a tenant for 
life and remainderman, partners, and mortgagor and mortgagee. 





In re Hall—Foster v. Metcalfe [1903], 2 Ch. 226. 


Will—Legacy contingent and payable i in futur o— Right of executor 
to invest—Appropriation. ` 


There is a distinction between a vested legacy but payable én 
futuro and a contingent legacy. In the former case the legatee 
not only has the right to require the executor to invest the amount 
of the legacy but to insist upon its being done. When the executor 
so invests there is an appropriation in the strict sense of the.word 
and the gain or loss upon the IV OSUIDEDE will go. to or fall neon 
the legatee. LoT 


— 
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"In the case of a contingent legacy where interest is given to 
the legatee in the meantime until the happening of the contingency 
the executor may invest the amount and if it is reasonable the loss 
or otherwise of the investment will fall upon the legatee. 


But in the case of a contingent legacy where the legatee is not 
entitled to interest in the meantime until the happening of the 


‘contingency, the executor has no right to invest the amount and 


treat t'e investment not as part of the estate but as being appro- 
priated for the particular purpose of paying it to the legatee and 
the loss of such investment will not fall upon the legatee. 





Scott v. Coulson [1903], 2 Ch. 249. 
. Infe-policy—Contract — Death of assured —Common Mistake. 


A. contract entered into under a common mistake existing’ at 
the date of ibis one that cannot be enforced and an assignment 
executed in pursuance of it cannot likewise be supported. 


Where the contract was by the plaintiff to assign a life-policy 
to the defendants and all the parties entered into the contract 
under the assumption that the assured was alive but it turned ont 
that the assured died more than 20 years ago and the defendants 
took an assignment afrer one of them became aware that the 
assured died long before :— 


Held that the assignment was invalid. 





Lamborn v. McLellan [1903], 2 Ch. 268. 


Tandori and Tenant—Lease—Covenant to surrender at end of 


term-—General words in covenant—Ejusdem, generis— Trade 
F'igtures. 


A covenant by a tenant to whom. land was demised for the 
purpose of carrying on boat and shoe manufactures .to yield up the 
démised premises at the end of the. term together with all other 
doors, locks, koys, &c., wainscots, hearths, stoves, marble and other 
chimney-pieces &c., “and all other erections, buildings, improve- 


à 
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ments, fixtures and things which are now or which at any time 
during the said term shall be fixed, fastened or belong to" the 
demised promises must be construed so far as regards the general 
words contained in the covenant às applying only to things 
ejusdem generis with those described in the particular enumeration. 


The articles described by the particular words in the above 
covenant have according to the natural meaning of the words the 
common characteristic of irremovability (as being of the landlord's 
fixtures) and the general words which follow should be applied 
only to articles which possess that characteristic. 


A tenant has the ordinary right to remove his trade fixtures 
and the covenant mentioned above does not take away his right to 
renove machinery used for the purpose of his boat and shoe trade 
and fastened by the tenant for convenient user by screws or nails 
io the floor or to the wall of the premises even although he should 
covenant with the lessor not to carry-on any other trade in the 
demised premises without the. consent of the lessor and not to erect 
on the premises without such consent any machinery other than 
that propelled by hand or foot. 


-2 


“Improvements” according to its natural or proper construc- 
tion means something attached to aud forming anintegral part of the 
thing improved. lt 1s not applicable to something which is merely 

added to it or placed upon it without annexation or union. 


* Erections?” when used in immediate collocation with “ build- 
ings” is not applicable to machines attached to the floor without 
any idea of adding them to the building. 





: In re Yorkshire Woolcombers Association, Limited—Houlds- 
worth v. Yorkshire Woolcombers Association, 
Limited [1903], 2 Ch. 284. 


Floating Charge—Characteristics—Specific security. 


Per Vaughan Williams, D. J.:—A floating Security is an 
equitable charge on the assets for the time being of a going poncern. 
It attaches to the subject charged in the varying condition in which 
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it happens to be from time io time. It is of the essence of such 
a charge that it remains dormant until the undertaking charged 
ceases to be a going concern or until the person in whose favor the 
charge is created intervenes. 


Dictum of Lord Wacnaghten in Goverment Btock,&c. Investment 
Co. v. Manila Ey. Co. [1897], A. C. 81 at p. 86 referred to. 


It is not' necessary that in order that there should be a 
“ specific security” the security must be of a subject.matter which 
is then in'existence, i.e., at the time of the execution of the security. 
In order that a security may be specific the security whenever it 
has once come into existence and been identified or appropriated 
as a security shall never thereafter at the wil of the mortgagor 
cease to be a Security. 


Per Romer, D. J.:—A charge containing the following three 
characteristics is a floating charge :—(1) If 16 is a charge on a class 
- of assets of à company present and future; (2) if that class is one 
which, in the ordinary course of the business of the company will 
be changing from time to time; and (8) if by the charge it is 
contemplated that until some future step is taken by or on behalf 
of those interested in the charge, the Company may carry on its 
business in the ordinary way so far as the particular class of assets 
are concerned, 


Per Cozens-Hardy, L. J.—A floating charge need not be on the 
whole property of the Company nor on the whole undertaking. ' In 
order that a charge may be regarded as floating it must embrace 
property both present and future and property of a particular 
class, and there must bea right to the Company expressly or by 
necessary implication to deal for a certain time with the property 
charged as though the charge had never been executed. 





In re Cobbold—Cobbold v. Lawton [1903], 2 Ch. 299. 


Will—Construction—Gift to A for life with remainder to A’s 
children—Vested interest—Gift over in case A should die with- 
out leaving children—Effect of gift over—Construction of the 
words “without leaving.” 


. The words “ without leaving any child or children” cannot be 
Woristrued as “without having had any child or children.” 
a 4 
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Where a gift to the children is & vested gift it will not be- 
come divested by the use of the words “incase the parent" (to 
whom a prior life estate is given) “ dies without leaving issue.” 


Where there is a gift by will to Ajfor life and after A’s death 
to his children in terms whioh will give them an absolute interest 
in their lifetime and there is a gift over in case “ A dies without 
leaving children” the latter words do not destroy the prior vested 
interest in the children notwithstanding the children die during 
the life-time of A and notwithstanding| it may be shown that the 
testator was aware of the existence or child of A. 





Preston v. Tunbridge Wells “dere House, Limited, 
[1908], 2 Ch. 323. 


Receiver, money in hands of—Person ifor whom Receiver holds— 
Nature of action, 


Where money isin the hands of a receiver, the naine of the 
action, the object of the appointment of receiver and other circum- 
stances of each case must be looked bo in order to see on whose 
behalf the receiver holds the money. | 


Where the object of the action id to ascertain who aré the 
incumbrancers on a particular property and their priorities or to 
settle a dispute as to title, ib may well be that the receiver holds 
money. coming into his. hands on behalf of the person who may 
prove to be the true-owner.- ] 





_In.re Corbett—Corbett. v. Lord Cobham, [1908], 2 Ch. 337. 


Lord Cairns Act (21 & 22 Vict. C. 27), 8. 9— Ancient lights 
. Kasement—Injunction— Damages ih lieu of injunction, 


(1) Where a mandatory (as opposed to prohibitory) injunction 
| is asked, Lord Cairns! Act gives jurisdiction to substitute 
damages for an injunction. 


(2) Where the injunction asked is one to restrain a continuing 
i nuisance, that is where the- act has been done and there 
is an intention to continue to do it, then it would seem 

that there is jurisdiction to award damages instead of 
granting an injunction. s nos 


Ra --. -~= = 
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(3) Where no wrongful act has been committed but an injunc- 
tion is sought to restrain its commission, Lord Cairns’ 
Act confers no power to give damages in lieu of an in- 


junction. 


An easement of light is a legal right or a right at common law. 
It is a matter of property and when the plaintiff has established 
his legal right he is entitled as of course to an injunction, in the 
absence of anything special in the case, to prevent the recurrence 
of that violation. The remedy by way of injunction in such cases 
is a remedy in aid of the legal right. 


Where there is laches on the part of the plaintiff or the inter- 
ference with the plaintiff's right is only trivial or occasional, then 
injunction will not be given but damages will be awarded. 





Brocklebank v. Thompson [1903], 2 Ch. 344. 


Custom—Churchway—Inhabitants of parish—Private not public— 
Immemorial usage—Twenty years’ exercise— Tenant prescrib- 
ing against landlord — Parochial custom—Injunctron. 


The inhabitants of a place not being incorporated cannot take 
by grant. By custom a local public or class of persons, as the in- 
habitants of a parish, may be entitled to have quasi-easement 
ás a way to a church or market. Such a right is in law a private 
and nota public way and hence (1) no indictment will lie for the 
obstruction of such a churchway, and (2) any one of the parishion- 
ers may have an action for nuisance therein without showiug 


special damage and will be entitled to an injunction. 


Rights or alleged rights which have been long enjoyed are 
deemed to have had a legal origin, if such be possible, which in the 
absence of proof that it is modern is deemed to have commenced 
beyond legal memory. 


A regular usage of 20 years unexplained and uncontradicted 
is sufficient to warrant a jury in finding the existence of an imme- 
morial custom. And from such modern usage, unless the contrary 
appear, the jury ought to presume the immemorial existence of the 


right, 
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A person cannot by a declaration make evidence to be used 
for himself or for his successors after his decease. A declaration 
of a deceased person obviously for his own interest is not admissible 
in evidence, 


"Tenants cannot prescribe against their lord. 


Quiere, whether a usage for the tenants of certain tenements in 
a manor if proved, will be a good custom in law, those tenements 
not forming a definite and distinct district known to the law as a 
manor or hamlet. 


There cannot be a custom in one place or manor giving anv 
right in another place or manor. 


Prima facie a custom in reference to a way to a parish Church 
will be a parochial custom for the parishioners. 





In ve Jenkins and H. E. Randall & Co.’s Contract [1908], 
2 Ch. 362, 


Trustee and Cestui que trust— Purchase by trustee in breach of 
trust—Sale by trustee—Trustee may remedy a breach of trust. 


In the case of an unauthorized purchase by a trustee, the trustee 
can make a good title to a purchaser with notice, provided only 
that all the beneficiaries are not at once competent and desirous to 
take the land in specie. 


The right of the trustee under such circumstances to sell 
cannot depend upon the question whether the entire amount of the 
trust fund or only a portion of it is cleared by the sale. The trustee 
is simply doing his duty as a prudent owner by turning the pro- 
perty into cash so as to replace as far as may be the trust fund. 


A trusteo may remedy a breach of trust without instituting a 
suit for the purpose. 


r- 


— 
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JOTTINGS AND CUTTINGS. 


Phe Travancore Religrous Endowments Act:—We congratu- 
late Mr. Nagamayya. on the success which has attended his 
Religious Endowments Bill which has just received the assent of 
the Government of India and has been passed into law. There 
can be no two opinions &bout the desirability of an Act like 
Mr. Nagamayya's anywhere in the native states or, for the matter 
of that, even iu British India. "The miserable plight of our religi- 
ous endowments and the way in which they are managed, we must 
say mis managed, is too well known to admit of any description here. 
In British India, the Legislative machinery is proverbially, slow in 
moving in matters of private legislation affecting the welfare of 
particular communities, and in matters of this kind particularly, itis 
somewhat determinately immobile on account of its professed reli- 
gious neutrality, though nobody has an iota of doubt that a move 
in this direction by passing an amendment to Act XX of 1863 will 
be heartily welcomed by the Hindu commanity, barring of course 
individuals whose evident interest it is to see that the present laxity 
should continue. Fortunately the Native states are differently 
situated. There can be no question of religious differences being 
affected by this legislation, even to the most unthinking and 
prejudiced mind. The State cannot be misunderstood. And it 
speaks volumes to the credit of the Travancore State in general, 
and to that of Mr. Nagamayya in particular, to have piloted a 
legislation of this sort and set the right example both to other 
native states and to us in British India as well. We hope other 
Native States will readily follow the example of Travancore in 
this matter, 


x " 
* & 


Attorney's Declaration of Belief.—An able New York Judge 
recently gave a severe rebake to the attorneys on both sides of a 
case for unprofessional conduct in attempting to influence the 
jury by declaring their own personal belief in the evidence on 
their side, Every juror fit to serve knows that an attorney's belief 
is not evidence, that the attorney is well aware of it, and that his 
declaration thereof to the jury is certainly an improper trick and 
quite probably a lie. Such an attempt by an attorney is one of 
the varieties of claptrap by which intelligent jurors are offended, 
because it is an attempt to practice ‘on their ignorance. An 
attorney who indulges in this practice belongs to the class of 
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shysters, or has tendencies in that direction; yet many who do it 
know enough to be ashamed of the practice. Sharp judicial 
reminders of its impropriety might well be more frequent.—Case 


and Comment. 
x 
xx 


Fraud without damage as ground for Hescission.—In spite of 
the vast amount of judicial consideration of the subject of fraud, 
it has apparently remained for a recent case to raise the interesting 
question whether a suit for rescission on the ground of fraud may 
nob be maintained although there is no damage to the plaintiff, 
when there is damage to a third party. The plaintiff had made an 
oral agreement with his neighbour not to sell his summer residence 
to any one who would use it for an improper purpose. To carry 
out this moral obligation, he refused to sell to the defendant. 
Thereupon the latter employed an agent, who, by fraudulently 
representing that his purchase was for an unobjectionable third 
person, obtained a deed, and conveyed over to the defendant. The 
plaintiff received his own price for the property, but in spite of the 
absence of damage to the plaintiff, the court set aside the deed. 
Brett v. Coonry, 53 All. Rep. 729 (Conn.). 


It is well settled that if in this case conveyance had not yet 
been made, a court of equity would have refused the defendant 
specific performance. Kelly v. Central Pac. R. R. Co., 74 Cal. 557. 
But a reason sufficient to justify such a refusal would not necessarily 
be sufficient to warrant affirmative rélief as in the principal case. 
Cadaman v. Horner, 18 Ves. 10. On the contrary, the law is 
usually stated to be that where the plaintiff has suffered no damage, 
affirmative relief will be given neither at law nor in equity. See I 
Braxrow, Fraup 540; see also Mahoney v. Whyte, 49 Ill. App. 97. 


Where there has been no damage to any one, it is admitted 
that no action of any kind can lie. A plaintiff cannot sue for 
damages, for he has suffered none. He cannot sue to rescind and 
set side the deed, for equity will not move in an idle suit: substan- 
tial interests must be involved. But where there is damage to 
some one, the reason of the rule in this latter case is satisfied. 
Given a plaintiff defrauded, an equity affecting the conscience of 
the defendant, and a serious injustice to be corrected, it seems a 
decree should issue. The fact, that the person protected 1s a third 
party, should make no difference. The third party must of course 
be without a remedy of his own. This relief was refused in Dawson 
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v. Graham, 48 Ia. 378, and in Union Bank v. Osborne, 4 Humph. 
(Tenn.) 413. But if he is helpless, every dictate of conscience 
would urge a court of equity to assist the defrauded plaintiff in 
his efforts to relieve him. The only possible objection to so equit- 
able a result would be some contrary claim in the defendant; but 
he, certainly, neither has an absolute right to retain the results of 
his fraud, nor deserves any tenderness at the hands of the court. 


On this reasoning the principal case is believed to be sound. 
No decision directly against it has been found. Itis authority for 
the proposition that though there can be no action for fraud with- 
out damage yet in cases of rescission the damage need not aways 
be damage to the plaintiff.—Harvard Law Review. 
xt. 
Conflict of Laws —Capacity to Contr act—Cover ture as Defence— 


` A married woman, incapable of contracting in Tennesse, made 


while resident there a promissory note. The note was sent by mail 
toa band in Ohio, where a married woman may contract, in 
renewal of a note conceded to have been binding on her. Suit 
was brought on the renewal note in Tennessee, Held, that although 
there is a good contract by the law of Ohio, coverture is neverthe- 
less'a good defence in Tennessee. First Natl Bank v. Show, 70 
5. W. Rep. 807 (Tenn.). 


Ordinarily when a note is sent by mail by the maker to the 
payee. the contract is made at the, place of mailing. Barret v. 
Dodge, 16 R. I. 740. But when a note is in renewal, the contract 


is made at the place at which the first note is taken up. Staples 
v. Nott, 128 N. Y. 408. This would seem a better ground. for 


holding the note in the principal. case on Ohio contract, than that 
taken by the court, namely, that Ohio is the place of performance. 
Since by the common law capacity to contract depends on the leg 


loci contractus, the contract here is a binding obligation. Mulliken 


v. Pr att, 125 Mass. 374. Generally a valid contract.will be enforced 
in a foreign state even if it could nob there have been made legally 
binding. Greenwood v. Gurtsi, 6 Mass. 951. But the domestic 
law may refuse to give the contract effect if contrary to domestic 
public policy. Hmery v. Burbank, 163 Mass. 326. ` As to whether 
it is against public policy, ina state where married women aré 
incapable of contracting to enforce contracts made by them abroad, 
ópinions may well differ. Cf Milliken v. Pratt, supra; contra, 
Armstrong v. Best, 112 N. C. 59. 
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Fee gathering :—Selden made it a ground of reproach to 
English lawyers that they cared only for ‘fee gathering.’ Pro- 
bably he had & touch of that feeling of the Old Greek philosophers 
bout the sordidness of payment which winged their shafts of scorn 
against the Sophists—the feeling that divine philosophy was too 
precious @ thing to be bartered away against ‘filthy lucre’; that 
the doing so was a sort of simony. It lingers still—this sublime 
conception of the dignity of learning—in the honorarium paid to 
counsel for his advice and advocacy; albeit in our modern view 
knowledge is treated as being just as saleable as any other 
commodity of the market, and no dishonour attaches thereto. 
But, happily, love of learning for her own sake, not for the dowry 
she brings, is not altogether sunk in this traffic, or turned into 
mere ‘fee gathering, The Supplement to the ‘Dictionary of 
National Biography’ contains the name of a great lawyer and a 
great mathematician who would not sacrifice himself or his ideals 
for fees—Arthur Cayley. A consummate master of conveyancing 
when conveyancing was really a fineart, whose drafts were finished 
models of draftsmanship, when he might have attained high legal 
position and a large fortune, he was content to limit the amount 
of work which he would undertake, and with it his gains, that he 
might devote himself tothe higher ends on which his heart was set, 


Fearne of ‘Contingent Remanders’ fame, is another bright 
example. At a time when he might have been making £10,000 
a year, when cases and opinions were showered upon him, he 
narrowed his practice to a modest £500 a year, and gave all the 
residue of his time and energies to his great work and to the 
problems which absorbed his thoughts. The Auri saora fame is 
not a universal taint.—7'he Law Journal. 

xk 

The High Court, its Cost :—The High Court cannot be counted 
among the costly institutions of the country. According to the 
official return for the year ended March 31 last, the receipts in 
respect of the High Court and the Court of Appeal were 512,0211, 
and the expenditure 625,200]. The difference between these two 
amounts 102,5797 cannot be regarded asa heavy charge upon the 
national funds, having regard to the large proportion of their 
time which Judges spend in London and on circuit in trying 
criminal cases and in other. Crown work. The sum is, indeed; 
comparatively so small that the persistent objection to the appoints 
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ment of additional judges, the only real remedy, as the President 
of the Law Society has pointed out, for the laws’ delay, can only be 
characterised as parsimonious. Both in the receipts and the 
expenditure there was considerable increase during the past year, 
but chiefly in the receipts. The increase in the receipts was 
18,5941, in the expenditure 9,5837. Stamps on account of proceed- 
ines in the Supreme Court yielded an increase of 10,138/, taxation 
account fees of 2,0011, lunacy percentage account fees of 1,1841, and 
foes in connection with honours and dignities of 1,013]. On the 
expenditure side of the account there was an increase of 6,0721, for 
the salaries and retiring annuities of judges, of 1,0507 for Commis- 
sioners of assize, and of 3,0401, for ‘rent, rates, taxes, repairs of 
building, furniture, gas, fuel, &c. The result is that the actual 
cost of the Supreme Court to the country was 4,011/, less than in the 
preceding year—not far short of the salary of an additional judge. 
—The Law Journal. 

Leaders of the Bar and the Juniors :—A barrister applied to 
the Recorder at the Old Bailey on October 23 to order a case to 
stand over for a time, because counsel who had been brieted in 
the case were engaged elsewhere. The Recorder said he could 
not consent to the proceeding. If members of the Bar had more 
engagements than they could attend to, they must provide substi- 
tutes from among the great number of young barristers who 
were very anxious to distinguish themselves. It was stated that 
one of the counsel concerned had provided an ' understudy.’ The 
‘understudy,’ rising, said he had not yet had an opportunity of 
mastering his brief. It was a very complicated case. The Recorder : 
You ought to have had your brief overnight. I feel bound to 
protest against the practice, which has sprung up of recent years, 
of barristers declining to hand over their brief to a substitute 
until the very last moment. They ought to hand over the brief 
overnight if they know they will not be able to take the case, and 
so give the substitute a chance of getting up the case. I don’t 
understand the reluctance of leading members of the Bar to give 
other members of the Bar a chance of getting into practice. There 
are plenty of young men quite capable of doing the business if 
only they get a chance,-- The Law J owrnal. 
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CONTEMPORARY LEGAL LITERATURE. 


The Theory of Punishment is the subject of an article in the 
Low Magazine and Review of August (Crimes and Punishments). 
A State in which punishments are numerous and severe is said by 
the writer to be always backward and uncivilized. That may be 
true. But it does not follow from this that punishments become 
mild in a progressive state of society. Fewer punishments there 
will be if crime decreases and the award of punishments can only 
be judicious. But whether a certain offence carries with it, under 
ordinary circumstances, a certain punishment cannot admit of a 
varying answer. The award only depends upon the particular 
circumstances of each case. The article in the same issue upon the 
desirability of welding the two branches of the legal Profession, 
is well worth perusal. 

In the Harvard Law Review for May there is an interesting 
article upon the right of the buyer of goods to rescind the sale 
and return the goods for a breach of warranty. According to the 
English Law he may not, but it will seem that, according to the 
rule in Massachusetts, he can and this rule has been adopted by 
the Courts of other States. The Indian Contract Act draws a 
distinction between the sale of specific goods and the sale of goods 
which at the time of the contract are not ascertained or in exist- 
ence. In the former case there is no right of rescission but only 
a right to recover damages (S. 117). In the latter case the buyer 
may refuse to accept the goods (S. 118). 

The article on “ Retreat from Murderous Assault,” by J oseph 
H. Beale, Jr., in the June number of the H. L. Review considers 
the historical growth of the nature and extent of the right of self- 
defence of a person, . 

There is an article on “The Labourer and the Law” in the 
August number of the Canadian Law Times for 1908. Everybody 
will express concurrence in the remark of the writer that-the law 
as to procuring a breach of contract by trade unions or others is 
“ina muddled condition.” | 

The American Lawyer for August contains an article in which 
is mentioned the defects in the case system of teaching aw. ‘he 
writer prefers teaching law from text-books, 
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by fraud pratised upon the revenuc authorities will not bind 
Government and may be revoked or set aside by the revenue 


authorities. 
Annammal v. Venkataragavachari pet is - 


Alienation by de facto guardian for necessity, validity.—See 
GUARDIAN AND WARD. 


A ppeal.—See Civiz PROCEDURE CODE (39). 


See Sprcrvic. Runer Act (1). 





Application for order absolute.—See LIMITATION Act (14). 


security for good behaviour, no prosecntion.— 


See MALICIOUS PROSECUTION. 








Mii ag eel 


to keep decree alive.—See LIMITATION Act (14). 





Arbitration—reference to—death of one party, effect of.—Sec 


Crvit ProcepurE Copy (91). 


reference to—when revocable.—See Civin PROCE- 
DURE Cope (81). 





Assets, due application of.—See Civin PROCEDURE CODE (22). 


Attachment, effect of —See Civit Procepure Cope (24). 








of grant for maintenance, legality of.—Sece Vizscs: 


PATAM AGENCY TRACTS, 
x 


137 


r 


—€— 
———— T7 Mis at an OE TEN = 
" 


et 


——— 


a 


Benamidar—JMorigage with consent of real owner—Payment by benamidar— 
Charge. 


Where a benamidar executes with the consent of the real owner a 
mortgage for a consideration binding upon the real owner, a pay- 
ment made by the benamidar of the mortgage amount is not an 
officious and voluntary payment and the benamidar is entitled to a 


charge upon the property. 


Bhugwati Prasad v. Radha Kishen, I. L. R., 18 A, (P. C.) 804 applied 
and followed. 
f Subbammal v. Muthu Pathan. Is rr i 
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Charge of vendor when lost.—See TRANSFER oF PROPERTY ACT (8). 
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Charge statutory and charge équitable, difference between.— 


See TRANSFER OF PROPERTY Act (3). 


1. Civil Procedure Code. S. 2.—Order rejecting appeal as oùt "s time— 


Decree—Second appeal—Judgment pronounced by Court after 4 P. M.—Cowr 


t 


closed for Chr tstmas—Application for copy on the first day of ve-opening— 


time requisite for obtaining copies—Computation of time. 


An order rejecting an appeal as being presented out of time is a decrece, 


and a second appeal lies to the High Court from such neers: 


Gulab Rai v. Mangli Lall, I. L. R., 7 A. 42. Ragunatha Gopal v. Nilu 


Nathoje. 


12- C. 30; Ayyanna v. Nagabushanam, I. L. R., 16 M. 285, and Zemin- 
dar of Tan v. Bennayya, Izb; R., 22 M. 156 followed. 


Where hi peat was pronounced in a suit at 4 P. M. on the last day 
the Court sat before the Christmas holidays, and according to the 
practice of the Court no papers would be received after 4, and 


application was made for copy of the judgment on the day the 
Courb re-opened for the first time mu Christmas. 


Held;—That an appeal presented within 90 days after deducting the 
Christmas holidays when no application could have been presented 
was in time, and that the appellant was entitled to a deduction of 
such time under the circnmstances as being time requisite for 

. obtaning copies of the judgment. 


Saminatha Atyar v. Venkatasubba Atyar, 26 M. 518... 


— 





Ss. 2, 414-A, 562, 584 and 588, eL 
2.8 —Reni Recovery Act (VIII of 1805, Madras), 8. 60— Decision of Collec- 


tor in summary proceedings under Aci—Judgment— Decree—Oivil Court 
— Remand order. 


A District Judge has jurisdiction under S. 562, C. P. C., to remand a 
summary suit under Act VIII of 1866 when there has been an 
appeal from the decision of the. Sub-Collector in such suit and hence 


an appeal will lie under S. 688, cl. Q8), C. P. C., from such order 
“of remand, 


| Veerasawmi v. RU Prttapur Estate, 26 M. 518 


S. 13.— Hindu Law-——Adoption— Widow not 
joining—8Stepmother—Heir entitled to possession suing as reversioner— 


Decree declaring plaintiff as veverstoner— Res Judicata—Mistake of law— 
Specific Relief Act S. 42. 


A suit by a plaintiff on the ground that the defendant being only.a step- 
„mother wa&.not the.heir and that the plaintiff or his ancestor was 


I-L. R., 9 B 462, Ganga Das Dey .v. Ramjoy Dey I. L. R., 
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the heir entitled to possession is not barred under S. 43, C. P. C., 
by the fact that the plaintiff or his ancestor brought a suit against 
the defendant on the footing that she held a widow’s estate and 
that he as next reversioner was entitled to set aside alienations 
made by the widow for no legal necessity. 


A decree in such former suit declaring that the plaintiff’s ancestor was 
next reversioner and was entitled to sueceed to certain properties 
after the lifetime of the widow (i. e., the limited owner) operates as 
res judicata and debars the plaintiff from recovering in a subsequent 
suit the same properties during the lifetime of the widow on the 
ground that his ancestor was the heir entitled to possession in pre- 
ference to the widow in the absence of fraud or collusion. 


The principle of res judicata applies notwithstanding the fact that a 
declaration of the nature mentioned in the former decree ought not 
to have been passed in the former suit, noiwithstanding that the 
former suit should have been dismissed under the proviso to S. 42 of 
the Specific Relief Act on the ground that the plaintiff as being real 
heir entitled to possession failed to ask for possession, and notwith- 
standing that the former suit and decree may have been the result 
of a mistake of law. 


Kaveri Ammal v. Ramier, 26 M. 104 AT - dr 
S. 13, Expln. II.—Res judicata—Swit to 


A decision in a suit brought by one reversioner to set aside an adop- 
tion by the widow or to declare an alienation made by the widow 
invalid is not res judicata as against another reversioner and does 
not bind such reversioner. 


One reversioner does not claim through another. 


The words “ becomes known to plaintiff” in Art. J18 of the 
Schedule to the Limitation Act must be understood in their natural 
meaning and the word “ plaintiff" cannot include a reversioner 
who stands in the same grade as another and who claim as heir of 

' the last male owner in common with such other. 


Bhagavanta v. Sukhi, I. L. R., 22 A, 33 followed ; and Ayyadorat Pillai 
v. Sola? Ammal, I. L. R., 24 M. 405 discussed. 


Where a widow and the adopted son sued as co-plaintiffs and made 
their claim in the alternative, the defendants in such a suit were 
not bound to dispute the adoption and a decision in favour of the 
adopted son was not such an adjudication to raise an estoppel under 
S. 18, Explanation II. 

Adilakshum v. Venkataramagya ... A s i e 


2 


58 


set aside adoption by one reversioner—Decision how far binding on another . 
—Linitation Act, Art 118—Meaning of “becomes known to Plaintiff’?— 
Position of reverstoner—Alternative case—Implied adjudication. 


899 
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5. S. 13, Explanation II and 43:—Us«- 





fructuary morigage—No covenant to pay—First suit for recovery of money 
by sale dismissed—Second suit for possession—Different cause of action— 
Necessity of plaintiff to unite all causes of actton—Res judicata—Misjoin- 
der. . . 


Where a usufructuary mortgagee brought a suit for recovery of the 
mortgage money by sale of the mortgaged property impleading his 
own lessee as defendant and this suit was dismissed on the ground 
that no such suit would lie, a second suit by such usufructuary 
mortgagee for recovery of possession of the mortgaged property 
was barred neither by S. 48, C. P. C., nor by the rule and principle 
of res-judicata S. 19, Explanation II. 

The causes of action in the two suits are distinct and different and 
neither S. 43 nor S. 18, Explanation II will apply in such a case. 
A plaintiff is not bound to make every cause of action he muy have at 
the date of the first suit in respect of the property then litigated 

a ground of attack. 


Explanation II to S. 18 has not changed the law. 


Kameswara Pershad v. Rajkumart Rutiwn Koer, 1. L. R., 20 C. 79, ex- 
plained. 


slrunachella Chetty v. lici lids l. L. R., 21 M. 21, dissented 
from. 

Ramasami Aiyar v. Vythinathe Aiyar, I. L. R., 26 M. 760, S. A. No. 777 
of 1901 followed. 

If a plaintiff in addition to a prayer for recovery of money by sale of 
the mortgaged property had also asked for possession, there would 
be a clear case of misjoinder or causes of action. 


Veeranna Pillai v. Muthukumar u Asari 


— — — $8. 13, xdsuaBosI Ii, 42 and 43 .— 


Act VII of 1859, Ss. 2 and T—Res judicata—“ Cause of action” meaning 


—“ Matter directly and substantially in issue,” meaning of —'S Subject in 


dispute,” meaning of —Suit upon specific mortgage—Dismissal—Sutt upon 


another mortgage. ` 


A plaintiff who seeks to redeem a specific mortgage or to eject on a 
specific lease and fails on such suit on the ground that the mortgage 
or lease sued on is not proved is not thereby precluded either by 
reason of S. 43 or explanation IT to 8.138 from seeking to redeem the 
property comprised’ in the former suit or & specific portion thereof 
from another specific mortgage or to eject the person in possession 
on the strength of his title, Kameswar Per shad v. Pagan 2, I. L-R., 

20 C, 79, explained. 
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^^ Phe exprésdion “ subject in dispute” in S. 42 of the Civil Procedure 
Code does not connote the corpus or object-matter of a claim but 
‘signifies the jural relation between the parties to a suit, for the 
determination of which the suit is brought, i. e. the cause of action 
or the subject matter of litigation or in other words the righi 
which one party claims as against the other and demands the 
judgment of the court. f 


The object of the section is to reqnire the plaintiff to bring forward his 
whole case as to the matter of litigation on the'question of right 
involved in the suit and not to require him to unite all the causes 
of action which he may have against the defendant in respect of 
bhe corpus or objeot-matter of the suit. 


The penalty for non-compliance with S. 42 is provided by S. 48 and 
ExplIItoS.18. 


The expression matter directly and substantially in issue in" S. 13, 

' will include not only the cause of action on which the suit is based 
but also all matters which are, or oughi to be, put in issue for the 
determination of the cause of action. 


Ss. 13 and 43, C. P. C., are not exhaustive of ihe law of res-judicata 
and this law has been the same under both the old and new Codes 
and is the same as the English Law. 


The absence in S. 18 of the Code of 1882 (XIV of 1882) of the expres- 
sion ** cause of action" found in the old Code (Act VIII of 1859, 8.2) 
does not denote any deliberate change in the law and 8. 13 does not 
require every plaintiff to exhaust in one suit all the causes of action 
which he niay have at the date of the suit in respect of the property 
or the relief claimed by him and which he may then be aware of. 


Tt is not the law that if a plaintiff sued for certain property on a false 
claim or cause of action, when in reality he has, in fact and law, a 


Page. 


' true claim and cause of action for the same property, of which heis . 


aware, he must be taken in law to have abandoned or relinquished 
his true claim and cause of action. Rangasami Pillai v. Krishna 
Pillai, I. L. R., 22 M. 259, treated as overruled by the Full Bench 
decision in Kaveri Ammal v. Sastri Ramier, I-L. R., 26 M. 104, 


Ramasami Aiyar v. Vythinatha Aiyar, 26 M. 760 ... 


aoe 








7. S. 13, Explanation V:— Bona fide lits- 
gating"— Decree against Karnavan, binding.nature of, on junior members—~ 
Res-judicata—Nonproduction of documents — Difference of opinion in weight 


attachable to documents. 


Where a Karnavan suing or sued in @ representative capacity liti- 
gates bona fide the decree passed in such suit in the.absence of fraud 
or collusion will bind the junior members of the tarwad whom he 
represented. ` 
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Where a decree has been passed against a person who sues or is sued 
in & representative capacity, the person or persons represented by 
him are bound by the decree in the absence of any frand or collu- 
sion. Negligence in the conduct of the suit however gross, if it 
did not amount to fraud or collusion will not entitle him or them 
to avoid the decree. 


The mere fact of non-production of certain karars or the mere fact 
that courts might now give weight to them though no weight was 
attached to them hy the court which tried the former suit would be 
no proof of want of diligence and honesty, 4. e., want of bona fides 
within Expl. V. to section 18, C. P. O., on the ‘part of the Karnavan 
so as to entitle the junior members to rip open the former decree. 

Madhavaya v. Kerala Varma Arsu 


9. ————— —— Ss. 13 and 536. — Decision in regular side 


Page. 


68 


as to rate of rent—No bn appeal main tainable—Subsequent suit in ` 


small cause side—Court of competent jurisdiction—Res-judicata. 


A decision as to the rate of-rent due to the landlord in a former suit 
would be res judicata and the operation of this principle would not 
be rendered nugatory by the fact that there was no second appeal 
under S. 586, C. P. C., from such decision. 


Ahmed v. Hotdin, I. L. R., 24 M. 444, followed. 


A. decision passed by the Munsif on the regular side may be res judicata 
in a subsequent suit filed before the same Munsif on the small cause 
side. The District Munsif on the regular side of his court is, within 
the meaning of 8. 18, C. P. C., a court of jurisdiction competent to 
try the small cause suit, though by reason of the prohibition in the 
provincil Small Cause Courts Aot, a regular court cannot try a 


small cause suit if there is a Small Cause Court Sepang; of trying it. 


Raja Simhadri Appa Row v. Ramachandrudu 


S. 1'7.—Foreigner defendant—Jurisdiction of 
British Indian Courts—Carrying on business— Relation of Manager to 
Members of a Hindu family— Effect of foreign insolvency upon foreign 





judgment. 


Under S. 17 of the Civil Procedure Code, British Indian Courts have 
jurisdiction to try a suit as against a defendant who is a foreigner 
when the cause of action arises within the local limits of the juris- 
diction of the British Indian Court, 


Girdhar Damodhar v. Kassigar, I. L. R., 17 B.*662 approved. 


Quære.—Whether the British Indian Court has jurisdiction as against 
a foreigner non-resident defendant who carries on business within 
the local limits through an agent, although the cause of action 
may have arisen in a foreign country, and not within the local 
limits of the British Indian Conrt, 


23 
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10. 
id... 


12. 


13. 


A managing member of a Hindu family is not an agent for the other 


members so as to make them liable to be sued as if they were the 
principals of the manager. 


The relation between the manager and the other members of a Hindu 
family is not that of principal and agent or of partners. It is much 
like that of trustee and cestui que trust. 


Question whether a suit upon a foreign judgment after the defendant 


is adjudicated a bankrupt in the foreign state is maintainable not 
decided. | 


Quelin v. Moisson, 1 Knapp, 205 referred to. 
Annamalai Chetty v. Murugesa Chetty, 26 M. 544 |... 


S. 28:~-See Mapras Rent Recovery Act (7). 
S. 43:—Redemption swit—Suit upon one mort- 


gage and title—Specific mortgage not proved-—Mortgage of another date 
found—Redemption. 





Where a plaintiff fails to prove the specific mortgage set up by him, 
no decree could be passed in his favour on the basis of any other 
mortgage, which the Court might find to have been proved in the 
suit. 


Vasudevan Nambudri v. Krihna Pisharott... 


bar 


S. 43:—See Mapras REVENUE Recovery Act 
Os: | 

S. 43:—Suit based on specific lease, dismissed 
—Subsequent suit on title— Different causes of action—Former suit no bar— 
prayer for injunction to quit a house—prayer for possesston—Tenancy 
found—Swit on title not maintainable—Ejectment suit on the ground of 


termination of tenancy proper remedy. 


A prayer for an injunction to the defendant to quit a house ig really 
one for possession. 


A suit to eject the defendant based on a specific lease fora term of 
years which being unregistered is inoperative is no bar to the 
institution of a fresh suit pased on title. The causes of action in 


the two suits being different, S. 43. C. P. C., does not apply and is 
' no bar to the second suit. 


Where payment of rent is proved, a tenancy from month to month 
arises although a lease of the house becomes inoperatiye by non- 
registration. 

Where there is a tenancy, a snit based upon title without stating 
how the tenancy has terminated is not maintainable. 


Where the tenant has denied the landlord’s title and the landlord 
claims that the tenancy has been forfeited by such denial, the 
landlord’s remedy is by a suit for ejecting the tenant on the ground 


that the tenancy has determined and not by 2 suit on title as 
owner. 


Nagasamy Aiyar v. Perumal Aiyar 


Page, 
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14. — ——— ————— —— — — S3. 108 and 588:-—Decree against several 
defendants ewparte—Application by one to set aside ground not common to 
others—Order setting aside decree against all—Appeal from final decree. 

Where plaintiff obtains decree against several defendants exparte and 
one of the defendants applies under 8.108, C, P. O., to set aside the 
decree passed against him ezparte on a ground not common to the 
other defendants, the decree cannot be set aside as against such 
defendants. 


An order under S. 108, C. P. C, setting aside the decree in toto as 
against all the defendants is not appealable under 8. 588 but may 
be questioned in an appeal against the final decree. 


Quaere:— Whether an order setting aside the decree on the application 
of one of the defendants under S. 108 will disturb the decree as 
regards the other defendants when the decree is passed on grounds 
common to all of them. - 


Mohamed Hamidulla v. Tohurunnissa Bibi, I. L. R., 25 C. 155 consider: 
ed and explained. 


Bhura Mal v. Harikishan Das, I. L R., 24 A. 883 referred to. 
Gopala Chetty v.. Subbier, 26 M. 604 
15. ——— — — — ——————- Ss. 194, 195 and 647.— Legal Practition- 


ers’ Act, S. 836—Application to declare as touts—Affidavits—Sessions or 
District Judge—Subordinate’ Courts—District and other Magistrates not 
subordinate—Criminal Procedure Oode, S. 17 (1) and (5). = 


It is competent to a District Judge to act upon affidavits in an appli- 
cation under the Legal Practitioners’ Act to declare certain persons 
as touts. This procedure is warranted by Ss. 194, 195 and 647, C. 
P. C. l ; 

Under S. 36 of the Legal Practitioners Act, the District or Sessions 
Judge has jurisdiction to prohibit persons declared as touts to 
appear within the precincts of his own Court and of the Courts 
subordinate to him. 

The District Magistrate and other Magistrates in the District are not 


subordinate to the Sessions Judge under S. 17 (1) and (5) of the 
Crimina! Procedure Code. 


Muhammad Bavw Sahib v. The District Judge of Madura, 26 M. 596 ... 
16. — Ss.208 and 259.— Decree for moveable pro- 


perty— Alternative decree for money— When alternative enforceable—No 





am — ys Se 





option to gudgment-debtor. 


_In a decree for moveable property the money amount is inserted 
under S. 208 as an alternative if delivery cannot be had. 


The judgment-debtor is given no option iri such case either to surren- 


der the property or to pay the money. 
uo ` 
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The alternative portion of the decree (for recovery of the money) 
only comes into operation when after putting in force S. 250, C. P, 
C., it is found impossible to obtain the Property ordered to be deli- 
waned: i 


Manavikr aman v. '. Moyankutti Muaaliar 


17. ——— ———  — --——— . Ss. 230 and 244, C1. (G):—See TRANSFER 


or PROPERTY Act (5). 


18. ———— S. 243:—See ee Act (14). 


19. m S. 244::—Decree-Holder Purchaser—Applicu- 


tion for delivery rejected—Sutt for.possession— Maintainability. 


A suit by the decree-holder-purchaser for possession of land against 
the judgment-debtor after a previous application by him under S. 
318, C. P. C., for delivery of property has been rejected as barred 
us having been made more than 3 years after the confirmation of 

. sale is barred by S. 244, C. P. C. 


Muttia v. Appasami, I. L. R., 18 M. 504; Lakshmanu Chettiar v. 
Kannammal, I. L. R., 24 M. 185; Kasinatha Aiyar v. Uthwmansa 
Rowthan, Y. L. R., 26 M. 529; Madhusudandas v. Govinda Priachou- 
dhrant, I. L. R., o7 C. 34 followed. 


Murkanat v, Palakhal Raman  ... T se "us it 


20. .——————— —— — ——— Es. 244, 253, 336 and anc. 
given under S. 386— Applicability of provisions of S. 253 to realization 
of security under S. 336 —Order directing security to be realized— Decree 
—Appeal. 


An order against a surety under S. 253, C. P. C., is appealable in 
the same manner as orders passed under 8, 244, C, P. C., in execution 
of decrees. 


S, 336, C. P. C., extends the provisions of S. 253, C. P. C., to the en- 
forcement of the bond against the surety and an order against 
a surety under S. 336 is also, therefore, appealable. Where the judg- 
ment-debtor applies within one month to be declared an insolvent 
the surety under 8.390 is discharged. Imbichunni Nayar v. Lalji 
Ram Dos Sait, I. L. R., 24 M. 560, and Kvishnaier v. Krishnasamy 
Aiyar, I. L. R., 26 M. 366 followed. 


Raja Ram v. Bapu Chettiar i» i daz sis T 
21. — 


22.  — ——— ——————————— S. 452.—Hindu Law—Hindw dying—Debts 
- no charge on inherttance—Representative not bound to pay raieably — Due 





S. 244 :—See INDIAN INSOLVENCY Act. 


` application of assets—Debi due by deceased to representative—Represen- 
tative's right to pay himself out—payments to the full valwe—Assets in po- 
session of representative cannot be proceeded against—postiion of exccutor— 
jewels pledged by deceased —Redemption by representative with own funds 


e 
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Page. 


— Inen— Unsecured creditors of a Hindu have no charge or lien on the 


inheritance. 


The heir and legal representative of the deceased coming into 
possession of the deceased’s assets is not bound to pay each and 
every creditor rateably. S. 252, C. P.,C., only provides that the 
representative can be proceeded against personally to the extent 
to which he has failed to apply the assets duly. 


An heir paying debts but not paying the creditors rateably has not 
failed to apply assets duly within the meaning of S. 252, C. P. C. 
Every payment on account of a debt is a perfectly lawful payment 
irrespective of its effect upon other creditors and will be a due 
application of the assets within the meaning of S. 252. 


There is no analogy between the position of an executor governed 
by the special provisions of the Indian Succession Act and that of 
the legal representative under the Hindu Law in respect of the 
distribution of assets. 


Where payments have been made by the representative to the full 
value of the property that has come into his hands, oreditors cannot 
proceed against such property on the mere ground that the re- 
presentative is still in possession of property originally belonging to 
the deceased. 


Ram Golam Dobey v. Ayma Begum, 12 W. R. C. R. 177, followed. 


Where certain jewels were pledged by the deceased and the represen- 
tative redeemed them with his own money, he is entitled as against 
the creditors to a lien with respect to the amount paid by him for 
redemption. The representative is not a mere volunteer in so 


redeeming with his own funds. 


Where a debt is due by the deceased to the representative the latter 
ig entitled to pay himself out of the assets as he cannot sue himself. 


Veerasokkaraja v. Papiah, 26 M. 792 "n 








mi 





23 — GS.264.—Swub-mortgage— Express assignment 
: — Intention to keep alive—Right of mortgagor to redeem—Natwre of decree. 
Where there is an express assignment of a prior charge (sub-mort- 


gage) no question of keeping that charge alive arises. 


Where a sub-mortgage is outstanding, the mortgagor is only entitled 
to a decree for redemption after paying off the amount due under 
the sub-mortgage and is not entitled to a decree for possession under 


S. 264, C. P. C. 


Showri Anna v. Anthoni Muthw va s oes ii "T 
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Ss. 268, 270, 295 and 490:—Attachment 
of a debt before judgment-—Decr ee in plaintif’ s favour—Judgment-debtor 
filing insolvency schedule—Title of Official Assignee to debt—Rights of 
attaching creditor— Effect of attachment—Act VIII of 1859,5. 270. 











24. 


S. 490, C. P. C., provides that where an attachment before judgment 
is made and a decree is passed in, plaintiff's favour, it is not neces- 
sary te re-attach the property in execution of the decree. 


An order of attachment does not operate so as to give to attaching 
creditor priority over the other creditors in the insolvency. 


An order of attachment of a debt-under S. 208 merely restrains the 
debtor’s creditor from paying to the debtor and restrains the debtor 


from receiving the same. 
Attachment prevents alienation, but does not confer title. 


An attachment cf a debt becomes complete so as to prevent the title 
of the trustee in bankruptcy or the Official Assignee only on receipt 
of the debt. 

Even where an attachment of property is made and an order for sale 
is obtained by the creditor, the latter obtains no title to the proper- 
ty attached so as to prevent the same from vesting in the Official 


Assignee. 


Sarkies v. Musswmat Bandho Baez, 1 N. W. P. 181, and Frederick 
Peacock v.. Madan Gopal, I. L. R. 29 C. 428, followed. 


Under S. 270 of Act VIII of 1859 an attaching creditor was entitled 


to priority as against subsequent creditors. The present Code of 
Civil Procedure (Act XIV of 1882), S. 295, has altered the law. 


Where, therefore, the plaintiff obtained before judgment an attach- 
ment of a debt due to his debtor by Messrs. Parry and Co., and 
‘subsequently obtained a decree, and after such deeree, the debtor 
filed his schedule and a vesting order was mado in favour of the 
Official Assignee. 

Held that the Official Assignee was entitled as against the attaching 
creditor to receive the debt due to the insolvent from Messrs. Parry 
and Co. 

Kvishnasawmi Mudaliar v. The Official Assignee, 26 M. 673. ... 


25. ————-————- S. 27 3— Limitation Act, Sch. II, Art. 179, 
Cl. (2)—Attachment of decree— Effect. of—Decree-holder's right to apply 
for emecution— Application in accordance with law. 

S. 273 of tho Civil Procedure Code does not render the decree attach- 
ed under it permanently incapable of execution or does not destroy 
the decree-holder’s interest in the decree attached. It merely 
operates as a stay of execution unless and until the events men- 
tioned therein take place and delay the realisation of the decree 
by the decree-holder. 


9 
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An application for execution of a decree made by the decree-holder 
when his decree has been attached and while the attachment is 
yet subsisting, is one in accordance with law and keeps the decree 
alive.and a subsequent application made within 3 years of the such 
last mentioned application is not barred by Art. 179, Cl. (2), Lini- 
tation Act. 


Patumma v. Idivi Beart ,.. vis "T" 5T vie vit 

26. — — — — — — — ———8s. 279, 280, 281, 283,301 and 355.— 
** Possession” and “.Possessed”—Debt other than negotiable instrument— 
Attachment of— Claim by third party—Order on claim—Limitation Act, 


Sch. II, Art. 11. 

The term “ possession” is one which is used in widely different senses 
in dealing with different subjects and refers sometimes to tangible 
or physical possession and sometimes to constructive or legal 
possession. 

The word “ possessed” in S. 279 and the word “possession” in Ss, 208 
and 281 are not restricted to merely tangible or physical possession 
but include constructive possession or possession in law of debts 
and other intangible property. 


A debt may be attached under Ss. 266 and 268, and a claim may 
be preferred against the attachment and investigated under S. 278, 
and an order passed in such claim under S. 283, C. P. C., will be 
subject to the operation of S. 283, C. P. C, and Art. 11 of Sch. IT 
of Act XV of 1877 (Limitation Act). Basavayya v. Syed Abbas 
Saheb, I. L, R., 24 M. 20, overruled. 


The word “ possess” in S. 355, C. P. C., is applicable not only to 
tangible property but also to debts and other intangible property. 


Chidambara Patter v. Ramasami Patter n es 
27. ————————— ———— S. 283—Order upon claim—Judgment-debtor 
when a party—Necessity to sue ina year—Mortgage with power of sale— 
Deposit of title deeds by Mortgagee—Retwrn of title deeds of Mortgagee— 
Egercise of power—Title of purchaser, 

An order under S. 283, C. P. C., passed in a claim proceeding would 
bind the judgment-debtor if he was a parby to such order. 

Whether he was a party to such order will depend upon the circum- 
stances under which the order was made and the terms of the order 
itself. 

Gurwvea V. Subbarayudu, I. L. R. 18 M. 366 approved ; and Sardhar 
Lal v. Ambika Parshad, T. L. B., 15 C. 521 referred to. 

Where the evidence as to service of the notice of claim is inconclusive, 
and, the order upon the claim does not show on its face that the 
judgment-debtor has been a party to the same, and the order is not 


- 
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necessarily inconsistent with the title being in the judgment-debtor 
(as whero it states simply that the claimant is in possession) such 
order cannot be said to have been made against the judgment-deb- 
tor within the moaning of S. 283, C. P. C., so as to oblige the latter 
to bring a suit to set aside the order within a year, 


Where the mortgagee parts with the title-deeds of the mortgaged 
property (as where he deposits them by way of equitable mortgage) 
and gets them back he can validly exercise the power of sale con- 
tained in the mortgage-deed so as to confer a valid title on tho 
purchaser. 


Muthusami Mudaly v. Ayyalu Bathadu 





Ss. 294, 295, 312, 314 and 622— 


Purchase by Decree-holder—No permission of Court—Application to set 
aside—Conjirmation—Person interested in sale— Limitation Act, Art. 166 


—Judgment-debtor's son—Void or Voidable—Restitution—Sale to a bona- 
fide purchaser. ` 


The sons of a judgment-debtor are not persons interested in the sale of 
ancestral property held in execution of a money-decree against 


their father so as to be entitled to apply for setting aside the salo 
under 8S. 294. 


Persons entitled under S. 295 to rateable distribution in the assets 


realized by the sale may be entitled to apply under S, 294 for 
getting aside the salo. 


An application to set aside the sale under S. 294 must be made within 


30 days from the date of the sale under Art. 166 of Sch. II of the 
Limitation Act. 


No sale can be confirmed under Ss. 312 and 314, C.P. C., and become 
absolute until the expiration of such 30 days. 


Where a sale, held in October 1887, was set aside under 8. 294, C.P.C., 
upon an application made by the sons of the judgment-debtor in 
June 1888 long after the expiry of the 30 days prescribed by Art. 
166 of the Limitation Act, and long after the sale was confirmed, 
the High Court might when the order setting aside the sale came 
to its notice in a case between the sons of the judgment-debtor 


and the purchaser for recovery of possession, set aside the Paid 
order under S. 622, C. P. C. 


A purchase made by the decree-holder without the permission of the 
Court is not void, but only voidable under S. 294, C. P. C. 


When a sale is set aside under S. 294, C. P. C., the judgment-debtor 
-who has been benefited by the satisfaction of the decree in whole 
or in part must make restitution. 
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The oxecution of the decree will be re-opened, the purchase-money if 
paid must be refunded to the purchaser and the decree-holder will 

. be held responsible for any deficiency in the price which may 
happen on the re-sale and for the expenses incidental thereto. 

When restitution is impracticable ag where the decrec-holder pur- 
chaser has sold property to a person who has purchased it bona fide, 
a sale cannot be set aside under S. 294 at the instance of the judg- 


ment-debtor or of any person interested in the sale. 
Marimuthu Udayan v. Subbaraya Pillai m T 


29. S. 310 A :—See SEVERAL ATTACHMENTS, 


80. — —————————— S. 317.— Purchase fov plaintiffi—Certified 
purchaser admitting plaintiff's title—Defendants claiming under indepen- 


dent title—Suit against certified purchaser. 





Where there is no contest between the plaintiff and the certified pur- 
chaser and the defendants other than the certified purchaser claim 
under an independent title, S. 317 does not bar the suit of the 
plaintiff claiming the property on the ground that the purchase is 
bonami for him. In sucha case there is no “suit against the 
certified purchaser on the ground that the purchase was made on 
behalf of another person” within the meaning of S. 317, C. P. C. 


Ramalinga Chetty v. Pachaiappa Mudaly ... 5 E Fe 


31. — — —————— —— —— Ss. 367 and 523.— Arbitration, contract 
to refer to—Rule of Court—Death of one party, effect of—Revocation of 
contract only for just and sufficient cause—Leave of Court.—4Abatement 
of arbitration. — . 

Under the English common law the authority of an arbitrator may, 
at any time before. the award is made, be revoked at the pleasure 
of any party to the submission whether such submission be by agree- 
ment in writing, bond, deed or Judge’s order or order at nisiprius. 

Such authority is, therefore, revoked in England by the death of any 
one of the parties to the submission. 

Potis v. Ward, 15 R. R. 580 ; Toussaint v. Hartop, 7 Taunt 57; Cooper 
v. Johnson, 2 B. and Ald. 394, and Rhodes v. Hh 2 B, and C. 8465, 
referred to. 

This rule of English common law hag not been followed in India 
so that contracts to submit to the decision of an arbitrator are not 
revocable at the mere will or pleasure of the parties. 

Narayanasami Naik v. Rangasami Naik, 8 M. H. C. R. 46, followed. 

A submission which has not been made a rule of. court is not revoc- 
able without just and sufficient cause, and a submission which has 
been made a rule of court can be revoked only with the leave of 


court for good cause shown. 
° Pestonjee v. Manockjee 12 M. I. A. 112 referred to. 
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Where an uncle and his nephew who were members of a joint family 
entered into an agreement in writing to submit their disputes rela- 
ting to tho partition of their joint property to the decision of some 
arbitrators, and the uncle applied under S. 523 to have the agroc- 
ment filed and the application was registered and numbered as a 
suit but pending the proceedings before the arbitrators the uncle 
died and his daughter's son alleging himself to be the adopted son 
of the deceased, applied to continue the suit :— 


Heid (1) that the suit did not abate ; 
(2) that the contract of submission not being personal to the deccased 


= -=n 
^ —- 
-m 


i i was not revoked by the death of one of the parties ; and 

| (3) that the procedure prescribed in S. 367, C. P. C.; was the one 
. that should have been adopted. 

Venkata Satyanarayana v. Venkata Rangayya Wes oa SS 


| Ss. 408, 409 and 622.--Leave to sue as 


pauper—Scope of enquiry—Pauperism of applicant——HEnquiry into merits— 


32. 





i Jurisdiction, | 
The investigation contemplated under S. 409, C. P. C., where a day 
is fixed for hearing under S. 408 in an application for leave to sue 
| in forma pauperis must be confined to the question of the applicant's 
| pauperism. No evidence as to the merits of the case can be gone 
into in such an investigation. A Judge dismissing an application 
after allowing evidence to be taken upon the merits at such 
hearing has erroneously exercised a jurisdiction not vested in him 
by law and his order dismissing the application upon the merits 
can be set aside under S. 622, C. P. C. 


K. Ranganayaka Ammal v. K. Venkata Chellapathy Nayudu, I. L, R., 
X ^ 4M. 323, followed. 


Vijendra Thirthaswami v. Sudlundra Thirthaswami, I. L. R., 19 M. 
197, overruled. 


Rathnam Pillai v. Pappa Pillai ... ven a T n 





Qd. ——————— 

| petition for leave to sue in forma pauperis, scope of. 
The evidence referred to in S. 409, C, P. C., is confined to evidence in 
proof or disproof of the pauperism of the applicant and does not 

include evidence as to the merits of the case. 


Ratnam v. Papa, 18 M. L. J. R., 292, followed. 


Where a District Judge ordered further particulars of the fraud allog- 
ed in the petition and after the further particulars were given, the 
District Judge heard the parties under S. 409, C. P. C. and dismissed 
ihe petition even after the furnishing of particulars on the ground 
that the case was not more explicit than before. 


— €& 408, 409. and 622 :—Inquiry ne 
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 Held:—That the procedure adopted by the District Judge was 
irregular and materially affected the merits of the case, and his 
order may be set aside under S. 622, C. P. C. 
Sankararamier v, Subramania Aiyar T RS is i 
— ———- S. 493 :—8ee Srxciric Relier Act (8). 
S. 496.—Suit for damages for a wrongful 
» injwnction—Title defective for want of regisiration—Right to recover 





34. 
35. 





damages dependent on title. 


s 


Damages under S, 497 must be awarded by an order of Court inAthe 
suib in which the injunction is obtained wrongfully and even then 
only when it appears to the Court deciding the suit that there is 
no probable ground for instituting the suit. 


A person whose title could not be recognised for want of regis- 
tration and against whom an injunction had been obtained pend- 
ing a suit for perpetual injunction which was ultimately dismissed 
as against him on the ground that the conduct of the plaintiff in 
that suit was fraudulent could not maintain a suit for damages for 
a wrongful injunction as he could not prove his title io recover 
damages, and S. 487 would not help him in such a case. 


Sent Chettiar v. Santhanathan Chettiar 


36.  — ————— ————— $. 502 :.— Conditions of applicability —Pro- 
perty or fund in another court in another sutt—Person clearly entitled— 


~ 


Jurisdiction of court. 


Held, by the Full Bench (Subramania ' Aiyar, J., dissenting), that an 
order under S. 502, Civil Procedure Code (for delivery of money) 
cannot be made. 


(a). Where the party making the admission does not hold the pro- 
perty or other thing which the party applying for the order 
seeks to have delivered to him, 


or (b). Where the property or other thing is held by another court 
f io the credit of another suit. 


Where, therefore, the Medur Ranee brought a suit against Papamma 
Row for recovery of the Medur estate and jewels and other move- 
able properties, and Papamma Row was appointed receiver and 
directed to deliver the jewels, cash, &c., to the Madras Bank at 
Cocanada to the credit of the suit, and there wasa sum of ten lakhs 
of Rupees to the credit of this suit, and after the Medur Ranee’s 
death the litigation was continued by the next heirs and was 
pending on appeal in the High Court, and litigation also ensued 
after Papamma Row’s death among the next heirs after Papamma 
Row for Nidadavolu and Medur estates, who were also parties to the. 

Medur litigation, and in such litigation ib was admitted by all 
the parties that the defendants would be entitled to at least one- 
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third, and one of the defendants applied under S. 502, Civil Proce- 


dure Code, for one-third of the cash in the Bank to the credit of the 
Medur suit. 


Held—(Subrahmania Atyar, J. dissenting) that S. 502 did not apply. 
Per Subrahmania Aiyar, J :— 


(1). S. 502, Civil Procedure Code, is not confined in its operation 
to cases where the money or thing capable of delivery is 
actually held by a party to the suit. 


(2) The inherent power of a court could not be invoked except for 
the limited purpose of preserving and enforcing order, 
securing efficiency and preventing abuse of process in the 
exercise of a jurisdiction which the court otherwise pos- 
sesses. 


(3). That the custody by a court of property belonging to litigants 
does not give the court any arbitrary power over it. 


(4). That though such custody cannot be interfered with by the 
orders of another court this is but a rule of comity intended 
solely to avoid unseemly collisions in the execution of pro- 
cess of different anthorities. 


(5). That the rule in question is nota rigid and inflexible one, but 
is capable of adaptation to circumstances and can never 
be worked so as to defeat or obstruct the doing of justice 
in due course, and consequently in no way interferes with 
the power of a court other than that having custody to pass 
orders touching the property where it has jurisdiction to 
pass the orders and bind the parties in connection with 
whose litigation the custody of the other court began. 


(6). It is incumbent on the court having the custody on due appli- 
cation being made to it to give effect to such an order in 
so far as ib is not inconsistent with the performance of itg 
own duties respecting the property in the litigation before 
itself. 


Per Arnold White, C. J., (Boddam, J. concurring). 


(1). Where property is the subject of legal proceedings the court 
has, no doubt, jurisdiction in certain circumstances to allow 
the payment of the income of the property to parties 
interested. 


(2). At any rate a High Court in this country has jurisdiction to 
make an order pendente lite for the payment of moneys in 
the hands of a receiver, to one of the parties to a suit. 


Parthasarathy Appa Row v, Rungia Appa Row „a see we 501 
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37. 


38. 
39. 


4.0. 


4.1. 


———— ———-—— Ss. 520, 521 and 525.— Application to 
file award—Misconduct of arbitrator—Jurisdiction to set aside award— 
Refusal to file—One side not heard. 

"Where a dispute is referred to arbitration without the intervention 
of Court, and after the award is made an application is made under 
S. 525 by one of the parties to file the award in Court, the judge, 
if he finds grounds mentioned in S. 520 or 521, C. P. C., oan only. 


refuse to file the award: and has no jurisdiction to set it aside. 

Muhammad Nawazkhan v. Alamkhan, L. R.18, L A. 79, followed; 
and Chintamalayya v. Thadi Gangireddi, I. L. R., 20, M. 89, distin- 
guished. z l f 

If the arbitrators had heard only one side and declined.to hear the 
other, that would be misconduct within the meaning of S. 621, C. 
P.C. 

A judge cannot constitute himself a court of appeal from the decision 
of the arbitrators. - i 


Sundara Mudali v. Ponnusami Mudali 


———-— 8: 539 :—See RELIGIOUS ENDOWMENTS (1). 


Ss. 549, 647 and 658.—Judgment of 





single Judge—Appeal under the Letters Patent—Security for costs. 


S. 649 of the C. P. C. applies only- to appeals preferred to the High 
Court from the Subordinate Courts subject toits appellate jurisdic- 
tion. 

Sabapathi Chetty v. Narayanasami Chetti, I.L.R. 25 M. 555, referred to. 

S. 549, O. P. C., is inapplicable to appeals under the Letters Patent 
from the decision of @ single Judge of the High: Court to two Judges; 
and S, 647 does not extend if to such appeals, 

No rule for taking security for costs having been in force in the old 
Sudder Court in such cases, S. 9 of the Charter Act has no appli- 
cation. l , 2 3 

No rule has been passéd by the High Court onder S. 652. C. P. C., 

Quzre— Whether it would be competent to the High Court to pass 
such a rule under S. 652, C. P. 'C., ` 

3 

Sesha Aiyar v. Nagarathna Lala... 

S. 584 :— See SUIT or SMALL CAUSE NATURE 
(2). 
— S. 588 :— Letters Patent, S. 15—HMeaning of 
* final "—Judgment of a single Judge of High Cowt—Appealability. ^ 

The word ** final" in the concluding sentence of S. 588, Civil Proce- 
dure Code, is used.not in-the sense that a judgment or order falling 
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under that section is not subjectito review, by the same: court or to . 
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Civil Procedure Code.— Continued. 


revision by the High Court or to appeal to His Majesty in Council, 
but in the sense that there shall be no second appeal to a court of 
a higher grade. 


A judgment passed by a single judge of a High Court in an appeal 
from an order mentioned in S. 588, Civil Procedure Code, is 
appealable under S. 15 of the Letters Patent. 


Hurrish Chunder Chowdhry v. Kaliswndert Debi, Y. L. R., 9 C. 482 and 


Sabapathi Chetti v. Narayanasami Chetti, I. L. R., 25 M. 555 refer- 
red to. 


Muthwvaien v, Periasami Iyen ... 
42. ——— ————————— 
Property Act (3). 





Ss. 595 (c) and 600 :—See MANGERE OF 


Claim for contribution by purchaser against other sharers :— 
See MapRAS REVENUE Recovery Act (1). 


Claim Proceedings, judgment-debtor how far a party :—See 
Crvin Procepurs Copr (27). 


Composition deed by judgment-debtor after insolvency :—See 
INSOLVENCY ACT. 


Conditional or absolute payment:—See NEGOTIABLE INSTRUMENTS 
Act. 


Consideration immoral :—See Contract Act (1). 
Consideration, part failure of :—See MORTGAGE (3). 


Contract— Building contract—Original time for performance—Penalty—Eatra 


work given—Imgplied variation of time when extra work connected with 
original work. 


In the case of building contracts if the building owner has ordered 
extra work beyond that specified by the original contract which 
has necessarily increased the time requisite for finishing the work, 
he is thereby prevented from claiming the penalties for non-com- 
pletion provided by the contract. 


If the extra work is not one which the contractor is bound to under- 
tuke’ but which he nevertheless undertakes and if such extra work 
cannot be regarded as a separate and independent work but is one 
connected with the work originally stipulated for, the offer and the 
acceptance of such additional work will, by necessary implication, 
operate as a variation of the original contract as to the time therein 
fixed for the completion of the work. Ifthe extra work is an 
independent work unconnected with the contract, then there can be 
no variation by implication of the original contract as to time. 


4 
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The term fixed in a contract for its completion must, in the absence 
of a contract to the contrary, be taken to be with reference to the 
work specified in the contract and not with reference also to un- 
specified extra work which might be ordered under the contract. 


Where a contract which consists in the doing of certain work is not 
indivisible but severable, each of the works therein referred to being 
itself an entire contract upon the completion of which the contrac- 
tor would be entitled to receive payment therefor according to the 
rates mentioned in the contract, non-performance by one party of 


his promise with reference to one portion of the contract will not | 


excuse the other of his liabilities under another portion of the con- 
tract. 


Where security is given by a contractor to a company and the amount 
so deposited as security for the performance by the contractor of 
his obligations is neither treated by the contract as a penalty nor 
as liquidated damages but is to be applied “towards the satisfaction 
of any loss or damage which the company may sustain or incur" 
the company cannot forfeit the amount upon the breach of any of 
the contractor’s obligations but is entitled to recoup itself for any j 
damage arising from the breach of the contractor who will be 
entitled to recover the. balance, if any, of the amount so deposited. 


Narayanasawmy Reddiar v. The Madras Railavay Company ... 


1. Contract Act, Ss. 23 & 25, Cl. (2).—Pro-note given during illegal 
cohabitation—Presumption of immoral consideration—Plea of immoral con- 
sideration—Plea of failure superfiuous—Onus of proof—Shifting of proof—- 
Failure of plaintiff to prove consideration immaterial. 


Where the defendant admitted execation of a promissory note in 
favor of the plaintiff, a woman, but pleaded that as it was for the 
purpose of future cohabitation the consideration was illegal, the 
onus of proof lay upon the defendant to prove such 4 case. 


There is no presumption that a promissory note given during cohabita- 
tion is given only in consideration of future cohabitation and is 
therefore given for immoral consideration. 


Where the judge, after hearing the defendant's evidence upon his plea, 
decides to hear also the plaintiff's evidence, he does not by the mere 
fact of hearing the plaintiff's evidence rule that the burden of proof 
is shifted to the defendant. 


Where there was no plea of absence of consideration and the defendant 

` failed to prove his case of illegal consideration, there must be a 

decree on the promissory note against him, notwithstanding that 

. the plaintiff might not have proved her case, viz., that there was 
.an adyance,of cash at the time, of the. promissory note.. 
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- Where the plea is that consideration is immoral, a plea that there 
was 2 failure of such consideration is immaterial and superfluous as 
the agreement itself will be void under S. 23, Contract Act. 


Semble :—Per Arnold. White, C. J.,& presumption that a pronote is 
given for immoral consideration may arise where the note 
is given after a breaking of immoral relations, and is the 


outcome of a renewal of such relations. 


Semble :—Per Bhashyam Aiyangar, J. A Promise made in consideration 
of past cohabitation is valid under the Indian Contract 
Act, S. 25, cl. 2. 
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Í Lakshminarayana Reddyar v. Subhadré Ammal 

| —— S. 25 :—Natural love and affection—Registered tusirument.— 
( Undertaking to discharge debt of another—Hnforceable obligation —P'aiiure 
| to discharge—-Payment by another—Right to recover from person under- 


taking. 


ae 


Where by a registered instrument a person on account of his natural 
love and affection for his brother undertook to discharge the debt 
due by his brother to a third person there is au enforceable oblig- 
ation under S. 25 of the Contract Act, 


Upon failure of the brother to discharge it, the person may pay 
the debt and recover the amount to be puid from his brother. 


Venkatasamy Naidu v. Rangasamy Naidu 
— ———$. 69 :—See Fixpu Law (4). 


4. ————— —————8&. 176 :—Limitation Act, Arts. 57 and 120— Pledge of 
moveable—Right of pledge—Maintainability of suit for sale—Linvitation— 
Personal remedy—Right of hypothecatee. 


Held (Per Sir Subramania Aiyar, J. and Benson, J.).—That a pledgee of 
moveable property may, notwithstanding he may have the right to 
sell the property under pledge under $8. 176 of the Contract Act, sue 
to recover the amount due under the pledge by sale of the pledged 


property. 


Art. 120 of the Limitation Act governs such a suit for sale, while Art. 
57 will apply to a suit to recover the money personally from the 
debtor. 


Vitla Kamti v. Kalekara, T. L. R., 11 M. 158, not followed ; Nim Chand 
-Baboo v. Jagabhundhu Ghose; I. L. B., 21 C. 21 and Madan Mohan 
Lal v. Kanhai Lal, I. L. R., 17 A. 284 followed. 


- Per Davies, J. Contra :—A suit at the instance ofa pledgee to recover 
the debt by sale of the pledged property is not maintainable. 
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A suit for sale of the pledged property will be barred if a suit for 
recovery of the debt personally from the pledge be barred under Art. 
57 as the right to sell is only accessory to the right to recover the 
debt. Vitla Kamté v. Kalekara followed. 

An hypothecatee is entitled to sue for recovery of the debt by sale of 
the hypothecated property. 


Mahalinga Nadar v. Ganapathi Subbien 


Contract referred to arbitration, when xevccable :—-Sece 
Crvit. PROCEDURE Cope (31). 


Contribution as between co-sharers of an estate : :— Bot 
MapRAS REVENUE Recovery Act (L). 
Co-owner, veftgal of, to sign patta :—See Joint OWNERS. 


Co-sharers, liability of, to contribution :—See MADRAS REVENUE 
Recovery Acr (1). 


Costs— Discretion :—See PRACTICE. 
Covenants positive and negative :—See Srxcivic Retiur Act (3). 


1. Criminal Frocedure Code, S. 17 (1) and (5):—See Civir 
PRocEDURE Copre (15). 


2. Criminal Frocedure Code, S. 195.—Magistrate granting sanction 
—Propriety or legality—Jwrisdiction of Magistrate trying complaint 
to question. 

The propriety or legality of a sanction granted under 8. 195, Cr. 
.P. C, by a competent Magistrate cannot be questioned by the 
Magistrate who tries the complaint instituted in pursuance of such 
sanction, 

Pachai Ammal, In ve—23 M. 189 


3. —————————— $. 423.—Gharges of theft, rioting, hurt, d7c.— 
Acquittal on charge of theft—Conviction on other charges—<Appeal by the 
accused—Setting aside of acquittal—-Dacoity— Commitment to Sessions. 


In the absence of dishonest intention a charge of theft cannot be 
sustained, 

It is not competent to an Appellate Tribunal (at any rate one other 
than the High Court) to set aside an acquittal under 8, 423, 
Cx. P. C. 


Where, therefore, a 2nd Class Magistrate acquitted the accused on a 
charge of theft, but convicted them on charges of unlawful assem- 
bly, rioting and hurt, and on appeal by ihe accused against such 
conviction the Deputy Magistrate found that on the facts the acoused 
must be held £o have committed the offence of dacoity (by theft) and 
committed them to the Sessions :— 


Held (1) that the Deputy Magistrate had no jurisdiction to set aside an 


acquittal in an appeal by the accused against their conviction 
upon other charges ; 
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j (2) that without reversing the acquittal on the charge of theft, a 
necessary ingredient in the offence of dacoity would be 
wanting ; and 

(3) that the order of the Deputy Magistrate iu committing the 

accused to the Sessions was wrong. 
Sami Aiya v. King Emperor—26 M. 478 "s . 203 

Custom, incidents attached by, effect 9n on peg: iras ori: :— Sec 
REGISTRATION Act (1). 

Darkhast for lease :—See REGISTRATION Act (2). 

Darkhast, grant of, Obtained by fraud upon Revenue authorities, binding 
character of—See AGRICULTURAL TENANT. 

Darkhast Rrles (Madras) :—Grant of house-site— Tahsildar's order 
granting lands for house-site— Appeal from darkhast grant to Sub-Collector— 
Sub-Collector requesting orders of Collector~-Copy of Collector's order 
transmitted to Tahsildur—No decision by | Sub-Collector— Collector's 
vevistonal powers— Matter not governed by Regulations—Medras Regula- 
tion II of 1808, S. 9. 

The grant of lands by Government for house-sites is not governed 
by any Regulation in force in 1803 or any Regulation subsequently 
enacted. 

The Collector has no revisional powers under S. 9 of Regulation II of 
1808 (Madras) over orders relating to grant of house-sites. 

The subject of graut of lands by Government for house-sites is 
governed by executive orders of Government, which direct that the 
right of appeal from a Tahsildar’s order with reference to the grant 
of a house:site shall be to the Sub-Divisional officer and not to the 
Collector, and that the order of the Sub-Divisional officer shall be 
final. 

Where the Tahsildar ordered that a grant of lands should be made 
and there was an &ppeal from this order to the Sub-Collector, and 
the latter wrote to the Collector requesting favour of orders upon 
the matter, and the Collector passed an order revoking the grant 
which was communicated by the Sub-Collector to the Tahsildar :— 


Held (1) thatthe Sub-Collector had exercised no discretion in the matter 
and made no order ou the appeal ; 

(2) that only the Sub-Collector could set aside the order of the Tahsil- 
dar in respect of the grant on an appeal preferred from the order 
of the Tahsildar ; 

(8) that the matter not being dealt with by any Regulation, the Collec- 
tor had no revisional powers, and his order could not, therefore, 
be regarded as an order made by the Collector in the legal 
exercise of his reVisional powers ; 


and (4) the order of the Tahsildar not being legally set aside there was a 
valid grant. 
Sappant Agari v. Collector of Coimbatore—26 M. 742 —.., -— we 472 


90 


Declaration, suit for, effect of :—-See LIMITATION Act (11). 


Decree against Karnavan—Binding on junior members :—See CIVIL 
PRoceDuRE Cone (7). 


Dec-ee for moveable property :—See CIVIL PROCEDURE Cong (16). 


Decree, judgment in summary suit is:—See CIVIL PROCEDURE 
Cope (1). 


Decree, order rejecting appeal out of time is:—See Civi, Pro- 
CEDURE Copp (L). 


Decree for sale, nature of :—See TRANSFER or PROPERTY Act (5). 


Dedication of highway with reservation of rights :—See PENAL 
Cope (1). 


Dedication of idol and land :—See RRLIGIOUS ENDOWMENTS (2). 


Direction by appellate Court to take accounts, how enforce- 
able :—See TRANSFER ov Property Acr (5). 


Dishones; intention :—See Puna Copx (3). 


District and other magistrates not subordinate to District 
Court :—See Civiu Procepure Cope (15). 


District Municipalities Act, $s.261 and 262 (M adras) .—Notice 
to Municipality—4Amownt of damages not specified — Municipality stating 
notice defective—Sender of notice requesting to be informed of defeci— 
Objection under S. 262 not raised in first Court—Revision—Act IX of 
1887, S. 25. 


When a notice sent to a Municipality in compliance with S. 261 of the 
District Municipalities Act did not specify the amount claimed as 
compensation or damages and upon the Municipality sta'ing to the 
sender of the notice that the same was defective the sender asked 
the Municipality to inform him of the nature of the defect, but the 
Municipality took no notice of his request, the suit should not be 
dismissed for the plaintiff not having complied with S. 261. 


Eales v. Municipal Commissioners of Madras, I. L. R., l4 M. 386, 
referred to. 


An objection by the Municipality that a suit against them is barred 
for not complying with the provisions of S, 262 of the District 
Municipalities Act, is one which cannot be raised for the first time 
in revision under 8. 25 of Act IX of 1887. 


Municipal Council, Kurnool v. Subbanna Chetty — ... 
Drawee, liability of :—See NEGOTIABLE INSTRUMENTS ACT. 
Entire estates :—See MApRAs Revenvy Recovery Act (3). 


Equity of Redemption, price of :—See SUIT BY PRIOR MORTGAGEE. 
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1. -Bstoppel:—See Manras Rent Recovery Act (4). 


2. 
Evidence Act, S. 91 :—See REGISTRATION Act (4). 


Exeeution application by revival of prior attachment :—See 
SEVERAL ATTACHMENTS, 


See LANDLORD AND TENANT (6), 


Execution sale.—Auction-purchaser—Balance of purchase-money—Oourt 
closed for vacation—Fifteen days expiring during vecess—Payment on re- 
opening day—Receipt of papers and granting of copies. 


Where the Court is closed for the vacation and provision is made 


only for the receipt of certain papers and the grant of copies of 
documents on certain days during the vacation, & purchaser at an 


‘auction-sale held prior to the vacation who has paid the 25 per 


cent. deposit will be justified in paying the balance of the purchase 
money on the first day after the vacation where the 15 days allowed 
to him expires during the recess. 


Ari Chetty, In ve... 


Ex-parte decree— Application to set aside :—See Crvir, PROCEDURE 
Copr (14). f 


Foreign bankruptcy, effect of, on foreign judgment :—See Civi, 
PROCEDURE Conk (2). 


Grant by Government, effect o£F— Estate in arrears of revenue— Claim 
for maintenance past and future—Grant in satisfaction of such claim—Right 
of resumption. 


In consequence of arrears of revenue due to Government by the 


Zemindar of Nidadavole who owed various other debts to other 
persons, and among them arrears of maintenance to a younger 
branch, an arrangement was come to by which a portion of the 
estate should be given to the Nuzvid Zemindar, who was the biggest 
creditor and the remaining. should be handed over to the Zemindar 
“in the event of his satisfying the other creditors”, the Government 
relinquishing their claim. In order to carry out such arrangement, 
the estate was purchased by the Government in revenue sale and 
a portion of estate was given tothe Nuzvid. Zemindar and an adjust- 
ment was made through the mediation of Government with the 
other creditors by which the Tangallamudi Mutta was assigned in 
satisfaction of the claims of the younger branch upon the Zemindar 
of Nidadavole for past and future maintenance. Some time after 
this adjustment, the Nuzvid Zemindar granted the estate of 
Chevendra in perpetuity to the same branch for a similar purpose, 
and & partition was effected among the different members of the 
younger branch with the privity of the Zemindars of Nuzvid and 
Nidadavole by which each of the two estates was alictted to the 
several members. 
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` Held, by P. C. (1) that the grant'of Tangallamudi was a grant by Gov- 
ernment, and . 
(2) that the said grant was uot resumable but opened on 
heritable estate in the grantees. 
Raja Rajajee Bahadur v. Raja Parthasarathi Appa Row—26 M. 202 
Guardian and Ward—Testamentary guardian—Alienation by de. facto 
guardian— Necessity— Acquiescence. 

An alienation of a minor’s estate made by the natural and ie facto 
guardian will be valid if for necessity notwithstanding that there 
was 2 testamentary guardian in existence (especially where such 
testamentary guardian had acquiesced in the alienation). 

Arunachella Reddi v. Chidambara Reddi |... 

Hereditary office—See RELIGIOUS ENDOWMENTS (1). 

Highway, use of, for religious processions :—See Penan Conr (1). 
1. Hindu Law, Adoption :—See Givi, ProcEpurr Cope (8). 
2. 








— A doption—Authority to adopt given by husband— Con- 
struction—Authoriiy not exhausted by one adoption —BSuccessive adoptions. 
When a Hindu gives permission to his wife to adopt and shows a 
general intention to be represented by an adopted son and does not 
indicate any particular person for adoption, either by -name or 
otherwise, nor places any restriction upon the wife's discretion :— 


Held that such authority is not exhausted by one adoption, but will 

l 

extend to successive adoptions to be made by the-widow when the 
necegsiby arises. 


Veeraperwmal Pillai v. Narrain Pillai, 1 Strange's N. C. 78, Lakslwnibat ` 


. V. Ragojs, I. L. R., 22 B. 996, and Ramasami v. Venkatarama, L. R. 
6 I. A. 196, referred to. 


Suryanarayana v. Venkatarama—26 M. 681 





— —— Adoption by widow—Sapinda’s pene dient) of inia: 


band, false to the knowledge of sapindd, efect of—Sapinda’s consent, effect ` 


of, some consenting —Sapinda’ s consent, some not being applied to, efect 0j— 
Consent of one of several undivided sapindas, sufficiency of. 


Where the assent of a sapinda is obtained under a representation by 
the widow that she had authority from her hugband, and such 
authority turns out to be false, then the assent of the sapinda is 
inefficacions. i 

But if the sapinda knew the authority to he false, then his assent, if 
otherwise efficacious, may be valid. l 


In an undivided family the assent of the senior and managing meraber 
(or sapinda) may be sufficient. 


In a divided family seniority has no bearing upon the validity of the 
assent. 
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The widow must apply for the assent of all the nearest sapindas and 
an adoption made with the consent of one, but without applying for 
the assent'of another of the same grade, will be invalid though it 
may be that if application had been made he would have refnsed his 


assent. 


Subrahmanyam v. Venkamma, 26 M. 627. ... T T - 


Contract Act, S. 69—Griha Pravesam and Rithusanti er- 


pen ses—Per soù interested in making payment—Gir Us mother. 








' Griha Pravesam (entering the husband's house) and Rithusanthi 
(nuptials) are essentially connected with the disposal of a Brahmin 
girl in marriage and form part of the marriage ceremonies, and a 
person who ‘takes by survivorship the share of the deceased in 
undivided property is bound to perform such ceremonies for the 
daughter of the deceased. The mother of the girl incurring such 
expenses is a person interested in making the payment and is 
entitled to recover them from the person in possession of the joint 
property under S. 69, Contract Act. 


Vaikuntam Ammangar v, Kallapiran Aiyangar, 26 M. 497 





—— Gift ov assignment by grandfather, binding. nature of, ag 
against grandsons —Grandsons claiming in their own right and not as 
heirs of the grandfather- -Suit for cancellation not necessary. 


Where an assignment of certain property by the grandfather is 
invalid as against his grandsons, the latter are entitled in their own 
right as co-parceners to recover the property and are not bound 
to sne for cancellation of the invalid assignment in the first in- 
stance. 


Kumarasami Goundan v. Nanjgappa-Goundan 
3 


6. —— ————————Joint family consisting of father, son and sows sons — Mort- 


gage by son not binding on family—Deeree obtained by mortgage—Son’s right, 
title, and interést sold in specific lands—Father making gift of moiety in 
lands sold to grandsons—Court sale—Partition—Ratification. by father's 
gift-— Right of roten ` 


Where a. person purchases the right, title and interest of a member 
ofa joint family in à specific portion of joint family property and 
. the sale does not bind the other remaining members, the latter 
may affirm the sale in respect of the share of the member whose 
right, tizle and interest is sold in the specific land and will then 
become divided in respect of such portion of the family land. The 
purchaser in such a case need not be driven to enforce his purchase 
by bringing a-suit for à general partition of the whole of the family 
property 
5 
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Chinna Sanyasi v, Suriya, I. L. R., 6 M. 196 referred to. 


Where a joint family consisted of the 2nd defendant's father, the 2nd 
defendant and the plaintiffs the 2nd defendant's sons and in 
execution of a decree obtained on a mortgage-bond executed by 
the 2nd defendant and not binding on the family, the 1st defend- 
ant became ihe purchaser of the right, title and interest of tho 
2nd defendant in a specific portion of the joint family property 
and the interest of the sons in such property also passed by the 
sale and the 2nd defendant's father thereupon made a gift of tho 
moiety of the specific property to his grandsons (the 2nd defendant's 
song) who now brought a suit to rocover such specific moieby s 


Held :—(1). that the gift by the 2nd defendant's father amounted in effect 
to a ratification of the court sale as effecting a partition of the 
property (to which the sale related) between himself and his 
800 ; 

(2). that as the gift is by a member of a joint family of property with 
respect to which he is divided the same is valid and the fact 
that ho is undivided with respect to other property does not 
affect its validity ; 

(3), that no decree for joint possession with the purchaser could be 
passed ; 

nnd (4). that if the lands sued for under the gift represented a fair half 
of the Jands to which the 1st defendant's sale related, a decree 
for recovery of the same should be given ; otherwise the Court 
should allot to the plaintiffs such portion of the lands as would 
represent their half-share. 








Kadegan v, Peria Munusami —— ... D - wes Aw e TE 
7. Joint family, relation of managers to other members :—See 
Civin PROCEDURER Copr (9). 
8. -Marriage of members— Member holding office and in posses- 








sion of family funds—Presumption of family property—Onus on member 
to shew self-acquisition—Life Inswrance Policy—Premium paid out of 


savings—Policy, character of — Asset available for division. 


The cost of the marriages of the members of a Hindu family is a 
legitimate charge on family funds. Where family jewels to the 
value of Rs. 800 have been expended on such occasions, these are 


noi assets available for partition. 


Where a member of a Hindu family is holding an office under Govern- 
ment (which fetches him a separate income) nnd is in possession of 
family funds and has been managing or helping to manage the 
family property, it lies upon him to show that what he claims to be 
his separate property has noi been acquired hy family fnuds, 
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A Life Insurance Policy held by a member is not an asset available 
for division during his lifetime and must be treated as the separate 
“property of the member whero he pays tho premium out of tho 


savings of his salary. 


Mahadeva Pandia v. Ramu Narayana Pundia 





9. ———— Maternal uncles property—Sister’s sons members of a joint 
family— Nature of estate taken by sisters sons—Rule of survimorship— 
Tenants in commnon—-Mother's stridhanam—Sons taking as tenants in 
common. 

Sons take the property of the mother as tenants in common and not 


a8 co-parceners with rights of survivorship. 


'l'he definitions of obstructed and unobstructed heritage given by the 
Mitakshara refer in terms only to the heritage of the property of a 
nale, 

ho estate of a maternal unele devolves upon his nephews who, at the 
time of the uncle's death, are members of an undivided family, not 
as joint tenants, but as tenants in common or as co-owners without 
benefit of survivorship. 

The Jugampet case, T. L. R., 25 M. 678, considered and explained. 

Iu Hindu Law “Ancestor ” does not mean ‘propositus, but a direct 
ascendant in the paternal or the maternal linc. 

‘Daughter's sons living together as coparcencrs take the estate of their , 
maternal grandfather as coparceners with rights of survivorship 
and on the property vesting in them their issue acquire a right by 
birth in such property, 


Karuppai Nachiar v. Sankaranarayanan Chetti es vi .. O08 








Oral gift by father to his daughter—Title tnvalid—Possession 


of donee adverse—Prescription Jor full estate—Right of reversioner to 


10. 


question. 
When under an oral gift made in 1884 (which wag invalid under 
the "Transfer of Property Act) by the last male ownor to his 
daughter the latter remained in possession for over 12 ycars:— 


Held :—(1) that she prescribed for a full estate ; 


(2) that the possession of the donee was adverse to the donor and 
his representatives whether the title was Valid or otherwise ; 


and 
(8) that a reversioner claiming through the donor’s son cannot 


question such possession after the expiry of 12 years. 


Venkatrayudw v. Subbammea vm zs is NE .. 902 
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, Hindu Law.— Continued, ws Page 

11. E Reversiuners’ suit —Resjwudicata -—Sce Uivin, PRocEvuRT 
Conk (4). 

12. ——--—_ —Btridhan.—BHBenures — School—Succession—Stridhan 





inherited by oœ woman—Nature of estate —Devolution-—Preference of 


duughter’s son to daughter's daughter. 


Property inherited by a woman from a male is not her absolute pyro- 
perty and passes on her death not to her Stridhan heirs but to the 
heirs of the person from whom she inherited it. 


According to the Bengal School it is well settled that properly in- 
herited by a woman from a woman does not on the death of the 


former pass as her Stridhan. 
What has once descended as Stridhan does not so descend again. 


According tothe Mayukha what has passed by inheritance from a 
woman to a woman goes on tho death of the latier to a special line 
of heirs with a preference for females, who would succeed £o it if it 
were her Stridhan proper. 


According to the Benares Law also Stridhunam property inherited 
from a woman by a- woman ceases to be Stridhanam and is not the 


absolute property of the latter. 


z The text of the Mitakshara, Ch. 11, S. 1J, pl. 2 (last portion) -not ` 


. 
1 ` .£ 


i followed. 


Where Stridhanam of a molher devolved upon her duughter the 
daughter's daughter is not entitled under the Benares Law in 
preference to the daughter’s.son upon the death of the daughter. 


Sheo Shankar Lal v. Debi Suhai 





Stridhan.—Property inherited by a woman from a 
woman—Qualified estate—Oudh Estates Act, Ss. 2, 10 and 11. 


13. 





A person who has a limited estate in property-subject to the Oudk 
Estates Act, 1869, hasznot by virtue of any provisions in the Act 
any absolute power to alienate the whole estate. 


The Legislature must have used clear language il it intended to de- 
part from the ordinary principles of law by empowering people to 
alieuate what may not belong to them.. 


Courts may go behind the Act to the extent of recognizing trusts and 
giving effect to beneficial titles distinct from the statutory title 
under the Act. 


'820 


eee 
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` Hindu Law.—0ontinued. . x eo ago. 


A daughter who has succeeded to her mother’s Stridhan does not 
possess an absolute estate and a mortgage executed by her is not 
" ^ valid beyond ‘her life-time. i ` 


A passage in the judgment of Privy Council in Jagdish Bahadur v. 
Sheo Partub Singh, L. R. 28 I. A. 100 at p. 106 explained. 


Sheo Pertab Bahadur Sing v. The Allahubad Bank, Limited. a s. 383C 


14. -—-—— Suit to set aside or establish an adoption:i—See LIMITATION 
` Act (8). 


15. —— ————————-See Civil Procevurk Cone (22). 








See PROBATE Act 
Hindu Will in town of apenas :—Nee SUCCESSION ACT. 


House ae as See Pana Cops (2). 
TE "S ET e 


Incidents attached by estou effect ot, on registration: — 
See REGISTRATION ACT (1). 


illegal agreement :— See Mavras ABKARI Acr | or 1886. 


Ilegalcohabitation —Ero-note given, during:—See Conrracr ACT 
: (1). 


Insolvency Act, 1843, S. 7.— Civil Procedure Code, S, 244—. Insolvency 
petition—Vesting order —Composition with creditors—Dismissal of petition ` 
-—Re-vesting—Attachnent—Trustee’s right to claim—Maintainability of 


awit, — Lr os 


S. 7 of the Insolvency Act, 1843, provides that if, after the making of 
any vesting order, the insolvent’s petition should be dismissed, the 
vesting order becomes null and void from and after such dismissal, 

'' provided, however, that all acts done by the Official Assignee in the 
interim will be good and valid and has the effect of revesting the 
property in the insolvent retrospectively from the date of the vest- 


ing order. 


Where a vesting order i$ made and then the insolvent enters into a 
composition with his creditors and his insolvency petition is after- 
wards dismissed, such composition-deed is valid and upon the 
dismissal of the petition the property revests in the insolvent. 


A trustee under a composition-deed executed by the judgment-dobtor 
before attachment of his property is entitled to bring a suit to set 
aside the attachment and such a suit is not barred by 8. 244, C. P. C. 


Kothandarama Routh v. Murugesa Mudali " "m .. 979 


38 
`< Injunction, temporary :—Sce Sreciric Revizy Acr (3). i ‘Pago. 
—— perpetual :—See Specivic Reiizy Act (3). 


Jaghirdar, not registered, is a landholder under Rent 
Recovery Act:—Sce Mavras RENT Recovery Act (1). 


Joint owners—Refural of some to sign pattu—Hent due by tenant irrecover- 
able—Right of others to sue for damages. 

Where in consequence of the refusal of some of the co-owners of a 
land to sign a patta for acceptance by the tenant, rent due by the 
tenant became irrecoverable, the co-owners who so refused to sign 

would be liable to the others for the loss sustained by them as re- 
gards their share of the rent. 

The fact that a remedy for partition was open to the other owners 
would not take away the right of the latter to suo for damages. 


Mathureswara Bhattar v. Kurpura: Kutii Bhattar s v .. 299 , 


Jurisdiction of British Indian Courts over foreigner defend- 
ant:—See Crvi, Procepury Cope (9). 


(Small Cause) :—Judge being invested with Small Cause 
jurisdiction subsequent-to the filing. 


-n — ——À 





Where a suit is filed on the regular side and the presiding judge is 
subsequently invested with small cause jurisdiction an order trans- 
ferring the suit from the regular to the small cause side is errone- 
ous and must be set aside. 


Sankarachariar v. Murugesa Mudaliar — ... T "S .. 488 


to set aside award :-—See Crvin, Procepurs Cop (37). 
Jus tertii plea o£— Sce Spucivic RELIEF Acr (2). 





1. Kanom, agreement to renew :— Sce SPECIFIC PERFORMANCE, 


2. — — —— Meaning of “ Avasyamai Chodilkumbole" or“ Avasyamayt Ven- 
dumbole ?—- Redemption by Jenmi within 12 years—Necessity to show ; 
special exigency. 


A suit for redeeming a kanom within 12 years from the date of the 
kanom is maintainable even where the kanom contains provisiong 
that the Jenmi should recover only “ Avasyamai Chodikumbole ” or 
' Avasyamayi Vendumbole” and the jenmi need not show auy 
special exigency before ho is allowed to redeem. 


The words “Avasyamayi Chodikumbole” or “ Avasyamayi Venduni- 
bole ? mean only “ on demand." Mahomed v. Ali Koya, 1. Li R., 14 
M.76 overruled. 


Kelu Nedungadi v. Krishnan Nair, 20 M, 727 i b 2. 874 
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Kanom.— Continued. 


3. 


——Tine-expired—Usufructuary mortgage by Kanomdar—Redemp- 
tion by Jenmi—Knowledge of risk—Mortgagee's right to claim interest or 





loss of profits. 


Where a time-expired but unredeemed kanom is usufructuarily mort- 
gaged to a person who knows ii is time-expired and there is no 
provision in this second mortgago for interest, the mortgagee of the 

kanom interest will, on redemption of the kanom and recovery by 
the jenmi of the properties demised on kanom, not he entitled to 
| claim either interest or loss of profiis. 


Moidu Haji v. Kunh Moidu m ini a "T iji 


Landlord and Tenant— Forfeiture of tenancy bu denial of landlord'à 
































title :-—See Civit PROCEDURE Cope (13). i 
P Mee — inoperative specific lease, effect of :-—See Cryin 
ProceDuRF Cove (13). 
3. ————————— —proof of tenancy by payment of rent :— See 
Civiu Procrpure Cop (13). 
4. € A — —Remission of Rent or vevenue 
— Discretion of Collector—Obli gation only moral not legal. 
An obligation to grant remission of revenue can only be moral hui not 
legal. 
A provision for remission of rent according to the discretion of the 
landlord can only be a moral obligation not enforceable in Civil 
Courts. 
Alagappa Chettiar v. Tirunagavalli 
5. --—— Right of Jaghirdar to tender patta :— 
See Mapras Rent Recovery Act (1). 
6. Tender of two pattas within the fasli— Prac- 











tice for a long time—Acquiescence—Objection when to be taken. 


A patta may be reduced to writing in two separate papers and a tender 

by the landlord of both the papers within the fasli is anobjection- 

able. 

Where it has been tho practice to tender such second patta for a long 
time and the tenant has been accepting it during that time, which- 
ever party objects must give timely notice to the other of his objec- 


` . 


tion. 


Govinda Shetti v. Sriniva Row Sahib 


Y, ———— ———— Termination of Lease :—See Mortcacr (9). 


Page. 
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Landlord and Tenant.—Continued. as Page; : 


8. —Zemindar—Lands given for private service— 
Discontinuance of service—-Resumption of some lands—Notice for the, 


remaining lands suficient, 











Where lands are given by a Zemindar to certain Nayaks as.remunera- 
tion for certain private services to be rendered to him by them, it 
is competent to the Zemindar to give notice that the services aro 


dispensed with and resume the lands. 


Where after the services were discontinued, the Zemindar took posses- 
sion of some of the lands and the Nayaks aequiesced in the same, 
it is sufficient if the Zemindar gives notice to the Nayaks of the ` 


remaining lands. 


Venkata Narasimha Appa Row v. Sobhanadri Appa Row fu. Los 2.7.2809 


Leave to sue in forma pauperis, scope of enquiry in :—See 
Civi, PRocEpvRE Cone (38). = 


Legacy to child :—See INDIAN SUCCESSION Act. - 


1. Legal Fractitioners’ Act, XVIII of 18'79,S.13.—" Other reason- 
able cause," — Departmental inguiry—Anonymous letter by pleader — 
Intention to influence mode of enquiry —Professional misconduct. 

A legal practitioner addressing an anonymous letter to a Sub-Collec- 
tor holding a departmental inquiry into a charge of bribery against 
a Revenue Inspector and intending by snch letter to influence’ the 
mind of the officer holding the enquiry in connection with the 
matter he is investigating is guilty of misconduct and may be pro- 
perly suspended “for other reasonable cause” under S. 18, cl. (f), 
Legal Practitioners’ Act. i 

In the matter of Purna Chunder Pal Mukhtear, T. L. R., 27 C. 1023 fol- 


lowed. 
Sub-Collector of North Aruot v. V. C. Seshachariar ... WT s.s. 65 


2.  ——————————— —— 8. 36 :—See Civi. Procepure Cope 


(15). 


^ 


———— ———— — —Rules.31 and. 35.—Suit-for declaration 
of title to immoveable property— Pleader's fce; i 








Rule 31 of the Rules framed under the Legal Practitioners’ Act, is nob 
confined to casesin which Court fees are payable ad valorem. 

A suit.for a declaration of right in respect of immoveable property:is 
not a suit in which “the subject-matter of the claim does not admit 
of valuation " within the meaning of Rule 35, but falls within- Rule . 
31, and the pleader's fee must be fixed with reference to the. latter 
rule. Mi E l ; 

Achutta Bhatia v.. Manjunathayya, 26 M. 054. iu de aC ED TE S ^ 


Al 


Letters Patent, S. 15 :—8See Cryin Procepure Cone (41). 














Lien :—See TRANSFER OF Property Act (3). 
of unsecured creditors of a Hindu :—See Civi. PROCEDURE 
Cope (22). 
of vendor when lost :—See TRANSFER or Property Acr (3). 
statutory and lien equitable, diffexence between :-—sce 
TRANSFER OF PROPERTY AcT (9). : 
1. Limitation :—See Mapras Revenue Recovery Act (1). 
2. ———~Computation of Time—Gazetted holiday—Dies non—Suit fi led on 
neat day. ` 
A suit filed under tlie Rent Recovery Act is not barred by the rule of 
80 days if the last day happens to be a general public holiday and 
the suit is filed on the succeeding day. 
Such a holiday should be regarded as a dies non for purposes of limi- 
tation. ] 
Ghulam Ghouse v. Venkatachalaw Pillai... sei T ID 
g. ——exoelugion of time requisite for obtaining cop-es: 
—See C1vir, Proceptre Cops (1). 
4.° ——— for suit for setting aside revenue sale = -See Mipras 
REVENUE Recovery Act (5). 
5. -—— Snuit for. wrongful levy of Karnam fees :—-See MADRAS 
REVENUE Recovery Act (4). 
6.. —— — , time for reversioner to question adverse posses. 


gion :—See Hinpu Law (10). 


1. Limitation Act, Arts. 14 and 16.—Ryotwari land—Ryots applying 
for land being classified as Poramboke— Exemption from ussessment and 
classification—Eatinguishment of title— Right of original vyots to retain 
possession— Levy of penal assessment—Surt Jor recover y-— Coercion. 

Where at the request of the ryot8 certain land occupied by them was 
exempted from assessment and classified as gramanatiam, the owner. 
ship or title of the ryots-is extinguished and it is not open to them 
notwithstanding such classification to retain the land. 


Where land is classified: as poramboke naitam and is annexed tu the 
village site, the land is at the disposal of Government, and tlic latter 
may grant it to bona fide applicants for house-sites. 


"Where penal assessment was levied by the Government against persons 
in occupation of village pordmboke, without the consent of Govern- 
l ment, a suit for the recovery of the sums so paid will be barred 
after one year from the.date when the assessment is levied cither 
under Art. 14 or Art. 16 of the’ Limitation Aot. 
Such payments in order that they may be legally recoverable by suit 
must have been made under coercion. 
Mahammad Meera Mahideen ve T'he Secretary of State for Indsa 


Y t 
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Limitation Act—Continued. ` Page. 


2. See E E S. 20, Arts. 61, 99, 120 and 182 :—Sce 
Mapras RevENpE Recoyery Acr (1). l , 

















3. -—--- ~ S. 28 :—See Rericious ENpowments (1). 

4. ———— ——— —— Arts. 57 and 120 :—See Contract Act (4). 

5. — ——— — Arts. 110 and 116 :—See Mapras Renr Rucovery Act (5). 

6. —— -— —--110 and 120:—3e Mapras Revenue RECOVERY 
Act (2). 

7. ——-— —118—Deaning of “ becomes known to Plaintiff " ;— 


See Civit. PuocxpunE Cone (4). 
8. ———————.—-——Arts.118, 119 and 141.—Specijic Relief Act, 


8. 42—Hindu Law—Suit to set aside or establish an adoption-—Swit for bare 





. deciaration—Sutt for recovery of possession. 

Held, by the Full Bench (Bhashyam Aiyangar, J. dissenting) that 
where a plaintiff cannot obtain a decree without gotting a decision 
that an adoption is invalid or never in fact took place, or that an 
adoption is valid his claim will be governed by Articlos 118 and 119, 
Sch. IL, of Act XV of 77 though he may also seck for the recovery 
of possession of immoveable property. 

Art. 141 of the same Act does not apply to a case where the plaintiff 
cannob succeed without inpugning or establishing au adoption, 

Per Bhashyam Aiyangar, J.:—Articles 118 and 119 apply only to 
declaratory suits sanctioned by S. 42 of the Specific Relief Act. 

Ratramasari v. Akilandammal, 26 M. 291 ne i fuac dd 

r - 
Arts. 119 and 142 —Gijt by adop- 
tive mother—Invalid ugainst adopted son—Possession taken by donee under | 
gift— Ievference of adopted, sows rights—Suit for possession more than 6 


years after— Limitation. 





A deed of gift by the.adoptive mother in favour of her daughter, iu 
pursuance of an alleged testamentary direction by the donor's hus- 

‘ band is in the absence of such direction invalid as against the 
udopted son and possession taken by the daughter under such gift 
is a direct interference with the rights of the adopted son. +` 


A suit brought by the adopted son more than 6 years after such 
possession by the daughter will be barred under Art. 119, Sch. LI, 
Limitation Act, 1877, and is not governed by Art. 142. 

Ponnammal v. Ratnam Asari Wh isi ie is |o.  d44 

——— —————— — Arb. 119-—Interference of adopted 


sows vights—JInterference with regard to other properties—Starting point for 


\ 


10. 








limitation. , . 
The interfeyence by the defendant which is the starting point for 
limitation under Art..119 need not-relate directly to property sought 


to be recovered in the suit. 5 
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Limitation Act.—Continued. 
Where therefore the defendant interfered with plaintitf’s right as 


adopted son with respect to certain property and more than six 
years after such interference the plaintiff songht to recover by 
virtue of his adoption certain property from the defendant :— 
Held, that the suit was barred by Art. 119, 
Akilandammal v. Ratnam Asari ... i b has : 
.— — A. rts. 120 and 131. — Right to receive Tasdi—Deelara a~ 
tion, suit for—Limitation—Adjudication, effect of. 


11. 





A guit for a declaration that the plaintiff as Dharmakarta of a certain 
religious institution is entitled to receive direct from Government a 
certain Tasdik amount payable annually is governed by Art. 120 
and not by Art. 131. 

Where the right to sue for such declaration accrued to the plaintiff 
more than six years before suit, he will be only entitled to a decla- 
ratory decree for that portion of the amount which appertains to 
the six years prior to suit, 

The adjudication of plaintiff's right will, however, be sufficient for the 
Gavernmené to act upon even in regard to the other years, 








Srinivasa Ramanujachariar v, Subbachari iar v "T 
| 12. —— ——— Arts. 124, 127 ane 14.2 :—8ec EAN ENDOW: 
MENTS e. 
13. -Art. 166 :—Sce Crvm Procepure Cope (28). 
14. ——————— Arts. 178 and 179, Test of applicability of Article :— 


Mortgage-decree— Application for execution — Limitation—Oivil Proce- 
dure Code, S. 248-—Stay of execution—Swit disposed of —Apmplication after 
such disposal of— Application for order absolute—Aqpplication to keep 
decree alive, 

Whether Art. 179 or Art, 178 will apply to a particular application 
will depend upon the nature and portion of the decree songht to be 
executed and upon the fact of the application in question being 
the first or a subsequent application, 

The true criterion in determining whether Art. 179 or 178, applies 
to a particular application is to ascertain whether any one of the 
six points of time specified in Col. 3 of Art. 179 is applicable to it 
and if none of them applies it is only then that Art. 178 will apply. 

Under the present Law (See para. 4 of Art. 179) an application can- 
not be made merely for the purpose of signifying the decree- 
holder’s intention to keep the decree in force as it would be 
possible under the old Law (See para, 4 of Art, 167 of Act IX of 
1871). 

An order staying execution under S. 243, C. P. C., merely possesses 
execution but does not vary the decree. 


An order varying the decree can only be ‘made either on review 
under S. 623, O. P. C., or an amendment under S. 206, C. P, C, 


or under S, 210, C, P. C, 


: Page. 
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Limitation Act. —Continued. t 2o 5r 


15. 


— — —Axt. 179, CI. (3) —See CivıL Procepunh Cone (24). 


An order staying execution may be assed either by the Court which 
passed the decree or by the Court executing the decree as a pro- 
ceeding in execution under S. 244, C. P. C. 

Where an order is passed under S. 242, C. P. C., staying execution of 
a decree pending the disposal of a/guit, no day is fixed for payment 

of the amount dne under the decree within the méáning of para. 6, 
Art. 179 (8rd Col.). . 


_ Page. ` 


A. decree which directs a sale of the mortgaged property in default of l 


payment of the mortgage money within a'time fixed by the decrece 
is not a decree directing the payment of the amount to be made at 
a ‘certain date within the meaning of para. 6, Col. 3 of Art. 172, 
Schedule II of the Limitation Aet (XV of 1877). 

Where no prior application for execution of such decree or to take 

^ some step in aid of execution is'made and an order is obtained 
under S. 243, C. P. C., staying execution of such decree pending the 
disposal of another suit than an application for execution made 


aftar the disposal of such suit is governed by Art. 178 of ScHedule . 


II of the Limitation Act although 3 years may have elapsed from 
..the date of the decree or'the date mentioned in the decree for 
- payment provided the application is within 3 years from the dis- 

posal of the suit when the right £o apply for execution accrues and 

provided 3 years from the date mentioned in the decree for pay- 

ment have not elapsed at the date of the order staying execution. . 
A first application for execution of a decree directing the sale of mort- 

gaged property made on default of payment by the mortgagor 

within the time fixed is governed by Art. 178 and not Art. 179. 
Where there is a personal decree against the mortgagof? and the appli- 
. gation is to execute the decree as such, limitation will run from the 


date of the decree under para. 1, if payment js enforceable under 


the decree from the date thereof orfrom a future date if payment 
oan be enforced under the decree only on or after such future date 
fixed in the decrec. 

An application for an order absolute tok sale under S. 89 of the Trans- 
fer of Property Act is only an application to enforce the decree. 

Tn construing the Articles of Schedule I of the Limitation Act 
stress must not be laid exclusively upon the entry in the first 
column ignoring the entries in the 3rd column. 

T f the various starting points fixed in the 3rd column of any article from 


which the period, of limitation is to be reckoned do not cover all 


cases falling within-the class of suits or applications described, then 
the arcicle in question is not exhaustive of the class. If the article 

is inapplicable to cer tain cases comprised in the class those cases 
"will be governed, in the case of suits by the residuary Article No. 
120 and in the case of Applications by the residuary Article No. 178. 
IncagtahGoundan 3° Co. V. Nanjappa Row, '26 M. 780 ui ae 
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Madras Abkari Act I of 1886, Ss. 22 and 24, Cl. (c).—License to” Page. 


sell arrack—Subletting by license-holder—Duty of license-holder and 
sub- lesnee to obtain Collector" 8 permission —No sanction —lIllegal agreement. 

Where there is a duty both on the part of an holder of a license to sell 
arrack (cl. 21 of the license issued under S. 24, cl (e) of Madras 
Act I. of 1886) and on the part of his assignee or sub-lessee (S. 22, 

"Madras Act I of 1886) to obtain the Collector's permission to the 
sub-letting, an agreement by the license-holder that his sub-lessee 
should sell arrack and pay profits to the license-holder without tho 
Collector’s sanction is illegal and cannot be enforced. 

Pakuru Dasu v. Bheemudu, 26 M. 480 "n 

1. Madras Rent Recovery Act (YIII of 1865), s. F, eL (1) T 
(2) and Ss. 9 and 80—Madras Regulation XXVI of 1802— Holder of a 
Jaghiv not registered—Tender of patta—Meaning of "Land-holder" and 
“Jaghirdar”—Proceedings construction, Jc. 

The holder of a Jaghir is entitled to tender a patta under Madras Act 
VIII of 1865, or to proceed under the said Act for the recovery of 
rent before he is registered as a Jaghirdar under Madras Regulation 
XXVI of 1802. 

The term * landbolder " appearing in cl. (1) of the Rent Recovery 
Act not confined to registered landholders. 

The words “and all other registered holders of land in proprietary 

right" in cl. (2) cannot be taken to ae the class of persons 
enumerated in clause (1). 

Quore :—Whether those words have the effect of qualifying the pre- 
ceding words in cl. (2). 

The term “ Jaghirdars ” in Ss. 1 and 3 of the Act are not confined’ to 
registered Jaghirdars. 

The word “ Proceedings" in 8. 80 of Madras Act VIII of 1865 docs 
not include tender of patta is limited to sammayy proceedings for 
arrears of rent taken after tender of patta. 

The Darmakarta of Baktavatsala v. Luchimi Dass, 26 M. 589 

la. meaning- of rent -Sce'Mapras Revenve Recovery Act (2). 
2. ——— — —- Es. 8 and 7 :—See JOINT OWNERS. 








oS S. 4 :—See PROVINCIAL SMALL CAUSE Courts Act (8). 





4. —— Ss. 4, 8, 9 and. 82 -—Patta accepted for a long series of 
^ years—Estoppel—Altenation—Provision to pay-tirva jasti if tenant. 
should cultivate wet crops on dry land—Fees payable to village servants 
—Immemorial wsage— Power, of landlord. to recover by summary process 
—-Interest—Provision that tenant should remove produce after paying 
yent— Propriety of patta—Uncertainty of. terms in patta—Contract not 
opposed to law-—Test of uncertainty. 

Where a patta, containing certain terms which are now objected to by 
the tenant for the first time, has been tendered ky the landlord 
and accepted by the tenant for a series of years without objection, 
the tenant i8 estopped from subsequently, disputing the propriety ` of 
the patta in a suit for rent although he may not have, accepted it 
for the year in question. | 
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Madras Rent Recovery Act.—Continued. | Page. 


The conduct of the tenant in accepting patta in the previous years 
amounts to an implied representationthat the patta so tendered 
and accepted is proper. 

Such representation is not as to a matter of belief or opinion. 

The estoppel continues against the tenant until the latter withdraws 
his representation by communicating to the landlord, that he 
objects to the terms in question in timeto permit the latter to 
tender a proper patta or to sue to settle the terms thereof under 
S. 9 of the Rent Recovery Act. ; 

A. provision in the patta that if the tenant raise nunjah crop on 
punjah land with -sircar water he should pay rent payable on 
neighbouring nunjah land is not indefinite and is, therefore, not 
bad for uncertainty. 

It is proper to define in a patta the terms of the tenancy with refer- 
ence to a possible contingency which may arise in the courso of the 
fasli for which the patta is tendered. 

There is material distinction between the power of a court in dealing 
with questions raised in a suit under 8.8 or $8.9 ofthe Rent Re- 
covery Act not settled by contract nor specifically provided for by - 
law and its power in dealing with a litigation arising out of a 
contract constituted by an accepted patta. 


In the former the court has to decide with referenco to its view of’ 
what is fair and proper under all the circumstances while in the 
latter the court has only to decide whether the terms are 
obnoxious. | l 

The test in determining whether the terms in a patta are certain isto 
see not whether the terms are in themselves certain, but whether 
they are capable of being made certain. i 

The maxim of the law to be applied in such cases is Id certum est quod 
redd certum potest. l . 

According to the immemorial custom of the country, the fees due to 
the village servant and other public servants of the village are 
payable out of the produce of the land and in a majority of cases 
it is the landlord that has to collect and pay them over to the 
servants concerned. 


A provision in the patta therefore that the payment of the customary 
fees or merais payable by the tenant along with rent in connection 
with the services of the’ village accountant will also be 
enforced by proceedings under the Act and is not improper and a 
stipulation that interest will be charged on arrears on such fees is 
also enforceable, : 

Although such fees may not be rent in the sense in which the land- 
lord can appropriate them for himself, still so far as their recovery 
is concerned, they must be treated as part of rent under S. 4 of the 


Rent Recovery Act, 


£US 
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A provision in the patta that the tenant should remove the produce 
after paying the rent is not an illegal one and is binding upon the 
tenant if he contracts to that effect though it willnot be upheld 
in a suit under S. 9. 

The provision in S. 92 of the Rent Recovery Act empowering the Col- 

lector to take security from the tenant for the rent shows that a 
contract of such a nature is not opposed to law. 

Per Boddam, J. :—The facts alleged are not incapable of supporting a 
case of estoppel by conduct, but estoppel cannot arise unless it is 
proved that the landlord's position has been altered in conse- 
quence of such conduct. 

Sankarachariar v. Varada Pillar ; Mer EA 
5. — ——— — Ss. 7 and 9:--Limitation Act, Arts. 110 and 11G— 
Adjudication by Civil Court that. permanent patla should be tendered and 
muchilika ezecuted—Res judicata—Tender of permanent patta—Refusal 
by tenant—Suit for rent maintainable—No necessity of tender for each 
Jusli—Linitaticn. j 

Under 3.9 ofthe Rent Recovery Acta landlord can moiniain a 

~ suit for the recovery of rent though there has been no exchange of 
patta and muchilika provided he has tendered such a patta as the 
tenant is bound to accept. i 

Where there is an adjudication in a Civil Court that the landlord 
should tender a permanent patta and the tenant should execute a 
corresponding muchilika after such tender it is res-judicata as 
between the parties thereto. 

Where thereis a tender of such a permanent patta by the landlord, no 
fresh tender of patta by the landlord is necessary for each fasli, and 
the landlord can maintain a suit for rent against the tenant npon 
the strength of such tender. 

A tender of a patta not accepted by the tenant is not a contract bet- 
ween the parties though a suit for rent is maintainable under S. 7 
of the Rent Recovery Act. 

A. suit for rent brought by the landlord after tender of a registered 
patta but refused by the tenant is not governed by the 6 years’ rulo 

_ of limitation provided by Art. 116 of the Limitation Act but by the 
rule of 3 years under Art. 110. : 

Ramakrishna Chettiar v. Appa Row T se s " 

Ss. 7, 9, 10 and 72:—Landlord und 
Tenant—Suit for enforcement of patta— Judgment modifying patta—Neces- 
sity of fresh tender —Swit for rent —Maintainability. 

Where the pattah originally tendered was such as the tenant was 
bound to accept and judgment was passed in the Summary Court 
directing the execution of à muchilika a suit for rent would be 
maintainable without the necessity of a fresh tender after the judg- 














ment. 
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Where the pattah is amended by the judgment in the summary guit, 
the landlord muy maintain a suit for rent if before the expiry of 
the fasli to which the pattah relates the landlord has tendered a 
pattah as amended. 

Where no such tender is made or uo such tender can be made by 
reason of ihe expiry of the fasli before the judgment amending the 
pattah is passed a suit for rent is only maintainable either when 
the tenant has executed a muchilika in accordance with the judg- 
ment modifying the pattah in the summary suit or if the tenant 
has refused to execute such a muchilika when a certified copy of 
the judgment is declared by S. 72 of the Rent Recovery Act to 
have the same force and effect as a muchilika executed by the ten- 
ant himself. i 

There is no refusal to execute a muchilika by-the tenant within the 
meaning of.S. 72 of the Rent Recovery Act unless before the suit 
for rent is brought by the landlord the latter makes a requisition 
or demand on the tenant calling upon him to execute a müchilika 
in accordance with the judgment then in force. i 

Court of Wards v. Dharmalinga, T. L. R., 8 M. 2, overruled. 

Shunmuga Mudaly v. Palnati Kuppu Chetty, I. L. R., 25 M.613, followed. 
Bashyakarlu Naidu v. Subbanna 3 

,;Ss. 36 and 40 :-—Civil Pr ocedur'e Code, 5, 28 

—AMisjoinder— Landlord taking special procedure under Act Jor realization 





of rent—Onus on landlord to show requirements of, Act have been complied 


with—Arrears of rent—Attachment. by. landlord of. defaulter’s , interest, in: 


land—Sale, notice of—Interval of time between date of issue of notice and 
sale—LIrregularity—sale vitiated—Sale after 7 days from date of public 
notice immaterial— Parties in a sutt to set aside sale. l l 
It is for the landlord who seeks to avail himself of the special proce- 
dure by way of distress provided for, by the Act to show that the 
requirements of the Act have been complied with. , 


469 


Maharajah of Burdwan v. Tarasundari Debi, I. L.'R., 9 C. 609.; Nathu ' 


Achalaiayyangar v. Parthasarathi Pillai, I. L. R., 9 M. 114, Mahomed 
Zamir v. Abdul Hakim, I. L. R., 12 C. 67 and Hurro Doyal Roy Chow- 
dhwy v. Mahomed Gazi Chowdhry, I. L. R., 19 C..699, followed. 

Ss. 36 and 40 of the Rent Recovery Act should not be read together 
so as to import into 8. 40 the effect of S. 36 as regards sales of 
zaoveable property. Pr "ue 


Prima facie, a non-compliance with the requirements ‘of the Act will 
vitiate asale. An exception is introduced to this general rule by 
S. 36 whichis expressly limited to the case of moveable property. 


The reason for the exception 1 is that damage sustained by irregularity 


in the sale of moveable, proper by can in all cases be, met by. pecuniar y 


compensation. 
(C 
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An irregularity in the sale under S. 40 of the defaulter's interest in 
the land will vitiate the sale, Nathu Achalaiayyangar v. Parthasa- 
radhi Pillai, I. L. R., 9 M. 114, followed. 


S. 18 does not require that notice should be published 7 days before 
date of sale, but that in fixing the date of sale not less than 7 days 
must be allowed from the time of public notico. 


Where a sale is notified to take place for a number of days, the first 
day is none the less “a day fixed for sale" within the meaning of 
S. 18, although as events may turn out no sale may in fact take 
place on that day. 


Though a sale of overy item of the property sold is a separate sale 
and different persons may have purchased at such sales ‘a suit by 
the tenant to set asido the sales against the different purchasers is 
a suit in respect of the “ same matter” and is not bad for misjoinder 

‘where the ground of relief is the alleged wrongful sale of the ten- 
ant’s lands in respect of the same arrears and the proceeding in 
respect of which the various items are sold is one. 


Ina suit under S. 288, C. P. C., the cause of action is not the order 
under 8. 283 bni the alleged wrongful attachment is the cause of 
action and the different purchasers of the attached property may 
be properly joined as defendants in. the samo suit. 

Dorasamy Pillai v. Muthusamy Moopan 





8. —— S. 69 :—Sce Crvit Procepurr Cone (2). 

1. Madras Revenue Recovery Act (II of 1864), Ss. 2 and 42. 
Transfer of Property Act, Ss. 82 and 100—Civil Procedure Code, S. 48— 
Limitation Act, 8. 20, Arts. 61, 99, 120 and 182- —Co-sharers of an estate 
— Decree against one for partition and mesne prafits— Alienation. by judg- 
ment-debtor co-sharer—Revenüe in arrear subsequent to sale—Attachment 
by Collector of vendors share—Realization of vevenue— Purchaser's claim 
for contribution against other sharers—Charge against estate of other 


Sharers—Suit to enforce charge—Period. of mitation—Suit to enforce per- 
sonal liability—Limitation. 


" Where subsequent to a decree for partition of an estate in the posses- 

sion of the managing member who was accountable to the other 

` members for mesne profits the managing member sold his interest to 

a third person and the revenue due upon the whole estate not being 

paid the Collector attached the managing member's share and 
realized the arrears due upon the whole estate from such share. 


Held by the Full Bench that the purchaser had a charge upon the estate 
of each of the other co-sharers for their share of ihe revenue. 


Seshagiri v. Pichu, I. L. R., 1l M. 462 followed ; Kinuram Doss Y 
Mosafar Hussain, I. L. R., 140.309; Seth Chithor Mal v. Shib Lai, 
1. L. R., 14. A 273; and Shicarao 5. Pandlik, I. L. R., 26 B. 437, 
dissented from. 
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Per Subramaniam Aiyar, J.— 

* Justice, equity and good conscionce"' ought to be resorted toand 
are universally accepted as words compendiously denoting those 
ultimate principles of what is right and proper, fair and reasonable 
and good and expedient which principles nre resorted to Ly Judges 
in dealing with difficult questions not directly governed by existing 
precedents which often arise in the course of the administration of 
justice. 

Per Benson, J.— 


1 


The words “ charge created by operation of law” are more extensive 
than “charge created by law” «und includes a charge created 
directly by the provisions of an Act as wellas o charge created 
indirectly as 3 legal consequence of certain conditions. 

The charge to the purchaser was directly created by Sections 2 and 
42 of Act II of 1864 and was a charge by operation of law within 
the meaning of S. 100, Transfer of Property Act. 

Per Bhashyam Atyangar and Moore, JJ. 

The purchasers claim is not barred by S. 43, C. P. C., by reason of his 
omission to join the present defendant as a party in n former suit 
brought by him against other co-sharers. | 

Gangi v. Ramasami, 12 M.-L. J. R., 103, approved. 

The purchaser’s right to claim contribution arises notwithstanding he 
may not have paid any money in discharge of the revenue and 
the Collector may have realized the same out of the share belonging 
to the puxchaser. 

Tho right to claim- contribution exists whether the party seeking con- 
tribution makes the payment voluntarily or involuntarily, i, e., 
whether he makes the payment and thus averts ‘coercive process 
against his property or without making such payment suffers his 
property to be seized under process òf law for the purpose of the 
amount being realised from its income or by its sale. 

Rodgers v. Haw, 15 M. & W. 444, approved. 

“Money paid" in Article 61 or 99 of Act XV of 1877 includes 
“ money voluntarily or involuntarily paid ". 

The receipt by mortgage of the produce of land mortgaged to him is 
a payment within the meaning of S. 20 of Act XV of 1877. 

Article 120 does not apply to a suit for contribution in a case where 
the amount was realized by sequestration or sale of the property of 
person seeking contribution. 

Where moneys have been received in excess of plaintiff’s share of 
revenue from time to time under Art. 99, a suit for contribution will 
be barred as regards such portion of the excess as have been recovered 
more than 3 years before suit. 

Art. 99 applies to cases of suits brought for contribution by a co-sharor 
of an estate registered in the joint names of several. If the estate 
is registered in the name of one and the others are interested, art, 
Gl will apply. 


ol 
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| Per Bhashyum Aiyangar, J. 

A co-sharer's claim for contribution where he pays oris forced to pay 
arrears of revenue due upon the entire estate is t, charge upon the 
estate of the other eo-sharers. — 

Whether a person paying reng due upon a laud which is not a charge 


upon such land and which he is liable to pay along with others is 


entitled to a similar charge—Quwre, 


Whether a subsequent mortgage paying off arrears of revenuc acquires 
a first charge for such payment in preference to the prior mortgages 


—Quere. 


ho right of contribution secured by 8, 82. of the Transfer of Property 
Act is a ‘ real right’ und not simply a claim in personam.” 

Baldeo v. Baij Nath, 1. L. R., 13 A. 371, referred to. 

(Dubitante); The words “ several properties of several owners" mean 
not only separate plots respectively owned by separate owners but 
also distinct shares severally owned by two or moro owners as co- 


tenants in common with unity of possession. 


The lien or chargo in favor of the person claiming contribution 1n res- 
o I e 
pect of payment of revenue does not depend upon the doctrine of 


PS subrogation. 


'l'he lien under S. 2 of the Rev. Recovery Act is a lien by operation of 
law in favour of the crown only. 

When revenue is assigned to a subject, it ceases to be public revenue 
and js converted into rent or private property. 

A suit for the enforcement of a charge is governed by the 12 years’ 
period provided by Art. 182 of the Limitation Act. 

Per Moore, J. ME 

The claim for contribution by the purchaser is not à charge upon the 
shares of thc other co-sharers. 

Seshagiri v. Pichu, I.L. R., 11 M. 452, dissonted from. 


` Justice, equity and good conscience are captivating terms and ought 
not to be resorted to unless consistent with sound general princi- 
ples and the intention of the legislature. 
Maharaja of Vizianagaram v. Somasekhararas, 26 M. 686  .. ue 88 


2. Madras Revenue Recovery Act (iI of 1864), Ss. 2 and 
4.2.—Government paying Mohini to trustees—Direction by Government 
to ryot to pay first crop assessment—No assignment of public revenwe— Title 
to sue in the name of trustees—Personal claim—No veni— Limitation Act, 
Arts. 110 and $20—Rent Recovery Act. í 

An arrangement by which the Government directs its ryot to pay 
to certain trustees of a mutt first orop assessment on the land instead 
of itself paying cash to the said trustees is not an assignment by 
Government of the public revenue to the trustces, 


Krishrasamt v. Venkatarama, I. L. R., 13 -M. 319, referred to. 


02 
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The trustees ou default by the ryot in paying the assessment should 
bring the matter to the notice of the revenue authorities, and it 
would be competent to the latter to realize the arrear under Act 1I 
of 1864 (Madras) and pay it over £o the trustees, but the latter will 
nob be entitled to sue in their own nume for the amount. 


58. 2 und 42 of the Revenue Recovery Act are applicable only to public 
revenue and not to realization of sums due to un institution like the 
plaintiff’s mutt. 


f 

lf the trustees are entitled under the arrangement to sue, in their 
own names their claim is only a personal one against the holders of 
the land for, the time being. 


Where the trustees are not constituted Inamdars but are entitled 
under tle arrangement to sue in their own names for the first crop 
assessment, their claim is not one for rent within tlio meaning of the 
Rent Recovery Art or Art. 110 of the Limitation Act. Such a Claim 
falls under Art. 120 of the Limitation Act. 


Where the trustees obtained a decree personally for their claim against 
the representatives of the original ryot, who agreed with Govern- 
ment to pay over first crop assessment to the trustees, the latter are 
not entitled also to a decree per sonally: against the tr ansferces who 
were possessed of the land. 


Kasturi v. Anantharam Thivari, 26 M. 730 si 














S. 5.—Madras, Regulation XXV of 1802, 
B. 8—'T'wo pattas—Arrear due in respect of revenue of one—other palta 
land sold— Property of defaulter—Liubility and. rights of purchaser with 
respect to land purchased—No transfer of registry, effect of — Entire 


estate", 


Per Moore, J.:—Where a sale is made of certain ryotwari lands in a 
Government village by the owner and then registered holder, or 
there is n sale of the latter's interest and tho purchaser does not 
apply for transfer of registry, the lands comprised in the patta are 
still liable for Government revenue due by the original defaulter 
with respect to that land. 


Mangamma v. Timmapaiya, 8 M. H. C. R., 184 (136) followed. 


The provision in 8. 5 of Madras Act 1I of 1864 that all the moveablo 


aud immoveable property of the defaulter is liable for revenue duo 
upon any land of the defaulter does not enable the Government to 
proceed against property originally belonging to defaulter, but 
afterwards (and prior to sale by Government for arrears of revenue) 
sold to a third person in whose name the patta has not been. chang- 
ed when there is no arrear of revenue due in respecb of the land 
sold, such property not being the asset of the defaulter. 


248 
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Per Davies, J. :—The land which is liable to be sold for arrears of 
revenue must cither be the land on which the revenueis due or the 
land which is the property of the defaulter. 

Where there is no arrear of revenue due upon a land and the land is 
sold prior to the sale by Government, such land ceases to be the 
property of the defaulter. 

The words “entire estates" in 8. 3, Regulation XXVI of 1802, do not 
mean all the estates of a single individual, but the several estates 
of different persons, A patta represents & Whole or entire estate 
possessed by an individual. Land held under another patta is a 


separate estate. 


Narayana Raja v. Ramachandra Raja, 26 M. 621 ... T" .. 139 


4. 





S.59 —Karnem fees—Suit for wrongful levy of such 


fees—Limitution. 


A suit against the Government for the recovery of money alleged to 
have been wrongtully or illegally levied under Madras Act II of 

: 1864 from the plaintiff by the Government for fees suid to be duo 
toa Village Karnam must be brought within six months of the date 
when the cause of action arose under S. 59, Madras Act II of 1864. 


Suryaprakasá Row v. The Secretary of State for India zu .. 3880 


——. S. B9— Revenue sale— not confirmed Owner 











when aggr ieved.—Suit for setting aside sale—Limitation. 


The title of a purehaser in a revenue sale becomes complete only on 

confirmation by the Collector and the purchaser becomos entitled to 
possession and to have the loiids registered in his name only after 
such confirmation. The owner whose property is sold for arrears of 
revenue cannot be said to be a person "aggrieved" within the 
meaning of S. 59 of Act II of 1864 until such confirmation by tho 
Collector and may therefore bring & Suit for setting aside the sale 
within six months from such date. Decision in Venkata v. Ohengodu, 
I. L. R., 12 M. 168 is no longer applicable. 


Sabapathy Chetti v. Rangappa Naicken, 26 M. 495... nf ,. 225 
1. Madras Regulation Il of 1803: —See Danxnasv RULES. 


—— —————— ——— X of 1831 :—-See Tous ER OF PROPERTY Acrt (4). 


———— XXV of 1802, S. 3 :—See MADRAS REVENUE RE- 
COVERY Act (8). 





2. M ———— — Kee Mankas RENT Recovery Acr (1). 


Malabar Law.—Karnavan, decree against, binding on junior 
members :—See Crvit Procepurg Cone (7). 


94. 


Maliciotts prosecution, action for :—Prosecution-for offence—Applica-- .- Page. 
tiun Jor security for good behaviour. 
To sustain an action for malicious prosecution there must have been a 


prosecution by the defendants of the plaintiff for an offence. 


Where an application is made by the defendants to a Magistrate that 
security should be taken from the defendants under Ss. 107 and . 
110 of the Criminal Procedure Code, there isno prosecution of the 
plainviff by the defendants for au offence, and no action for malicious 


prosecution will lie. 


Kandasami Asari v. Subramania Pillai ems is z a. 940 


Management by turns, of hereditary office :—See Ruticious EN- 
DOWMENTS (1). 

‘1. Mesne profits, suit for:—See PROVINGAL MALL Causx COURT 
Acr (1). 

Misconduct of arbitrator :—See Civi, Procypure Copx (37). 

Misjoinder of parties :—See Mapras Runt Recovery Avr (7). 

Mohini allowance, nature of :—-See Mapras Revenun Recovery ACT. 
(2). 

1. Mortgage.—OCorenant to pay in instalments—Provision that mortgagee is 

entitled 1o possession if after the last instalment falls due anything remains 
due under the mortgage—Mortgagee entitled to bring a suit for sale on the 


personal covenant. 


Where under a mortgage document the amount is payable in certain 
instalments and the mortgagor personally covenants to pay as each 
instalment falls due, the mortgagee is clearly entitled to sue for 
cach instalment and recover the same by sale of the mortgaged 
property and personally from the mortgagor, and this right is not 
curtailed by the fact that there is a further provision in the mort- 
gage-deed that the mortgage is entitled to take possession of the 
mortgaged property if at the end of the date fixed for the last 
instalment the debt remained wholly unsatisfied. 

Ramayya v. Venkatarama Gwurragw T s i su 2 

2. -————— Mortgagor and mortgagee—Sub-mortgage by morigagee—Sutt for 

sale by mortgagee—Sub-mortgagee no party—Sale proceeds realized—-Right 
of sub-mortgagee to a lien over proceeds—Tvransfer of Property Act, 8. 198. 
Where a mortgagee brings a suit for sale and money is realised and 
brought into court, a sub-mortgagee has no lien over the fund in 


Court. 


Where certain money decree-holders of the mortgagee attach tho. 
money in Court and draw the same, a sub-mortgagee cannot compel 
them to refund any portion of the said money. 


8. 138 of the Transfor of Property Act refers only to the transfer of a 
debt and has no application to a sub-mortgage by the mortgagec. 


Singaravelu Udayan v. Ramdiyer a ose bo ae 306 


Mlortgage.—Continued. Page. 


3. — ——-—-.— Property subject to mortgages—Assignment by mortgagor — 
Undertaking by assignee to redeem prior mortgages—Part failure of consi- 
deration— Assignee entitled to sue for redemption. 


Where the.consideration for .an assignment by a mortgagor of property 
which is the subject of certain prior incumbrances is partly the undertaking 
by the assignee to redeem the prior mortgages and partly the payment of 
cash, the assignment is good and the assignee is entitled to sue for redemp- 
tion of the prior mortgages notwithstanding that there may be a failure of 
consideration as to the cash payment. 

Mangab Thuppan v. Kadir Kutt: 


4. 





— Prior and Puisne mortgagees.— Suit by prior mortgagee—Pursne 

morigagee no party—Purchasee wnder prior mortgage-decree—Swit by 
puisne mortgagee to redeem prior mortgagee—Right of equity of redemption 
to redeem. - 


A puisne mortgagee is not bound by a decree obtained by a prior mort- 


gagee in a suit to which the puisne mortgagee was no party. 


A sale held in pursuance of such decree will pass to the purchaser only 
the equity of redemption. Where a puisne mortgagee obtains a 
decree on-his mortgage without joining the prior mortgagee and tho 
purchase in the execution of the prior mortgage decree and pur- 
.chases the property he does.not acquire any rights on the footing of 
the purchase. He is however entitled to bring a suit for redemption 
of the prior mortgage. 


Such redemption, however, will-not affect the right of the purchaser 
at the sale in execution of the prior mortgage decrec or his assignee 
-from redeeming in his turn as owner of the equity of redemption 
such puisne mortgagee on payment of the amount due to hin under 
the-mortgage. 


Where the puisne mortgagee held two mortgages, one of which 
covered the plaint property subject to the prior mortgage, hut the 


other comprised besides this property some othér items not the 
subject-matter of the suit :— 


Held, that the question of the right.of the assignee of the equity of re- 
demption to redeem the puisne mortgagee could not be gone into in 
the suit brought by the latter for yedemptiom of the prior mort- 


gage. 


Sivaraman Chetty v. Kuppumuthu ek es EM a he 





—— Purchase of plantain plantation—Lease of land to purchaser by 
vendor —Mortgage of plantation by purchaser—Termination of lease— 
Rights of mortgagee to plantain trees. 


Where a person absolutely purchased a plantain plantation and got a 
lease of the land on which the plantation was standing, a mortgage 


36 
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l 
of the plantation from such purchaser would be entitled to the se- 
curity of the plantain trees notwithstanding that the lease of land 
to his mortgagor might have been determined, 





Rangasami Konan v. Sellapperumal Padayachi isi ks 
6. documents, proof of :—See Transrer or Propurty Acr (0), 
7. —— ——- keeping alive a prior charge :—See CIVIL PROCEDURE 
Cope (23). 
8. ———— redemption by one of several uralans :—See Trans- 


FER OF PROPERTY Act (8). 

9. ———— redemption of :—8ee Kanom (2). 

10. — —— sait, without impleading, pxisne mortgage, effect 
of :—Sce Suit ny PRIOR MORTGAGE. 

1. Moxrtgagee’s right to claim interest or lose of' profits against his 
mortgagee whose Kanom is time expired ;—See Kano (3). 


2. ———— with power of sale, effect of power upon return of title deeds to 
mortgagee :—-See Civi, PRocEDURE Copx (27). 


Non-joinder of co-uralans as plaintiffs :—See TRANSFER or Pro- 
PERTY Act (8). 


Notice of dishonor:—See NEGOTIABLE INSTRUMENTS ACT. 

to quit in a month to an- agricultural tenant, sufficiency of : M 
AGRICULTURAL TENANT. 

Negotiable Instruments Act, S. 94.—Debi—Creditor accepting bill or 
note—Conditional or absolute payment—Presumption—Discount in addition 





to interest for trouble in realization—Negotiation— Additional security— 
Notice of dishonor—Drawee primarily liable—Lapese of a reasonable time— 
Notice not necessary— Pleading—Necessity of averment—Discharge. 

Whether there is a debt and the debtor gives a note, bill, or hundi 
for the debt, it is a question of fact in each case whether the parties 
intend the same as absolute or conditional of payment. The prima 
facie presumption as to the effect of giving and taking a note or 
bill is that the debt is conditionally paid and not satisfied. 

Where the creditor is allowed a discount of 2) per cent. on the 
amount of the hundis in addition to interest wbich is more than a 
reasonable compensation for the trouble to be taken by the credi- 
tor in realizing the hundies, payment is absolute and not conditional. 

The mere negotiation of the note or bill and the taking of an addi- 
tional security are consistent with either case. 

Where the bills were given as an absolute payment, the creditor can- 
not sue on the original debt or cause of action, 

Notice of dishonor must be given even to a drawer though he may 
be primarily liable where the drawee does not accept. 

S. 94 of the Negotiable Instruments Act recognises that the person to 
whom notice of dishonor is given should be informed not only 
that the instrument was dishonored and in what way, but also “ that 
he will be held liable thereon." 


lage, 
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Notice of dishonor must be given within a reasongble. time after 
dishonor. i a 

A person who says that notice of dishonor is not necessary is averr ing 

..an exception to the general rule, and must, if he wants to rely upon 

the same, allege the special circumstances . which constitute the 
exception in the pleadings. ; 

Where cither due notice of dishonor is not given or is given after the 
lapse of a reasonable time, the person liable in case of dishonor 
will be discharged. 

Jambu Chetty v. Palanitappa Chettiar, 20 M. 526 `... a ie 252 


“On emergency,’ meaning of :—See Kano (2). 
Onts of proof :—See Conrract Act (1). 


—— ~ of proving self acquisition -—See Hixnu Law (8). 





——— 


rights of permanent occ ipanoy :—See ZrMin- 
DAR AND Ryor. l : : 

Order in execition of decree unde: S. 9 of Act I of 1877 
not appealable :—See Sprciric Renmer Act (1). 

——-—— setting aside exparte decree :—See Civin Procrpure Cope 
(14). 

Oudh Estates Act, £s. 2. 10 and 11:—See Hixou Law (13). 

1. Fatta, fresh tender, necessity of :—See Mapras Rexr Recovery 
Act (G). . s . 

2. —— illegal and indefinite stipulations in:—See MADRAS 
Rent Recovery Acr (4). 

Fattas, tender of, within the fasll:—See LANDLORD AND TENANT 





(6). 
Fatper application, scope of inquiry :— See Civin. PROCEDURE 
Copr (32). ~ Ss 


Payment absolute oz conditional:—See NEGOTIABLE INSTRUMENTS 
ACT. | , 

Payment by a benamidar of mortgage :—See BENAMIDAR. 

—of purchase money on re-opening day valid::—Sce Exr- 
CUTION SALE. : 

1. Penal Code, Ss. 43, 153 and 296—Highway—Religious proces- 
eion—User—l adagalais and Tengalais—Vadagalais forming separate 


goshti—Recital of prabasulhams—Illegality—Lawful awvorship—Distur- 





bance, 

Where under a decree of the High Court the Tengalais were held en- 
titled as against the Vadagalais to the exclusive right to the Adhya- 
pakam Miras (suchas reciting Tamil prabandhams) in the temple 
of Deepaprakasaswami at Velakadi Koil and in the shrines, attached 
thereto, and the Vadagalais were, restrained, from: interfering with 
the Tengalais in the recital of the mantram and prabandham other- 
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wise than as ordinary worshippers and while the idol was going in 
a procession along a highway and the Tengalai goshti was reciting 
the prabandhams in front of the God, the Vadagalais on the sugges- 
tion of the District Magistrate, formed themselves into a separate 
goshti behind the idol and recited prabandhams separately and 
never desisted from doing so when the T'engalais being informed of 
this by persons whom they kept to watch the Vadngalois asked 
them to desist :— ; 

Held by the Full Bench (overruling the Chief Justice and following 
Bhashyam Atyangar, J.) 

(1) that the act of the Vadagalais was not in contravention of 
the decree, which reserves to the Vadagalais the exer- 

cise of their rights as ordinary worshippers ; 

(2) that the said act was not "illegal" within the meaning of 
Ss. 153 and 48 of the Indian Penal Code; 

(3) that the Vadagalais in forming goshti andl reciting praban- 
dhams separately could not be said to be acting ‘wan- 
tonly' or ‘malignantly’ within S. 153 as they were 
induced so to act by the action of the District Magis- 
trate ; 


(4) that as the two goshtis were a considerable way apart and 
the Tengalais could hear little or nothing of what was 
going on in the rear (i. &., of what was being recited by 
the Vadagalais), there was no “ disturbance” of the 
worship of the Tengalais within the meaning of S. 296, 
Indian Penal Code, by the mere fact tliat the Vadagalais 
recited prabandham (in Tamil) separately without recit- 
ing Vedam in Sanskrit. 


Per Subrahmania Atyar and Bhashyam Aiyangar, JJ. .— 

(1) The Tengalais cannot be said to have been ‘engaged in 
“lawful worship" within the meaning of S. 296 when 
they were going in a procession in a highway and re- 
citing prabandhams ; 

(2) Using the highway as.» place of worship or carrying on 
procession in a highway is not a legitimate user of it as 
a highway. 

Per Arnold White, C. J., and Benson, J. :— 
It cannot be said that the Tengalais were not lawfully engaged 
in religious worship within the meaning of S.996 by the mere 
fact that they were engaged in it in a highway. 
Per Benson J. :— 
(1) Using highways for religions procession is a lawful ser, 
(2) Even a dedication of the highway with the reservation of 


rights of persons to go in religious procession may be’ 


presumed jn India, 
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Per Bhashyam Aigangar, J. 
Such a reservation cannot be presumed but must be proved. 
Vijieraghavachariar v. The Queen, 26 M. 554 ii nis .. 171 


2. —— — -S8. 104 and 442 Suspected person— Police constable—Right 
to enter house—House-trespass—Pushing police out of house—Right of self 
defence. 


A police officer is not justified by the mere fact that a person is of a 
suspicious character to enter his house at midnight and see whe- 
ther he is in the house. ‘The act of the police officer in so entering 
the house is a house-trespass for which the police officer will be 
responsible under S. 442 of the Penal Code as the act is calculated 
to annoy the members of the family of the suspected person and 
also to insult the latter person. 

The suspected person will be justified under S. 104 in inflicting slight 
harm upon the police-officer, viz., in pushing the police constable 
out from the house. ' 

Doraswami Pillai v. The King Emperor 


to 
Co 
cr 


9. ———Ss. 374 and 442 :—Zemindar and ryot—Zemindar entitled 
to share i» crops— Removal by ryot without payment to Zemindar—Dishonest 
intention —Property before delivery. 

A ryot in a zemindary holding on a varam tenure in taking away the 

l crops reaped by him without paying the Zemindar’s share is not 
guilty of theft under 8. 374, C. P. C., as he does not take away 
anything out of the possession of the Zemindar. 

But if the ryot remove the crops dishonestly or fraudulently, 4. e., 
with a view to defeat the Zemindar’s right to be paid a share in 
the crops, the ryot is guilty of an offence under S. 424, Penal Code. 

Whether a Zemindar acquires property in the share due to him before 
delivery :—Quere. s 


Subudhi Rantho v. Balaram Padhi, 26 M. 481 wi — .. 128 


Penalty :—See Conrracr. 

Ferson interested in making payment.—Sce Hinpu Law (4). 
Plantain plantation—Purehase of.—See MonrGaax (5). 
Fleader's fee :—See LEGAL PRACTITIONERS Acr. 


Pleadings :—See NEGOTIABLE INSTRUMENTS Acr (2). 


Pledgee of moveables, right of :—Sce Contract Act (4). 
Police Constable’s right to enter house :—See Pena Cone (2). 
Possessory title, effect of—See Srrcivic REnr Act (2): 

1. Practice.—Costs—Discretion—Interference by Appellate Court. 


Per Subramania Aiyar, J—The discretion of the Courts below in the 
matter of awarding costs cannot be interfered with by the High 
Court on second appeal. 
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Per Davies, J.;—' Ihe uniform practice of courts in this Presidency is 
to award costs only on the amount decreed to plaintiff. Felu Pillai 
v. Ghose Mahomed, 1. L. R., 17 M. 293 referred to. Where the award 
of costs by the courts below was against this practice it may be set 
aside. 
Periakaruppan v. Pulantapyet, .. ios ch en ar. ID 


D, —————-Cosgsts :—See TrustE: AND CusTUI QUE TRUST. 
Frayer for injunction amotnts to one for possessian :—See Civiu 
PROCEDURE Cops (18). 


Presumption as regards giving of a negotiable instrüi:ent:— 
See NEGOTIABLE INSTRUMENTS ACT. 





of vevocation of will—Will—Not fowid at the time of 
tesintor’s death—Ne presumption of revocation in India. 





Where a willis shown to have been in the possession of the testator 
at some time before his death bui is nob found at the time of his 
death, there is no presumption that the will has been revoked by 
the testator. 

Chidambara Pillai v. Swamtnathan m 25 as we 185 


Privy Council practice.— Special leave io appeal. 


Special leave io appeal may be granted where the pointis a new or 
moot one and is important and arguable. 

Where the Govornorin-Council of Bombay to whom an appeal lay 
from the Court of the Political Agent at Kathiawar has dismissed 
an appeal overruling the contentions which ure procisol y similar to 
those raised by a petitioncr, the latter is entitled to ask for special 
leave without previously appealing to the Governor-in-Council of 
Bombay. 

Kathiawar Agency Cuse T xs eds SC löt 


Erobate Act V of 1881, S. 2:~—Indian Succession Act, 381— S4. a 
Hindu—Jains and Sikhs governed by Hindv Law-—Lapse Jrom orthoox 
practice—Hindw becoming a Brahmo. 

Juins are govorned by the Hindu Law in the absence of custom varying 
that law. 

Sikhs are governed by tho Hindu Law, and Courts applied such 
law to them because they were included under the term “ Hindu” 
within the meaning of the Regulatious which secured to the people 
of India the maintenance of their ancient laws, nob because of the 


alternative rule of justice, equity and good conscience. ` 


The term “Hindu” in 8. 831 of the Indian Succession Act x of 1865 
inejudes a person who is a Sikh. 

The Probate Act, V of 1881, is Procedure Act and “ Sikh” is; Hindu 
within the meaning of the said Act, S. 2. ' 

A Sikh or a Hindu by becoming a Brahmo does not necessarily cease 
to belong to the community in which he is born. 


f 


Frob ate AcCt— Continued. 


A lapse from the standard orthodox practice binding upon a Sikh or 
Hindu in matters of diet and ceremonial observance cannot have 
the effect of excluding from the category of Hindu in Act V of 
1881 one who was born within it and who never became otherwise 
separated from tho religious communion in whieh he was born. 
~ Rani Bhugwum Kuar v. Bose $ 
1. Provincial Small ause Courts ot ‘Ix ot ` 1887. ud P 
mesue profits—Not cognizable by Court of Small Causes. 
A suit for the recovery. of mesne profits is not a suit cognizable by a 
Court of Small Causes. 
Savarimuthu v. Aithirusu Rowther, I. L. R., 26 M., 103 followed. 
Innasi Muthu and Thomasu v. Savuthia Pilas saa nd 
Arts. 11 and 38.— Junior 


member of a turwad—Claim against Karnavan lo enforce rights iv 











respect of tarwad property—Swit cognizable by Small Cause Cowrt. 

A claim by the junior members of a tarwad against the karnavan 
to enforce their rights to participate in the joint enjoyment of the 
tarwad property according to a family karar is not “a guit relating 
to maintenance" within the meaning of Art. 38, Schedule II of Act 
IX of 1887, but is “a suit for the enforcement of aright to or 
interest in immoveable property” of the tarw ad and is not cogniz- 
able by a Court of -Small Causes under Art. 11, Schedule IY of Act 
IX of 1887. 

Achutan Nair v. Kunjunnt Nair... is bs a z 
dy ce — —— Ech. iI, Art. 13-—Swit jor cess 
—Small Cause nature—Second Appeal—Rent Recovery Act. 8. 4. 











A suit for recovery of land-cess is not governed by Art. 13 of Act IX 
of 1887, and is therefore a suit of a small cause nature and no 
second appeal will lie from a decree passed therein if the value is 
less than Rs. 500. Land-eess can be included as rent undor $. 4 of 
the Rent Recovery Act. 

Zemindar of Tarla v. Latchiah — ... (vs 


4. 








Act (IX of 1887), Schedule II, Art. 18—LEditor of newspaper —Appointment 
under trust-deed by author of trust—Suit for salary provided in trust-deed 
—Swit not cognizable by Court of Small Causes. 

A suit for salary due under a trust-deed by tho editor of a newspaper 
appointed as such under the same trust-deed is a suit io entorce the 
performance of the trust and is, therefore, not cognizable by a 
Court of Small Causes. 

Subramania Iyer v. Dovasawmy Tevar, 26 M. 368 ~. ‘ 
Eurchaser of share ofa joint family member when entitled 
to bring a stit for partial partition :—See Hixpu Law (6). 

Redemption decree, extension of time.—Discretion. 

Plaintiffs who have not applied for redemption in the proper time on 

the view now held tobe erroneous in the Full Bench case of 


Art. 18.—Pr — Small aes ne: is: 
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Vedapuratti v. Vallabha Valia Raja that a second suit for redemp- 
tion was maintainable, may apply for an extension of time, and it 
will be in the proper exercise of the Court’s discretion to grant 
such extension. 

Sabapathy Patter Vi Mwrukhan ` € " m veo 


— 





right of puisne mortgagee after decree on prior mortgage.—sSee 
SUIT BY PRIOR MORTGAGEE, 





— Suit.—8See Civir, Procepury Cope (11). 
Registered instrument, non-production .of.—See RELIGIOUS 
ENDOWMENT (2). 


1. Registration Act, Ss.3 and 1'7 :—Sce Srkciric PERFORMANCE. 
2. — (III of 1877), S. 1'7 :—Darkhast for lease— Endorsement 


granting application—-Leuse not exceeding five years mor reserving veni 





ewceeding Rs. 50—Compülsory registration-—Incidents attached. by custom, 
effect of, on registration. 

Tho criterion for the necessity of registration of a document is 
what is expressed on the face of document and nob what incidents 
attach by custom £o a transaction of the kind mentioned in the 
document. 

Whereupon a darkhast application for the grant by lease of certain 
lands the manager of the temple to which the lands belonged made 
au endorsement granting the application and the endorsement was 
communicated to the applicant. 

Held—(1) that such endorsement was an agreement to lease and 
was subject to the provisions of the Registration Act as if 
ib were a lease; 

(2) that such agreement in terms not purporting to be fora 
period exceeding 5 years and not reserving a rent ex- 
ceeding Rs. 50 per annum, did not require registration 
under the Regisiration Act ; 


(3) thatthe fact that by custom, if any, a lease of this kind 
would entitle the grantee to hold permanently did not 
render registration necessary. . 
Ramasamy diyar v. Thirupathi Naick — ... aie ree 








3. - —— S. 17, el. (0).— Agreement amongst partners giving one 

of themselves sole right to redeem mortgaged partnership premises—Docu- 

ment creating right in immoveable property—Regratration, necessity of — 
Evidence, admissibility in—Necessity of further assurance af registered. 

Where a partnership agreement contained a clause that one of the 

partners should be solely entitled to redeem the mortgaged immove- 

able property belonging to the partnership, such document should be 

compulsorily registered under S. 17, cl. (b) as the right created by 

the clause is a right in immoveable property. If not registered, it 

is inadmissible in evidence. Where it is registered, a declaration 


of the right by the Court after contest is sufficient, and it is not 
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Registration Act—Continued.., Page. 
nécessary to make an order directing the execution of any further 
instrument. 

Maung Po Hti v. Mahomed Cassim, TT wi 829 








4. —- Ss. 17 and 49.—Awuthority io adopi—Writing—No 
will—Direction that adopted som should wake possession—Registration— 
Oral evidence—Evidence Act, S. 91. 

A will is a testamentary disposition of property. 

A documentcontaining an authority to adopt is not a will, and the 
mere fact that there is a direction in the document that the adopted 
son should be put in possession of the property does not constitute 
such direction a devise of property, 

An authority to adopt which is in writing and not contained in a will 
must be compulsorily registered under Ss. 17 and 49 of the Registra- 
tion Act. 

Quore :—Whether oral evidence is admissible when an authority to 
adopt compulsorily registrable is not registered. 

Somasundra Mudali v. Durasami Mudaliar js 283 


tes one Ll 


5. ————- 


— S. 21.—Power of aitorney—Document being of taco 

descriptions —QGift and appointment of guardian — Document operative as to 
the appointment of guardian—Death of executant before registration—Gift 
inoperative—Registration of docwment so far as regards appointment of 
guardians—Description of property to be managed. 

A document which is in part an appointment of the gnardian of ihe 
person and property of certain minors is not a document relating to 
immoveable property within the meaning of S. 21 of the Registra- 
tion Act any more than a power of attorney authorizing an agent io 
collect rents of immoveable property is. 

Such a document can be compulsorily registered although it con- 
tained no description of the properties referred to in it. 

Where a person execntes a deed of gift but dies before it is registered 
the gift is incomplete and the legal representatives of the donor 
cannot be compelled to complete such incomplete gift. 

Where a document isin part operative but is inoperative ns to the 
rest, the document may be registered as to the part that is operative, 
but the registrar must add a declaration that ibis only as regards 
the part that is operative'that registration will take effect. 


Amirtham v. Muthukwmara Cheity iss ves d .. 303 


l. Religious Endowments.—Hereditary office—Trustee of a public religi- 
ous instetution—Office of trustee vested in several persons—Senior and 
junior branch—Management by turns—Transfer by junior branch in writ- 
ing registered—Absence of instrument of transfer—Secondary evidence— 
Junior branch eacluded for over 12 years—Acquisition by prescription— 
Holding of members of sentor branch—Adverse enjoyment—Scheme proper 
to be framed—Civil Procedure Code, S. 589—Management by turns of office 
of trustee of public institution—Praper scheme. 
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Where by a document in writing four members of a junior branch 
transfer their right of management of a public temple to a member of 
the senior brauch, and such document is admittedly unstamped and 
unregistered, in the absence of such instrument of transfer, other 


evidence in proof of such transfer is inadmissible, 


Quiere ;— Whether a member can rely upon such transfer as the basis 
of his title. 
Raja Vurma v. Ravi Vurma, I. L. R., 1 M. 235; Kuppa v. Dorasami, I. 
L. R., 6 M. 76; Narayana v. Runga, I. L. R., 18 M. 183; Alagappa v. 
Sivorama Sundara, I. L. R., 19 M. 211; and Amnasami v. Ramakri- 

shna, I. L. R., 24, M. at p. 200 referred to. ' 


Where there were two branches consisting of four members each of a 
branch being entitled to management in rotation or by turns of a 
public temple or religions institution, and the four members of tho 
junior branch transferred their right to a turn of management to a 
member of the senior branch, and such member enjoyed the turns 
of the transferors for a period of nineteen years, he acquires a right 
by prescription and the right of the junior members to a turn of 
management is barred either under Art. 124 or 127 or 142, 

Possession of office by one trustee during his turn is neither exclusive 
nor adverse to the other trustees. 

The acting or executive irustce fora year or period holds the office 
and discharges the duties thereof on behalf of all the co-trustees 
and not on behalf of himself alone. Attorney-General v. Holland, 
47 R. R., 476 referred to. 


But where the members of the junior branch are excluded and their 
turns are exclusively taken by a member of the senior branch, the 
enjoyment by the other members of the senior branch with know- 
ledge that the junior branchis excladed is not for the benefit of 
such junior branch and each member of the senior branch holds the 
office during his turn on behalf of himself and the other mem- 
bers of the senior branch and to the exclusion of the junior branch. 

^ Where under such circumstances the office of trustee and the pro- 
perties of the temple have been, for more than 12 years, held and 
possessed by the members of the senior branch asa whole body, 
such possession is adverse to the members of the junior branch as a 
body and the rights of the latter will be, by the operation of 5. 28, 
extinguished. 

Where several trustees enjoy the office by turns fora long time, a 
right to manage by turns is nob acquired by thom merely by the 
operation of limitation. : 

Venayak v. Gopal, I. L. R., 27 B. 357 referred to. 

It is competent .for co-trustees of a public religious institntion to 
settle by arrangement among themselves ascheme of management by 
each of the co-trustees in rotation whether emoluments are attached 
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ed to the office or not. : Such a scheme ought to be upheld as being 
an equitable and proper arrangement by a court acting under S. 539, 
C. P. C. | 
But such a scheme is only subsidiary to the interests of,the institution, 
and the arrangement for such a scheme may be set aside when it is 
injurious to the interests of the trust or institution. | 
Ramanathan Chetti v. Murugappa Chetti... M m 
Dedication of idol and land—Public religious puwrpose— Foun- 
der of idol constituting himself dharmakarta—Gift—Transfer of Property 
Act, 122—Meaning of ‘ donee'— Declaration of trust—Trust Act IT of 1882, 
Ss. 1 «nd 5—Denial of exccution—Registration, effect of. 
A dedication of an idol and Jand for the building of a temple for the 
same is not a gift within S. 122 of the Transfer of Property Act. 
The word * donee” in that section refers to an ascertained or nscer- 








bo 


tainnble person or persons by whom or on whose behalf the gift 
can be acceptod or refused and has no application to an unascer- 
inined number of persons such as the public. 


A declaration of trust in relation to immoveable property for a 
public religious purpose is not governed by the Indian Trusts Act 
which by S. 1 is declared inapplicable to a religious endowment. 

Whore the plaintiff found an idol in his land and executed a document 
in favour of the idol to the effect that a piece of land belonging to 
him was given by him to the idol for a temple being built on it, 
that he had no objection toa permanent temple being built on it 
and that he bound himself to be the Dharmakarta of the idol, but 
did not register it and upon its being presented for registration 
denied execution and the document was compulsorily registered. 

Held—(1) That there was a dedication of the land to the public 


(i. e., as a publie religious institution). 

(2) That it did not require registration under S. 122, T. P. Act. 

(8) That there was no transfer of property, the plaintiff only 
constitnting himself a Dharmakarta. 

(4) That it was å- declaration of trust in relation to immove- 
able property. i 

(5) That such declaration of trust was for a public religions 

purpose. 
(6) That, therefore, the Indian Trusts Act II of 1882, S. 5, 


had no application, 


(7) That the transaction not being a gift within the meaning. 


of S. 122, Transfer of Property Act, nor à trust within 
the meaning of the Indian Trusts Act, the refusal to 
register the document and denial of execution before the 
Registrar did not take away the effeet of dedication 
“and the registration under the Registration Act. 


Pallayya v. Ramavadhanulw — ... px M T TT 
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Remand, power of District Judge in appeal from judgment in suit, under - Page. 


1 
2 
3. 
4 


oO dm 


. Rent Recovery Act :—8ee CIVIL PROCEDURE Copg, (2). 4 


Res Judicata :—See Civit Procepure Copp (8). 

— : See CIVIL Procyupure Cone (4). 

— : See Civiu Procepure Cope (6). 
——— Decision as to legality of resumption—Judgment in second 

appeal—Subsequent suit belwween same parties, 

‘A. decision in a suit as to the legality of a resumption which has 
become final by judgment passed in second appeal is^ res judicata 
in a suit subsequently heard between the same parties and involv- 


ing the same question. 
Venkata Narasimha appa Row v. Sobhanadri Appa Row T .. 134 





——not affected by non-prodzetion of documents .— 
See C1vir, PROCEDURE Cone (1). | 





— in execution proceedings :—see DECREE EXECUTION. 
———— — inreversioner's suit :—See Civil Procepurt Conk (4). 


— not affected by mistake of law :—See Civil Proce- 
DURE CODE (7). 





Revenue purchase by mortgagee, effect of :—See TRANSFER or Pno- 


PERTY ACT (4). 


— — ——paurehase by mortgagor, effect of :—See TRANSFER oF Pro- 


PERTY Act (4). 


—sale of patia land for arrears due on defaulter’s lands effect of ;-*- 
See MADRAS REVENUE Recovery Act (3). 


Revisioner's right to question adverse possession :—See Hinpv 


Law (10). 


Revision :—See District MuNICIPALITINS ACT, 


—under S. 622 :—See Civi, Procepurn Copz (32). 


Right of self-defence, prshing Police out of house :—Sec PENAL Å 


Copr (2). 


———-— touse highway for religiors processions :--See PENAT 


Copr (1). 


Resumption of grant :—See GRANT BY GOVERNMENT, EFFECT OF. 


Eyotwari land, extinguishment of title in:—See LIMITATION Act (1). 


Sale for astm of money and sale for a Covenant to pay, diffe 


T- 
ence between :—Sce TRANSFER or PROPERTY ACT (3). 


Security for costsin Letters Patent Appeals -— Civ Procy- 


DURE Copr (39). 
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Several attachments--Sale in pursuance of one-—Sule set aside wnder Page. 
S. 310- A— Revival of other attuchments— Waiver. 

Where a sale held in execution of a decree is set aside under S. 310-A. 
by payment to the decree-holder who brought the property to sale, 
the attachment made at the instance of other decree-holders is not 
thereby cancelled. 

Where, by way of caution, a decree holder who has previously 
attached the property of his judgment-debtor asks for re-attach- 
ment, he docs not thereby abandon or waive the original attach- 

. ment especially when he refers to the prior attachment as subsist- 
ing and asks for re-attachment only ifthe court should deem it 


neccessary. 
Mahomed Sha Khan Sahib v. Srinivasulu 221 
Sikh a Hindu :—See Pnosarx Acr V or 1881. 
Small cavse nature :—See Suir or A SMALL Cause NATURE. 
pecial leave to appeal :—See Privy COUNCIL PRACTICE. 
Specific perrormancee-— Agreement to renew. Kanom—Subsequent purchaser 
with notice—Rights of purchaser to eject—Specific performance. 

- Where there is only an agreement to renew a kanom (or mortgage) 
for 12 years and the owner sells the property to a third person who 
purchases with notice of the prior agreement, such third person 
can sue to oject the person who is in possession and who is entitled 
to got the kanom renewed under the agreement notwithstanding 
the fact that the person in possession would be in time at the 
institution of the snit for suing for specific performance of the 
prior agreement. , GNE 

Ramasami Pattar v. Chinnan Asari, L. L. R., 24^M. 462; and Maddison 
v. Alderson, 8 A. C. 474, followed. 

Quiere :—Whether an agreement to renew a kanom is not an agreement 
to lease, and if'so a lease within 8. 3of the Registration Act 
requires to be registered under S. 17. - 

Achutan Nambudri v. Koman Nair MT "T v .. 2 


1. Specific Relief ot, $.9—Civil Procedure Code, S. 647—Decree 
for possession—Order in Execution—Appeal—Applications for enecution— 
Proceeding in suit —Standing crops—Purchaser from trespasser—Right 
to stay delivery. 
An order passed in execution of a decree passed under S. 9 of the 
Specific Relief ‘Act is not appealable. 
Applications for execution of decrees are proceedings in suits. Thakur 
Pershad v. Sheikh Fakir Ullah, L. R., 22 1. A., 46 (50) and S. 647, 
C. P. C., referred to. 
A. deeree-holder entitled to possessiou of land is entitled: to the 
. land and the standing crops thereon, and a purchaser of the crops 
" from a trespasser is not entitled iu law or equity to an order 
deferring the handing over of the land to the decree-holder until 
the growing crops have been gathered. 


Thomas Souza v. Gulam Moidin Beari, 26 M. 488 .. Ar .. 214 
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Specific Relief Act—Continued. BR 4g 
20 — —__—_ — §. 9.—HPeossessury title—-Prior possession—Dis- 
possession— No authority of true owner-—Plea of Jus iertii— Suit for 
possession after sia months. 
Possession is a good title against all but the true owner. 
Asher v. Whitlock (1805), L. R. I Q. B. D. 1; Sundar v. Parvati, L L. R., 
12 A. 51 ; Ismail Arif v. Mahamed Ghous (1890), 1. L. R., 20 C. 884; 
and the dietum of Subramania Aüyar, J., in Mustapha Sahib v. Santha 
Pillai, I. L. R., 28 M. 167 followed. i 
Prior possession for any time short of the statutory period will entitle 
the holder to a decree for recovery of possession in a suit brought 
more than six months after dispossession, provided the defendant 


Paye. 


is a trespasser and cannot establish any title to the disputed land. 


A trespasser or & wrongdoer cannot plead jus tertii unless he can 


show that the act complained of was done by the authority of the 


true owner. The effect of S. 9 of the Specific Relief Act is only that 
if a summary suit be brought within the time prescribed by that 
scction the plaintiff therein who has been dispussessed otherwise 
than in due course of law will be entitled to be reinstated even if 
the defendant who thus dispossessed him, be the true owner or a 
person authorized or claiming under him but a decree in such a 
suit will not have the force of res judieata on the question of title. 

Nisa Chand Gaita v. Kanchiram Bagari, I. L, R., 26 C. 572 dissented 
from. 


Nerayanw Row v. Darmechar, 26 M. 514 .. 


Ss. 21 & 57.—Civil Procedure Code, S. 493— 
Positive covenant not capable of specific performunce— Negative 
covenant—Perpetual injuction—Principles applying to grant uf tem- 
porary injgunction—Judicial discretion—Offer by defendants’ counsel.— 
Absence of suggestion that offer will not be carried out— Defendants’ 
jinancial position. 








A perpetual injunction may issue in a case where there has been a 
breach of a negative covenant, although a positive covenant (from 


146 


which the negative covenant may be inferred) may be incapable of * 


specific performance. 


S. 57, Specific Relief Act, is general and is not confined to case, of 
contracts which are specified in S. 21, cl. b. 

Under S. 57 the plaintiff will be entitled to an injunction only 
when he has not failed to perform his part of the contract. But when 
the failure of the plaintiff is due to the defendants’ default in not 
performing the contract, it does not lie in the mouth of the defend- 
ant to gay that the plaintiff is not entitled to an injunction by reason 
of the latter’s default or failure. 

: A temporary injunction is regulated by the provisions of S. 493, C. P. 
C., and under that section the granting of an ad inierim injunction 
is à matter of discretion—though judicial. 
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. Specifie Relief Act—Continued. f j Pago. 


Quiere :—Whether the granting of a temporary injunction is (0 be re- 
gulated by the principles applicable to the granting of a perpetual 
injunction under the Specific Relief Act. 


Nusserwanji Merwanji Panday v. Gordon, I L. R. 6 B. 205 referred to. 


An injunction may be rightly refused on account of the plaintiff'8 con- 
duct in refusing an offer made by the defendants at the bar unless 
having regard to the financial position of the defendant there is 
reasonable apprehension that the offer will not be carried out. 





Subba Naidu v. Badsha Sahib, 26 M. 168 ea M - 13 
4. -———— ——— §. 42 :—Sce Civi Procenure Cons (3). 
‘5. , S. 42 :—See LIMITATION Act (8). 











Sub-mortgagee's rights to proceeds of sale :—See Moxteacy (2). 
1. Succession Act, £s. 96 and 128.—Hindw will in town of Madras— 
Legacy to child—Child appointed as executor—Death of child before 


testator leaving lineal descendant—Claim of child’s lineal descendant 
to legacy. 


S. 6 of the Indian Succession Act which is made applicable to Hindu 

wills in the own of Madras, applies to a case where the legateo 

 predeceases the testator whether such legatee is named as executor 
'or not. : 


S. 128 can only apply when the executor survives the testator. 


So when a bequest is made to a child of the testator and the latter 
appoints such child as one of his executors and the child prede- 
ceases the testator leaving a lineal descendant, such lineal descen- 
dant of the child will be entitled under S. 96 to claim the legacy 
notwithstanding that his executor is not able to prove the will or 
otherwise act as an executor by reason of his death and 8. 128 has 
no application. 


Ramasamt Iyah v. Kuppusams Iyah T as es .. sol 














2. , S. 331:--See PROBATE Acr. 
Suit against certified purchaser :—See Civit PRocepury Copr (80). 


—— by prior mortgagee without puisne mortgagee party, effect 
of.—Prior and puisne mortgagees—Suit by prior mortgagee—Puisne mort- 
gagee no party— Purchase by prior mortgagee in execution of decree upon 
his mortgage—Rights of prior and puisne mortgagees—Prior mortgagee’s 
right to recover possession. — Puisne mortgagee's right to redeem—Redemp- 
tion amount—Price of equity of redemption. 2 


Where a prior mortgagee brings a suit upon his mortgage without 
making the puisne mortgagee a party and in execution of the decree 
obtained in such suit purchases the mortgaged property he is not 
entitled to recover possession without redeeming the puisne mort- 
.gagee in possession. 
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Suit by prior mortgagee.—Continued. 
Venkata Somuyajulu v. Kannum Dhora, 1. L. R., 5 M. 184 followed. 

The second puisne mortgagee is also entitled to redeem the prior 
mortgagee whether the latter’s omission to implead the former in 
his suit is wilful or in ignorance of the existence of the second mort- 
gage. ‘The amount which tho puisne mortgagee is to pay for redemp- 
Lions is not the price paid by tho prior mortgagee for his pur- 
chase of the equity of redemption but only the amount which he 
may have.had to pay if made a party to the suit by the prior mort- 
gagee. 


Rangasamy Nacken v. Jellibodi Naicken, 26 M. 484 


Suit by vendee for damages—F'utile prayex for possession :— 
See Suit oy SMALL CAUSE NATURE (2). i 


Suit for annuit; is suit of a Small Cause nature :—See Suit or a 
SMALL CAUSE NATURE (8). 


Suit for declaration of title toimmoveable property :—See Lecar 
PRACTITIONERS AcT (2) 


Suit for mesne profits :—See Provixciar Smarr Cause Courr Acr (1), 





—— bare declaration :—See Liyrrarion Acr (8). 


partial partition when maintainable :—See Hinpu Law (6). 





recovery of land cess cognizable by Small Cavse 
Court :—See Provinciar Smart Cause Courts Act (8). 


—— ———— not cognizable by Court of Small Causes: —See-PRovin: 
CIAL SMALL Cause Courts Act (4). 


1. Suit of a Small Cause nature:—See Pnovixcian SMALL Cause 
Courts Acr (3). 


Vendee's suit for possession against third parties—Failure of 
vendor to get possession—Suit against vendor for possession or for damages— 


2. 








Futile prayer—Small Cause nature. 


Where a purchaser of some land sued third parties for possession of 
ihe land and failed ultimately and afterwards brought a suit 
against his vendor for being placed in possession or for damages. 


Held :—(1). that the prayer for possession was a futile one and 
could not be given effect to; 


(2) that the suit must be regarded as one for damages merely; 


(3) that such suit was cognizable by a Small Cause Court 
and that, therefore, no second appeal lay. 


Venkaturamanuja Reddiar v. Subbaraya Pillai 
3. —— ———- But for annuity— Allowance not in satisfaction of any right of 
maintenance. 


Where a person allows maintenance to his sister not by way of satis- 
faction of her right of maintenance but the allowance is to be:paid 


Page. 


131 


299 
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Suit of a Small Cause nature—Continued. Page. 
out of:the income of her own property which she transfers to her 
brother, the same is an annuity and a suit for the recovery thereof 
is maintainable by a Court of Smal] Causes. 


Saminatha Pandaram v. Kuppu Udayan t aa ve 41 


Suit to enforce charge in contribution cases:—Sce MADRAS RRE- 
VENUE Recovery Act (1). 


Theft of crops by tenant, when :-—See Pena Cove (37. 


Time for per?ormance when varied :—See CONTRACT. 


Tixupani cegs.— Voluntary payment for a number of years—Implied contract, 

Where a cess is unconnected with a tenant's holding and is essentially 
of a voluntary character, its continuous payment for a number of 
years is not & ground for implying that there was a lega! contract 
or obligation to continue to pay it. 

A ‘tiruppani’ cess is of such a character. 


Ramalingam Chettiar v, Ramasami Atyar xe ie we O09 


Title of Official Assignee to debt:—See Civrr. Procepurn Conn (24). 


Title to ste in the name of trustees :—See Mapras RxvrNum 
RECOVERY Act (2). 


Transfer of criminal case from one Presidency Magistrate to 
another :—Case pending before a Presidency Magistrate—Transfer to 
another Presidency Magistrate. 


Quere :—Whether the High Court can transfer a case from one Presi- 


dency Magistrate to another Presidency Magistrate both hong 
members of one and the same conrt. 


In re Murugesa Mudaliar TE "T Ves a ae 69 


Transfer of immoveable property in compromise of claims :—sSee 
TRANSFER OF PROPERTY Act (1). 





1. Transfer of Property Act: 


Transfer of immoveable praperty— 

Compromise of claims—Sale, gift exchange— Writing umnecessary, 
A. transfer made in compromise of a claim is neither a sale nor a gift 
nor an exchange and no writing is necessary under the Transfer of 


Property Act to validate the same thongh such transfer may relate 
to immoveable property. 


Where land belonging to the plaintiff’s sister was sold by plaintiff and 
his brothers to a stranger and certain other land belonging to tho 
family was allowed by the plaintiff and his brothers to be retained 
and enjoyed by the sister and excluded from the family partition. 


Held (1) that the sister acquired a good title to the same and 


(2) that the plaintiff conld not get any share in the same. 


Tiruvengidachariar v, Ranganatha Aiyangar E (t va 900 
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Transfer of Property Act—Continued. Page. 
2. ———— S. 6 :—Hindu Law—Reversioners interest in estate, alienadility 


of —Spes successionis—] alidéity o transfer—Transfer to widow—Enlarge- 
ment of estate—Surrender. 

The interegt of a reversioner in an estate when the widow (limited 

owner) is alive is a mere expectancy or spes sucessionis and is nob 


transferable either by way of sale, mortgage or otherwise under S. 
6 of the Transfer of Property Act. 


Bahadur Singh v. Mohar Singh, T. L. R., 24 A 94 referred to. 

Tt does not make any difference as regards the invalidity of such 
transfers that the transfer is made by the reversioner to the widow. - 
Such a transfer does not enlarge the widow’s limited estate into ' 
an absolute estate and is not analogous to a renunciation made by. 


the widow in favour of the presumptive heir. 


Where the transfer is mado after the reversion falls in such transfer — 


is valid and operative. 


Narasimham v. Madhavaraquda — ... vis ns a .. 3928 








S. 55 (4):—Sale of estate—Unpaid purchase money— 
Vendow’s right to a charge—Nature and origin of vendor's lien $n a court 
of equity—Contract to the contrary—Charge im possession giving up 
possession—Hffect of agreement to pay in instalment—Sale for a sum of 
money and sale for a covenant to pay—Apportionment—Certificate granting ` 
leave to appeal to Privy Council—Qivil Procedure Code, Ss, 595 (b) and 
600. 


Where a vendor of immoveable property entitled toa lien for the 
unpaid purchase-money enters into possession of the property he 
holds the same as n charge on the property and having an interest 


in its preservation. 


4 


Under 8. 56 (4) of the Transfer of Property Act a vendor of immove- 
able property is entitled to œ statutory right to a charge upon the 
property in the hands of the purchaser or those claiming undre: 
him for unpaid purchase money unless it can be shown that either 
by express terms or by necessary implication there is clear contract 


excluding the right to such charge. 


A mortgagee or churgee who is in possession of an estate as such 
and gives up possession to the person entitled to the same subject 
to his charge upon payment of what is then due to him is not pre- 
cluded from afterwards asserting his right against the estate for 


further instalments or payments becoming due to him. 


The Law of India, speaking broadly, knows nothing of the distinc- 
tion between legal and equitable property in the sense in which 
that was understood when equity was administered by the Court of 
Chancery in England. 
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Transfer of Property Act.—Continued. l Page. 
The charge which a vendor obtains under the Transfer of Property 
` Actis a statutory charge and different in its origin and nature 
from the vendor's lien created by the courts of equity to an 
unpaid vendor. 


The vendor's lien was a creation of the Court of Equity and could 
be modified according to the circumstances of the case by the 
Court of Equity. l 


The statutory charge given to the vendor under the Transfor of 
Property Act can only be excluded by contract, fand English cases 
can be useful in such a case only for the purpose of illustration. 


Such a charge is not excluded by a mere personal contract to defer 
payment of a portion of the purchase-money or to take the pur- 
chase-money by instalments or by any contract, covenant or 
agreement with respect to the purchase-money which is not inconsis- 
tent with the continuance of the charge. 


An agreement upon the part of the purchaser to pay the purchase- 
money in certain instalments with interest is not “a contract to 
the contrary” within the meaning of S. 55 (4), Transfer of 
Property Act and isnot inconsistent with the existence of a 
charge to the vendor for the amount of the instalments and interest 
becoming due from time to time. 


There is a distinction founded upon principle and authority between 
a conveyance or sale in consideration of covenant to pay x sum of 
money in the future anda sale in consideration of money which 
the purchaser covenants to pay. In the former casethare is “a 
contract to the contrary” expressed inthe conveyance itself which 
excludes the statutory charge on the property. 


The vendor has a statutory right of charge upon the whole estate 
sold by bim and for the whole balance due to him irrespective of 
the fact that a portion of the estate was subsequently sold by the 
purchaser to a third person, and it is not open to a courtin a suit 

y the chargee to enforce his charge to apportion the amount duo 
vuder the charge between the original purchaser and his assignee. 


Where the amount or value of the suit and of the matter in appeal to 
the Privy Council was more than Rs, 10,000 and the decree of the 
High Court appealed from affirmed the decision of the court 
immediately below the High Court which passed the decree'and a 
certificate is given for leave to appeal to the Privy Council stating 
that the case was otherwise a fit one for His Majesty in Council 
such a certificate is correct in form and satisfies the provisions of 
the law. 


Such certificate is given pursuant to S. 595, Cl. (c) and the latter 
alternative of S..600, C. P.C.. 


10. i 


- . - - = . æ- a - 
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“Transfer of Property Act.—Continued. NE Page. 
‘Rajah Tassaduq Rasul Khan v. Manika Chand, L. R. 30 T. A. 35, distin- 
guished, 
Webb v.. Macpherson- .., nen ae ies i .. 389 
4, ——— ————— 8. 65 (c).—Regulation X of 1831—Mort- 


gagor and  movtgagee—Mortgagor in possession—Default in pay- 
ment of vevenue— Revenue sale—Mortgagor not purchaser—Mort- 
gagor buying from purchaser at revenue sale—Rights of mortgagee- 
—Taking advantage of one's own wrong. 


Where the defaulter is a minor, and arrears of revenue have 
accrued during his minority, the estate of minor cannot be sold 
having regard to the provisions of Regulation X of 1831. 
But the estate descending to the minor from his father may be 
sold for arrears which became due during the life-time of the 
father. 


.À mortgagor in possession is under a duty to his mortgagee to 
pay the public revenue accruing due on the mortgaged property. 
(Transfer.of Property Act; 1882, 8. 65 (c)]. 


Where & mortgagor makes default in payment of public revenue due 
by .him, suffers the property to be sold for such revenue and 
purchases the property at such revenue sale, the mortgage in 
favour-of the mortgagee: is not extinguished but still subsists, for 
the principle of Jaw is that a man cannot be allowed to take 
advantage of his own wrong. The same is the case with a mort- 
gagee in possession who.on failing to pay the arrears of revenue 
payable by him upon the. mortgaged property become himself the 
purchaser at the revenue sale: brought about by. his own-default 
and the mortgagor has then a title by estoppel to redeem the 
mortgage as against the mortgagee. 


The mere fact that the. mortgagor .who fails to pay the revenue due 
by him does not buy the.. property at the revenue sales does not 
affect. the right of the mortgagee, if the mortgagor or his repre- 
sentative. subsequeutly buysthe mortgaged property from the pur- 
chaser at the revenue gale. 


. Lakshmayya v. Bollareddy, 26 M. 3885... set oT .. 129 


5. - ——— ———— E- '88—Ciwil - Procedure Code, Ss. 280 and 
244, Cl. (c)—Decree for sale—Direction by appellate Court to take accounts 
—Application -by decree-holder to Original Court—Order declaring amount 
due—Appeal. 


A decree for sale passed under S. 88 of the Transfer of Property Act 

is the final decree in the suit and al! proceedings subsequent to that 

-decree for: the~ purpose: of- enforcing and -working out- such: decree 
are proceedings in execution of-that decree. 


— UB 
‘Transfer of Property Act.—Continued. Page. 
À decree for sale under S. 88 may either declare the amount due on 
the mortgage at the date of such decree or direct that an account 
be taken of what will be due to che plaintiff for principal and inter- 
est on the mortgage on & future day which is to be fixed by the 
decree itself. 


‘Where a decree for sale under S. 88 directs accounts to be taken, an 
application which the decree-holder may make, for taking the 
account and declaring the amount which may be found due on the 
taking of such account is an application to enforce the decree with- 
in the meaning of S.230,C. P.C. Such an application may be 
made to the Court which passed the original decree, and an order 
passed thereon is appealable ‘as being one falling under S. 244, Cl, 
(c) of the Civil Procedure Code. 


Aryan Bank of Vizagapatam v. Venkata Narasaygamma, 26 M. 237 


bo 
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S. 68.—Mortgage document—One attest- 
ing witness mot called — No objection taken in first Court—Raising of 
objection in appeal— Waiver. 


Where a mortgage document is tendered in evidence but an attesting 
witness was not called to prove execution as provided in S. 68 of 
the Transfer of Property Act and no objection is taken on that score 
in the first Court, it must be taken to have been waived and the 
objection cannot be taken up in appeal. 

Ponnammal v. Kalithitha Moodelly a i js .. 143 


7. ———-— —— —— Ss. 82 and 100:—See MADRAS REVENUR 
-RECOVERY Act (1). 








——————— $s. 85 and 91.—Suwit by one of several 
wralans for redemption of mortgage—Other co-uralans not asked to join. 


Under Sections 85 and 91 of the Transfer of Property Act one of 
several uralans is entitled to bring a suit for redemption of a mort- 
gage without being under the necessity of alleging (much less of 
proving) that his co-uralan was asked and refused to join in the 
guit. 


Edamanna v. Kannan Nayar, 26 M. 649 ... in T .. 322 
9, ————— ——— — — — $S. 122 :—8ee RELIGIOUS ENDOWMENTS (2). - 
10.————— ————— —- S: 138 :—-See Morreagz (2), 


Transfer of stits from Regular to Small Cause Side :— See 
JURISDICTION. 


Trust Act If of 1882 :—See Reticious ExpowxgNTS (2). 
Trust deod.-—See: PROVINCIAL; SMALL CausE,CouRT-Acn (4). 
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Trustee and cestui que trust— Wrongful withholding—Remission—Duty Page. 
to invest—Trustee’s right to insist on release— Costs. 


A trustee improperly retaining possession of trust property: after de- 
mand by cestui que trust entitled to possession is a mere wrongdoer 


and will not be justified in granting remissions of rent to tenants. 


Where trust property consists of money and cannot be applied immedi- 
ately or at an early date for the purposes of the trast, the trustee is 
bound to invest the money for the benefit of the cestus que wust. 


Where a trustee standing in loco parentis to the cestw? que trust was 
defraying the latter’s expenses and expected that certain compara- 
tively small amounis in his hands would be required in a few months 


for such expenses and the sums were in fact so expended :— 


Held, that though the trustee might have invested with propriety the 
gums in the Savings Bank he was not guilty of a breach of trust in 


not so investing. 


A. trustee has no right to insist on the cestui que trust given him a re- 
lease as a condition precedent to his delivered trust property and 
will therefore be mulcted in costs even though he bona fide believed 


that he had such right. 
Rajaram Devai v. Lakshmi Sankara Im = oe .. 206 
Tyusts for Public Religious Purposes :—See RELIGIOUS ENDOWMENTS 
(2). 
Vendov’s lien nature and origin of :—See TRANSFER OF PROPERTY Act ` 
(3). 


Vizagapatam Agency Tracts Rule XXXI, Act XXIV of 1839, 
S. 4.— Agency Rules—Rule ultra vires—Grant for maintenance—Attach- 


ment. 


It was competent for the Governor-in-Council acting under S. 4 of 
Act XXIV of 1839 to reserve any control in himself over the agents 
und their subordinates in the exercise of their judicial powers. 


y 
The enactment of a Rule XXXI by the Governor-in-Council provid- 
ing that petitions received by the Governor against the orders of 
the Agent and his Assistant with respect to execution of decrees 
be referred to certain authorities is not ultra vires. 
The Provisions of the Civil Procedure Code, do not apply to the Agency 
Tracts. 
A grant of land made to a widow for her maintenance is not exempt 
from attachment under Rule XXXI, Cl. (2). 
Maharaja of Jeypore v. Neladewi vi a ia 5a IBL 


Waiver cf objectionsas to proof of doctment.—See TRANSFER oF 
Property Act (6). 





— original-attachment:—Sce SEVERAL ATTACHMENTS, --- - -~ -+ -- 
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‘Words, meaning of —“Avasyamai Chodikumbole" or 
“ Avasyamai Vendumbole ”.—See Kanom (2). 


ee 





“on emergency”:—See Kanom (2). 


Zemindar and: Ry ot—Relinquishment by ryot—Grant by Zemindar of 
relinquished land to another ryot—One patta for both lands— Rights of 
permanent occupancy—Presumption—Kudivaram. 


In the case of lands held by a ryot it is upon the Zemiudar to show 
that the Kudivaram vested inshim and that the ryot possesses no 
permanent rights of occupancy. 


Venkatanarasimha Naidu v. Dandamudi Kotayya, I. L. R., 20 M. 299 
followed. 


Where a ryot relinquishes the patta lands in which he has permanent 
rights of occupancy to the Zemindar and the latter grants tho land 
to another ryoi holding other lands over which he has permanent 
rights of occupancy and both lands areentered in the same patta. 


Held (1) that the Zemindar must show that he has made the grant 
under circumstances entitling him to eject at the end of any year, 


and (2) that the ryot possesses right of permanent occupancy in res- 
pect to the relinquished lands granted to him. 


Chekatt Zemindar v. Ranasorw Dhora, I. L. R., 23 M. 318 followed. 
Raja Venkata Narasimha Appa Row Bahadur v. Nootulapaté Parvatulu ... 


Zemindar's title to crops :—See Prenar Cones (8). 


103 
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Ohe Madras Frw Journal Reports. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Bhashyam Aiyangar and Mr. Justice Moore. 


Mangab Thuppan bs - .. Appellant* 
: (Plaintiff). 
Kadir Kutti and others... T .. Respondents 
l (Defendants). 
Property subject to mortgages—Assignment by mortgagor —Undertaking by assignee Mangab 
to redeem prior mortgages—Part failure of consideration— Assignee entitled to DEUM 
sue for redemption. Kadir "Eutti, 


Where the consideration for an assignment by a mortgagor of property which is 
the subject of certain prior incumbrances is partly the undertaking by the assignee 
‘to redeem the prior mortgages and partly the payment of cash, the assignment is 
good and the assignee is entitled to sue for redemption of the prior mortgages 
notwithstanding that there may bea failure of consideration as to the cash payment. 


Second appeal from the decree of the Subordinate Judge’s 
Court of South Malabar at Calicut in A. S. No. 72 of 1900, present- 
ed against the decree of the Court of the District Munsif of Betat- 
nad in O. S. No. 228 of 1899. 


Plaintiff obtained a mortgage from the 6th defendant and 
agreed to discharge out of a portion of the mortgage amount several 
prior mortgages and to pay the balance in cash to the mortgagor. 
Plaintiff brought the suit to redeem one of the prior mortgages and 
his suit was dismissed by the lower Courts on the ground that the 
pea did not pay the balance of the mortgage amount. 


|. C. V. Ananthakrishna Aiyar for P. R. Sundara dijar for 
appellant. 
P. K. Nambiar for respondents. 
The Court delivered the following 


JUDGMENT :—The decrees of the lower Courts cannot be 
upheld. The 6th defendant was not a necessary party to the suit. 
On the strength of Exhibit B, which appears to be nothing but amel- 
kanom, the plaintiff is entitled to redeem the prior mortgages. There 
eee oou 


* S. A. No. 1071 of 1900. | 12th March 1902, 


Mangab 
' Thuppan 


y. 
Kadir Kutti. 


Ramayya 
v. 
Venkatarama 
Gurraju. 


2 THE MADRAS LAW JOURNAL REPORTS. [vor. Xitt, 


is at all events consideration for Exhibit B to the extent of the under- 
taking there given to redeem the prior mortgages. We accordingly 
set aside the decree of the Subordinate Judge and dismiss the suit 
against the 6th defendant throughout on the ground that she was 
not anecessary party but without costs and give the plaintiff a decree 
with costs throughout against defendants 4,5 and 7 for redemption 
of the kanom of the 13th December 1880 (Exhibit A) on payment 
into court of the kanom amount Rs. 99 together with Rs. 63-4-0 as 
compensation for improvements within six months from this date 
and also for rent against the 4th and 5th defendants from date of 
plaint to date of payment at ten paras of paddy a year. | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Bhashyam Aiyangar and Mr. Justice Moore. 


Ramayya e m T .. Appellant* 
» (Plaintiff). 
Venkatarama Gurra]u — ... T .. Respondent ' 
( Defendant). 


Mortgage—Covenant to pay in instalments—Provision that mortgagee is entitled to 
possession if after the last instalment falls due anything remains due under 
the mortgage—Mortgagee entitled to bring a suit for sale on the personal covenant. 


Where under a mortgage document the amount is payable in certain instal- 
ments and the mortgagor personally covenants to pay as each instalment falls due, 
the mortgagee is clearly entitled to sue for each instalment and recover the same 
by sale of the mortgaged property and personally from the mortgagor ; and this right 
is not curtailed by the fact that there is a further provision in the mortgage-deed 
that the mortgagee is entitled to take possession of the mortgaged property if at the 
end of the date fixed for the last instalment tbe debt remained wholly unsatisfied. 

Second appeal from the decree of the District Court of. 
Godavari in A, S. No. 782 of 1899 presented against the decree 
of the Court of the District Munsif of Ellore in O. S. No. 915 


of 1896. 


In this case the District Munsi passed a decree for sale 
and gave a personal decree for any balance that might remain 
unsatisfied after sale. The District J udge set aside the personal 
decree on the ground there was no personal covenant contained 
in the mortgage deed. The deed provided for the payment of 





* S. A, No. 1235 of 1900. 138th March 1902, ` 
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the debt and interest m ten aae instalments on specified dates, Rm 


and went on to say that, «I have consented to pay the various Ventas 
instalments on the various dates,” that in default of payment TERME 
.enhanced interest should be paid, and that “ should the mortgage 

debt remain wholly unsatisfied at the end of the date fimed for 

the last instalment, the mortgagor would, without objection, place 

the mortgagee. in possession of the properties mortgaged to him.” 

The passage in italics was relied on by the District Judge as 

showing that the mortgagee should look to the land alone for his 

money. Hence this second appeal. 


P. S. Sivaswami Aiyar tor appellant. 
V. Ramesam for respondent. 


. ‘The Court delivered the following | 


= JUDGMENT :~Ii is clear from a perusal of the document that 
there isan express personal covenant to pay as each instalment 
falls due. The fact that at the termination of the period on which 
the last instalment falls due in 1905, it is provided that if any sum 
still remains due possessionis to be given of the mortgaged property 
cannot deprive the plaintiff of his right to sue for each instalment 
as it falls due and recover the same by sale of a portion of the 
mortgaged property and personally from the defendant. 
"We allow this appeal with costs in this Court and the lower 
appellate Court, set-aside the decree of the District Judge and 
‘restore that of the bidrict Munsif in its entirety. " 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: Present :—Sir Charles Arnold White, Chief Justice, 


Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Rangasami Konan ... — .. Appellant* 
| 3 (Plaintiff). 
in cS Padayachi and others ... Respondents 
(Defendanis;. 
Purchase of plantain plantalion-—Lease of land to purchaser by vendor-——Morigage of Rangasami 


R . plantation by purchaser—Termination of lease—Rights of mortgagee to plantain Konan 


trees, Sellaperumal 
Where à person absolutely purchased & plantain plantation and got a lease of Padayachi, 


an 


the'land on which the plantation was standing, a mortgagee of the plantation from 


* -— — 
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Rangasami such purchaser would be entitled to the Becurity of the plantain trées notwithstand- 


onan ing that the lease of land to his mortgagor might have been determined. 


Sellaperumal 
Padayachi Appeal under section 15 of the Letters Patent presented 


against the judgment of Mr, Justice Moore dated 24th Septem- 
ber 1901 in S. A. 427 of 1900 presented against the decree in 
A. B. No. 481 of 1898 on the file of the Subordinate Judge’s Court 
of Negapatam against O. S. No. 60 of 1897 on the file of the Court 
of the District Munsif of Valangiman. 


The facts of the case are stated in the judgment of Moore, J., 
reported in 11 M. L. J. 840. The judges of the Division Bench 
having differed, this appeal was preferred under the provisions of 
the Letters, Patent. The only fact omitted in that judgment which is 
worth stating here is that the 8rd defendant himself took a mortgage 
of the trees in 1877, which was discharged 12 years later in 1889, 


P. R. Bundarawar (with K. Srinivasa Aiyangar) for appellant : 

In 1877 the 8rd defendant sold the subsisting plantation and 
leased the land for 3 years. Even after the lapse of 8 years . 
defendants 1. and 2 continued. as lessees and were owners of 
the plantation. The 8rd defendant who took a mortgage of the 
trees for his purchase money in 1877 was paid 12 years later in 
1889, thus showing that the plantation still continued in the lessees. 
[Bhashyam Aiyangar, J—How long does a plantation last eu 
understand it lasts for even 50 or 60 yeaxg. Fresh shoots are 
springing, and*while the main tree is cut dewn, the fresh shoots 
grow up into trees. Thus it goes on for a long time. [Bhashyam 
Avyangar, J.—Any other vegetables grown on the land ?] It must 
P beso. But thereis no evidence about it. Again, the 3rd defendant 
got an assignment of the last mortgage of 1892, and in execution 
of a decree for sale obtained thereon, consented to the sale of the 
plantation subject to the prior claim of the plaintiff. [Bhashyam 
A«yangar, J.—The whole question is whether the trees were 
purchased or leased to defendants 1 and 2?] tis a purchase, but 
even if it were a lease the plaintiffis entitled to recover. In the 
lease of 1877 are found the words erwarb emmi& (having taken 
a sale-deed). That clearly shows that the plantation was pur- 
chased. In the plaiut mortgage also we find ** @nauster@rus giS 
eur)? Cover being the trees. [Bhashyam Aiyangar, J.—Who 
will take a mortgage of thetrees, if they did not belong to the 
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mortgagors]. The third defendant himself took a mortgage which Rangasami 
remained unpaid for a number of years. He subsequently takes an rx 


assignment of the mortgage of 1892. "Throughout the defendants o eden 
are treated as owners of the trees and not as lessees. The view 
of Moore, J., and of the Courts below that at the termination of 


the lease the trees went to the landlord is erroneous, 


Even if the trees belonged to them only as lessees, they will 
be entitled to remove them before the end of the tenancy. On the 
date of the attachment and sale by the"third defendant, the first 
two defendants continued as lessees and had the right to remove 
the trees if asked to quit. The lessees’ interest was purchased by 
the landlord himself and the two interests cannot merge and vest 
in the landlord as my intermediate mortgage was outstanding, 


The landlord as being in the tenant’s shoes would still be bound 


to redeem me and cannot put an end to the tenant’s right of 
removal as against me. [Bhashyam Aiyangar, J.—However, we 
need not now go into that question]. 


T. V. Seshagirt Aiyar, for respondent : Ex. II recites that the 
plantains on 1,100 gulis were sold. Ex. A shows that the plantains 
on 1,600 gulis were mortgaged to plaintiff. (Bhashyam Aiyangar, 
J.—Suppose it was an actual sale of a part of the land, namely, the 
trees. Is there any doubt that the plaintiff'S claim is good ?) It 
all depends on a recital in a document. There is no proof that 
there was a sale of the trees. [Bhashyam Aiyangar, J.—You 
never questioned the fact of sale]. The District Munsif speaks of 
it as a lease of the trees and not asa salo. Again the trees that 
were hypothecated have ceased to exist. These are fresh trees 
growing from the shoots of the old ones. [Bhashyam Asyangar, J.— 
Take the pledge of a cow. If the cow dies after giving birth to 
calves, would not the pledge be of the calves also?] It isnot so 
clear that the charge can be enforced against the calves. [.Bhashyam 
Adyangar, J.—The case of trees is stronger still as the trees have a 
continuous existence ; what do you say as to the admission in the 
claim proceedings ?] There is no estoppel. An admission in tho 
claim proceedings will not even beacknowledgment. See I. L. R. 
6 M. 205, I. L. R, 12 M. 207. [Bhashyam Aiyangar, J.—I£f 
subsequent to claim proceedings the claim has become barred, you 
may plead it now]. Thatis what I do. [Bhashyam Aiyangar, Ju— 
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If the trees were sold, what' is the bar?] Those trees are dead. 
The new ones are not affected by the hypothecation. [Bhashyam 
Aryangar, J.—That you never pleaded. As a matter of law you 
said the hypothecation would not bind the shoots. You never 
said this was not the plantation sold.] 


It is for the plaintiff to have alleged that this plantation is 
subject to his charge. [Bhashyam Aiyangar, J.—They said that. 
this was the plantation purchased by the mortgagors. That means 
the same plantation continued. You did not deny it]. Again 
there is really no difference between this case and that where a 
plantation is leased. [.Bhashyam Atyangar, J.—There is a difference. 
By purchase of plantation he has become owner of a part of the 
land and he is lessee of the residue]. The trees on the land are not 
those hypothecated. As to whether the plantation continued and 
so the same now as it was then will have to be inquired into. 
[Bhashyam Aiyangar, J.—This is not a case in which a new. plea 
should be allowed to be raised. Nor is the matter in contest such as 
to warrant an elaborate inquiry which a new plea will necessitate ]. 


P. R. Sundra Awyar, in reply: As to the plantation on 500 gulis, 
that seems to have been subsequently purchased. However I'am 
content to take the plantation on 1,100 gulis. 


The Court delivered the following 


JUDGMENT :—In 1877 the 1st defendant purchased out 
and out certain plantain trees from the party from, whom he took 
on the same day a lease of the land upon which the trees were 
growing. In the recital to the lease deed the trees are described 
as the “entire plantain plantation on 1,100 gulis.” In 1887 the 
Ist defendant purported to mortgage the trees on 1,600 gulis, At the 
time of the mortgage the 1st defendant was certainly the absolute 
owner of the trees on 1,100 gulis. As regards these trees the plaintiff 
acquired the rights of a mortgagee and his rights were not affected 
by the fact that in 1896 the 1st defendants lease was determined. 


The plaintiff is entitled to a decree for Rs. 177-4-0 with interest 
at 12 per cent. per annum from November 6, 1887, by the sale of 
the plantain trees on the 1,100 gulis as described i in Exhibit IL , 


The plaintiff is entitled to his costs thr oughout payable by Bhd 
defendant. 


PART IL]: THE MADRAS LAW JOURNAL REPORTS, 7 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Charles Arnold White, Chief Justice, 
Mr. Justice Bhashyam Aiyangar and Mr. Justice Moore. 


Lakshminarayana Reddyar T .. Appellant* 
v. | (Defendant). 
Subhadri Ammal E T .. Respondent 
(Plaintiff). 


Contract Act, Ss. 28 and 25 (2)—Pro-note given during illegal cohabitation—Presump- 
tion of immoral consideration—Plea of immoral consideration—Plea of failure 
superfiuous—Onus of proof—Shifting of proof—Failure of plaintiff to prove 

consideration immaterial. 

Where the defendant admitted: execution of a promissory noto in favor of the 
plaintiff, a woman, but pleaded that as it was for the purpose of future cohabitation the 
consideration was illegal, the onus of proof lay upon the defendant to prove such a 
case. 

There is no presumption that a promissory note given during cohabitation is 
given only in consideration of future cohabitation and is therefore given for immoral 
consideration. 

Where the judge, after hearing the defendant’s evidence upon his plea, decides 
to hear also the plaintiff’s evidence, he does not by the mere fact of hearing the 
plaintiff's evidence rule that the burden of proof is shifted to the defendant. 

Where there was no plea of absence of consideration and the defendant failed 
to prove his case of illegal consideration, there must be a decree on the promissory 
note against him, notwithstanding that the plaintiff might not have proved her 
case, viz., that there was an advance of cash at the time of the promissory note. 

Where the plea is that consideration is immoral, a plea that there was a failure 
of such consideration is immaterial and superfluous as the agreement itself will be 
void under S. 28, Contract Act. 

Semble :-—Per Arnold White, C. J. A presumption that a pronote is given for 
immoral consideration may arise where the note is given after a 
breaking off of immoral relations, and is the outcome of a renewal 
of such relations. ; 

Semble ;:—Per Bhashyam Aiyangar, J. A promise made in consideration of past 
cohabitation is valid under the Indian Contract Act, S. 25, cl. 2. 


Mankuar v. Jasodhkuar' and Dhiraj Kuar v. Bikra Majit 
Singh? referred to. 
5 Appeal from the decree of Boddam, J., sitting in the original 
side of the High Court of Madras, in C. S. No. 32 of 1901. 
Eardley Norton, K. Venkatalingam and James Short for 


appellant. | 
Allan Daly, C. Ranganadham Naidu and Thirumalai Pillai 


for respondent 


* 0.8. A. 29 of 1901. l5th August 1903. 
l. Li. RB, 1A.478. 2. I. L. B., 8 A. 787. 
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Lakshmi- The Court delivered the following 
narayana 
Reddyar JUDGMENTS :—The Chief Justice :—The plaintiff sued on a 


Subhadri promissory note executed in her favor by the defendant. The exe- 

Ammal cution of the note was admitted by the defendant. The defendant's 
plea was that he executed the note in consideration of an under- 
taking by the plaintiff that the plaintiff would bring her daughter 
to the defendant's village in South Arcot, and pub her under his 
protection as his concubine during the rest of her life, and that she 
(the plaintiff) failed to carry out the undertaking. The issue was 
"was the consideration for the plaint promissory note immoral, 
and is it void for failure of consideration as alleged in the written 
statement?" It seems to me that the latter portion of the issue is 
unnecessary. If the defendant was able to show that the consider- 
ation for the note was immoral, the question whether the consider- 
ation failed or not would be immaterial. 


At the trial the execution of the note having been admitted 
by the defendant, and the onus being on him, he went into the 
box for the purpose of proving his plea of immoral consideration, 
and certain witnesses were examined on his behalf. At the close of 
the defendant’s case it was submitted on behalf of the plaintiff that ~~ 
the defendant had proved no case. The learned judge declined to 
stop the case at that stage and the plaintiff and her witnesses were 
examined. It was argued on behalf of the appellant that the 
learned judge by declining to stop the case at the close of the 
evidence of the defendant and his witnesses, in effect ruled that the 
burden of proof had become shifted and that it thus became incum- 
bent on the plaintiff to show, by affirmative ‘evidence, that 
consideration had been given for the note, It is perfectly clear 
that the learned judge never ruled and never intended to rule 
that as the result of the evidence adduced on behalf of the defend- 
ant the burden of proof had shifted. He allowed the case to go on 
because he thought it desirable to hear the whole of the evidence 
before deciding the issue which he had to determine, Having 
heard the whole of the evidence, he came to the conclusion that the 
defendant had failed to discharge the burden which lay on him of 
proving, affirmatively, that the note had been given for an immoral 
consideration. ‘The Judge no doubt holds that the plaintiff failed 
to prove her allegation that she had given cash and jewels for the 
note. I need not stay to consider whether on the evidence I should 
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have come to the same conclusion as the learned judge with refer- Lakshmi- 
ence to the plaintiff's testimony, as it certainly does not follow that ear 
because the plaintiff failed to prove her case that the defendant 47. 
must be taken to have established his. The question to be deter- Ammal, 
mined was not—was the consideration of future cohabitation with Chief Justice. 
the plaintiff’s daughter, as alleged by the defendant, or hard cash, 

as alleged by the plaintiff, but had the defendant proved affirma- 

tively that the consideration for the note was future cohabitation 

with the plaintiff's daughter. 


No doubt, the defendant denies that there was any criminal 
intimacy between himself and the plaintiffs daughter before the 
execution of the note, but to.my mind the evidence establishes 
beyond all doubt (in fact this was not seriously contested by the 
learned counsel for the defendant) that there had been immoral 
relations between the defendant and the woman for some years 
before the execution of the note, that these relations were subsist- 
ing at or about the time of the execution of the note and that they 
continued after the execution of the note. 


It was urged that when a note is given during the continuance 
of cohabitation, there is a presumption that the consideration, in 
part, if not wholly, is future cohabitation. This is notso. No such 
presumption arises from the mere fact that a promise is made during 
the continuance of cohabitation. In referring to the case of Hill 
v..opencer,? Kay, J., says in In re Vallance? : “This amounts to a 
distinct decision that the mere continuance of cohabitation raises 
no kind of presumption that a bond given during such cohabitation 
was given for an immoral consideration.” It would no doubt be 
otherwise if there had been a breaking off of immoral relations and 
a renewal of them as the outcome of a promise to pay ; but there is 
not a shred of evidence to show anything of this sort took place in 
the case before us. 


I think the learned Judge was right in holding that the 
defendant failed to prove the plea which he set up, and I think this 
appeal should be dismissed with costs. 


Moore, J.:—I concur. 


Bhashyam Atyangar, J. :—This is an appeal by the defendant 
in a suit brought by the payee, against the maker, of a negotiable 
———————————— A a a A i á 


l. 4 Amb, 64l. 2. 26 Ch. D. 353 at p, 357. 
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promissory note, payable on demand, (dated 15th August 1898), for 
the sum of Rs. 5,000 with interest at 12 per cent. per annum. The 
making of the note is admitted and the dafence to the suit is, not 
absence of consideration, but that the consideration was immoral, 
viz., an undertaking by the plaintiff (payee) to bring her daughter 
to the residence of the defendant (maker) and put her under his 
protection as his concubine during the rest of her life—and that 
such consideratiom failed. The issue framed in the case runs as 
follows :—“ Was the consideration for the plaint promissory note 
immoral and is it void for failure of consideration as alleged in the 
written statement." If the consideration be immoral, it is perfectly 
unmaterial whether or not there was failure of such consideration, 
for the contract itself is void (section 23 of the Indian Contract 
Act) and the latter part of the issue may, thereforo, be left out of 
consideration as being superfluous. 


The onus being on the defendant he opened the case. In his 
evidence as his own 1st witness, he deposed as follows as to the 
consideration for the note :—“ The plaintif promised to bring her 
daughter to me and let her remain with me. It was for that, I 
executed the pro-note. My note was given as security for bringing 
her daughter and leaving her with me, for fear, I should desert her 
daughter.” He also examined three'moxe witnesses who profess 
to have been present at the making of the note and who substan- 
tially corroborate the defendant’s version as to the consideration for 
the note. According to this version—which materially differs from 
and is inconsistent with the plea set up in the written statement— 
the pro-note was given by the defendant as a guarantee that he 
would not desert the plaintiff’s daughter after she has been brought 
to live with him as: his concubine, and in the event of his sọ 
deserting her, the plaintiff was to be entitled to sue him upon the 
note. Notwithstanding this variance and inconsistency between 
the plea set up and the evidence adduced in support thereof, the’ 


, case was argued on behalf of the defendant both in the Court 


below and before us in appeal, on the footing that the considera- 
tion for the note was defendant’s future co-habitation with the 
plaintiffs daughter in his own residence at Nellikuppam. Defendant, 
in his evidence, distinctly denies past cohabitation with the plaintiff's 
daughter—a married woman who separated in fact from her husband 
about two years prior to the date of the note, He says that his 
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sexual intercourse with her commenced only. some time after the 
making of the pro-note and that for about 20 months prior to 
the suit he was now and then visiting her in her residence in 
Madras, where she was living with her mother, the plaintiff, and 
that subsequent to the date of the pro-note, he has given her, in 
the aggregate, Jewels worth about Rs. 4,000. 


After the defendant closed his case, the plaintiff adduced 
rebutting evidence and it is necessary to refer only to the evi- 
dence of herself and her daughter. Both of them clearly prove that 
the defendant was in the habit of having sexual intercourse with 
the plaintiff's daughter for some years before the making of the 
pro-note and also thereafter; and they distinctly deny the 
presence of the defendant’s 2nd, 8rd and 4th witnesses at the time 
and place of the making and delivery of the pro-note, I may say 
at once that I disbelieve the defendant's evidence that he had no 
improper intimacy with the plaintifi’s daughter before the making 
of the pro-note and that such intimacy commenced only some time 
after the making of the note. I have no doubt that, as deposed 
to by the plaintiff and her daughter, the sexual relations between 
the latter and defendant commenced a few years before the pro- 
note and continued thereafter. I may also say that I discredit the 
evidence of defendant’s 2nd, 8rd and 4th witnosses who say they 
were present when the pro-note was made and delivered. 


Plaintiff and Yer daughter’s evidence as to the consideration 
for the note is ti payment in cash, by the plaith iif of Rs. 2,000 
and the value of cbrtain jewels which had been entrusted by the 
plaintiff to the deiendant, for sale, about a month prior to the 
making of the note. She says that her object was to invest the 
amount for interest with the defendant in whom she had confidence. 
The case therefore, practically rests upon the evidence of the 
defendant on the one hand and the evidence of the plaintiff and 
her daughter on the other. The onus being undoubtedly on tho 
defendant, it will be impossible to give judgment for the defendant 
unless his evidence is believed as to the immoral nature of the 
' consideration, and I cannot accede to the contention on behalf of 
the appellant that the defendant’s evidence ought to be accepted if 
the plaintiff's version as to the consideration is rejected. Assuming 
that the plaintiff has not proved that she advanced the cash and 
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the jewels as deposed to by her in her evidence, it by no means 
follows that the consideration for the note must be assumed to be 
immoral as deposed to by the defendant. As regards the plaintiff's 
version as to the consideration for the note, if the onus were upon 
her, I should not be prepared to find, upon the evidence of 
herself and her daughter, that she has proved the consideration 
for the note. But S. 118 of the Negotiable Instruments Act 
relieves her from such onus and I must say that there is nothing 
intrinsically improbable in her version of the transaction or in her 
having had the means to advance to the defendant the money and 
jewels referred to and I am not satisfied that her version is false. 
The argument of the learned Counsel for the appellant, on this 
part of the case proceeded on the assumption that the terms 


‘disproved’ and ‘not proved’ in the Law of Evidence (See Section 


3 of the Indian Evidence Act) are synonymous. 


There being’ no plea of absence of consideration, the only 
question in the case is whether the consideration was immoral. The 
consideration cannot be held to be immoral unless the defendant’s 
evidence is believed, viz., that future cohabitation was the considera- 
tion and object of the pro-note. This is distinctly denied by the 
plaintiff and I am not prepared to accept the defendant’s word for 
it. As already stated there undoubtedly was past cohabitation 
which has continued after the making of the note and the defend- 
ant himself deposes that subsequent to the pro-note, he gave the 
plaintifs daughter jewels to the aggregate value of Rs. 4,000. 


The pro-note will be illegal as tainted wi Pimmorality only if 
the consideration therefor be future cohabitation or both past and 
future cohabitation. In in re Vallance! it was held by Mr. Justice 
Kay that a mere continuance of the cohabitation was not enough 
to raise the presumption that the bond was given in consideration of 
future cohabitation, and accordingly the bond—on which the claim 
in that case was founded—was good. _I may also refer to the case 
of the Hire Purchase Furnishing Co. v. Richens? inthe Court of 
Appeal, in which Bowen, L. J., stated the law in the following 
terms :—“ There is a broad principle that where a defendant is 
attempting to set aside a transaction for illegality and the facts con- 
nected with it are equally consistent with the transaction being 
legal or illegal, it lies on the defendant to prove the illegality. The 
eee 9 t'u 


l. L.R.26 Ch. D. 353. 2. L. R. 20 Q. B. D. 387. 


PART I], THÉ MADRAS LAW JOURNAL REPORTS. 13 


law presumes against illegality and this presumption holds in all M ud 
civil and other proceedings for whatever purposes originated." An Reddyar! 
agreement made with a woman upon the consideration of future Subhadri 
illicit cohabitation—which under the Penal Code may be criminal— Ammal. 
or one made with a third party, as in this case, for procurement of Bhashyam 
such cohabitation, is illegal and void. But a promise made in ^7?"8*» J. 
consideration of past illicit cohabitation is void for want of 
consideration under the English Law. -There is, however, no 
illegality in such promise but merely absence of consideration and, 
therefore, according to English Law, if made in the form of a bond 
or covenant under seal, there is, prima facie, a valid contract 
(Leake on Contracts, 3rd Edition, p. 660). 

No plea of absence of consideration having been raised in this 
case, ib is unnecessary to consider whether, as held by the High 
Court of Allahabad! in Man Kuar v. Jasodha Kuar and Dhiraj 
Kuar Bikramajit Singh?, such a'promise—though made without 
consideration—was valid under the Indian Law before the passing 
of the Indian Contract Act and is also valid and enforceable under 
‘Section 25.(2) of the Indian Contract Act. It is therefore not 
necessary to decide whether the view so taken is correct, but I 
express no dissent from it. The onus is cast by law on the defendant 
and on the ground that he has not discharged it by proving that 
the note was given for procurement of future illicit cohabitation 
with the plaintiffs daughter as alleged by him, the learned J udge 
was right in passing a decree in favour of the plaintiff for the 
amount due on the pro-note, whatever suspicion may attach to the 
transaction as being immoral and unrighteous. The appeal, there- 
fore, fails and should, in my opinion, be dismissed with costs, 
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A perpetual injunction may issue in a case where there has been a breach of 
a negative covenant, although a positive covenant (from which the negative covenant 
may be inferred) may be incapable of specific performance. 


S. 57, Specific Relief Act, is general and is not confined to cases of contracts 
which are-specified in S. 21, ol. b. 


Under 8. 57 the plaintiff wil be entitled to an injunction only when he has 
not failed to perform his part of the contract. But when the failure of the plaintiff 
18 due to the defendants’ default in not performing the contract, it does not he in 
the mouth of the defendant to say that the plaintiff is not entitled to an injunotion 
by reason of the latter’s default or failure. 


A temporary injunction is regulated by the provisions of S. 493, C. P. C., and 
under that section the granting of an ad interim injunction is a matter of discretion 
—though judicial. 


Quære :— Whether the granting of a temporary injunction is to bo regulated 
by the principles applicable to the granting of a perpetual injunction under the 
Specific Relief Act. 


Nusserwanjt Merwanjt Panday v. Gordoni, I 

ån injunction may be rightly refused on account of the plaintiff's conduct in 
refusing an offer made by the defendants at the bar unless having regard to the 
financial position of the defendant there is reasonable apprehension that the offer 
will not be carried ‘out. 


Appeal from the Judgment of Boddam, J., sitting on the 
original side of the High Court of Madras, in C. S. No. 49 of 1902. 


W. Barton, R. F. Grani, and Branson and Branson for 
appellants. 


E. Norton, K. Brown, and A. E. Rencontre for lst to-3rd 
respondents, The Hon. the Advocate-General, Allan Daly, and E 
O. Alegasingaracharvar for 4th respondent. 


The Court delivered the following 


JUDGMENTS.— The Chief Justice :—This is an appeal from an 
order of Mr, Justice Boddam by way of an interlocutory or tempo- 
rary injunction. On the 9th of June 1899, the plaintiffs and the 
defendants entered into an agreement, of which the provisions 
which are material for the purposes of the question now before 
the Court are as follows :— 


Paragraph 1 says, “ For the purpose of carrying on the said 
mica mining work the said firm shall advance to the said Ansur’ 
Subba Naidu, Mahomed Khyruddin Sahib and Madhina Kondappa 
Naidu to enable them to carry on the same the sum of Rs. 10,000 
only without interest." : 


Paragraph 2 says, “that for these considerations the defend- 
ants agree to deliver at the godowns of the plaintiffs at Madras 
all mica produced by the mines worked by them as aforesaid.” 





1, I, L. B., 6 B. 266, 
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Paragraph 6 says, “Theo defendants bind themselves to consign Subba Naidu 
all mica produced by their mines worked by them to the plain- BadshaSahib, 
tiffs upon the terms agreed to between the parties, and they bind Chief Justice. 
themselves that they will not directly or indirectlyei ther in their 
own names or in the names of their servants, relatives or others 
deliver for sale or dispose of otherwise or keep in stock anywhere 
outside the mines any mica produced from the mines worked by 
them or on their behalf to any one or other than the said firm 
for a period of nine years from the date of this agreement." 


Paragraph 20 says, “ On the expiry of the period of nine years, 
the defendants will refund the amount of Rs. 10,000 advanced to 
them for carrying on all their mining work." On the "th of 
November 1901 a mortgage agreement was entered into between 
the plaintiffs and the Ist and 8rd defendants. The mortgage 
agreement no doubt placed matters upon a new footing. But the 
mortgage agreement does not reliove the defendants from their 
positive obligation to consign all their mica to the plaintiffs during 
the currency of the agreement or from their negative obligation 
not to consign the mica to third parties during that period. 
Neither of these obligations are qualified: or modified by the terms 
of the mortgage deed of November 1901. Now the injunction 
which has been granted by the learned judge is in these terms :— 
‘That the defendants, their agents and all persons claiming 
through or under them be restrained from moving, consigning, 
selling, alienating, or disposing of 281 cases of mica marked with 
certain letters now in the Madras Salt Cotaurs or elsewhere, and 
all or any such other mica as may be produced from the defend- 
ants’ mines pending the further order of this Court. Mr. Grant’s 
first contention was this. He says that inasmuch as the positive 
covenant could not be enforced by a decree for specific perform- 
ance, a breach of the negative covenant ought not to be restrain- 
ed by an injunction. Now we are relieved from considering the 
question as to whether the positive covenant in this case can or 
cannot be specially enforced, because it is conceded by the counsel 
on behalf of the plaintiffs that it cannot. In this state of things 
therefore, it has to be considered whether under the law of this 
country a breach of the negative covenant not to consign to third 
‘parties can be restrained by injunction. The law with regard to 
the granting of permanent injunctions is regulated by the pro- 
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Subba Naidu visions of the Specific Relief Act. Section 56 says, “ An injunction 


v. 
BadshaSahib. 


Chief Justice, 


cannot be granted in certain specified cases including an injunction 
to prevent the breach of & contract, the performance of which 
would not be specifically enforced,”  Thatis clause fof section 56. 


Section 57 says, “ Notwithstanding section 56, clause f, where 
a contract comprises an affirmative agreement to do a certain act, 
coupled with a negative agreement, expressed or implied, not to do 
a certain act, the circumstance that the court is unable to compel 
specific performance of the affirmative agreement shall not pre- 
clude it from granting an injunction to perform the negative 
agreement, provided the applicant has not failed to perform the 
contract so far as it is binding on him.” Then, section 54, which 
is the first section of Chapter X, which deals with perpetual 
injunctions is as follows :— 


« Subject to the other provisions contained in or referred to 
by this chapter, a perpetual injunction may be granted to prevent 
the breach of an obligation existing in favor of the applicant 
whether expressly or by implication. When such obligation arises 
from contract, the Court shall be guided by the rules and pro- 
visions contained in Chapter II of this Act.” Now some of the 
rules and provisions are to be found in section 21 which speaks of 
contracts which cannot be specifically enforced, and. one of the 
contracts which under that section cannot be specifically enforced 
is referred to in paragraph b, “A contract which runs into such 
minute or numerous details, or which 1s dependant on the personal 
qualifications or volition of the parties, or otherwise from its 
nature is such that the Court cannot enforce specific performance, 
of its material terms," and Mr. Grant’s proposition of law is that 
section 57 only applies to the case of contracts which are specified 
in section 21, clause (b). In other words he says that section 57 
only applies to cases which I may describe compendiously as cases 
like Lumley v. Wagner]. There is certainly nothing in the words 
of section 57 to suggest that so narrow a construction should be 
placed upon it. The section is really a proviso to section 56 
which cuts down the operation of the preceding section. Mr. Grant 
has been unable to cite any decision of the Courts in this country 
in support of the proposition which he put forward, though no doubt 
there are expressions of opinion in the text-books which support his - 


1. 1 De. G. M. and G. 604. 
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proposition. The authorities, such as there are, are against the Subba Naidn 
proposition which he invites us to adopt. Although the facts in Badaliagahih. 
Madras Railway Company v. Rust’ are not precisely the same as those 
in the present case, it supports the view that section 57 means what 
it says and that itis not to be cut down as Mr. Grant suggests. 
That decision no doubt was only the decision of a single Judge. 
With reference to the point the learned Judge says, “Tt is argued 
that when the remedy by specific performance of a contract is 
expressly refused by Chapter IT of the Specific Relief Act, then by 
virtue of section 54, clause 2, an Injunction cannot be granted, and 


Chief Justice. 


therefore that this contract being one extending over more than 
three years, and therefore not capable.by section 21, clause (g), of 
specific performance cannot be the subject of an injunction. It 
seems to me that this argument would make section 57 of the Act a 
nullity.” In that case Mr. Grant appeared as counsel and he 
advanced precisely the same argument which he advanced to-day. 
In that case the Court declined to adopt his argument and I think 
rightly. As regards the case of Charlesworth v. MacDonald?, I do 
not think it can be said to afford us any assistance because 
the question in that case arose in Zanzibar where the Specific 
Relief Act has no application. With regard to Mr. Grant’s conten- 
tion that section 57 only applies to what I have described as 
cases like Lumley v. Wagner?, it has to be observed that one of 
the illustrations to section 57, viz., illustration (c), is are-production 
of the decision in Lumley v. Wagner,’ but that it is only one of 
the five illustrations. The other illustrations relate to facts which 
are quite distinct from the facts which were in question in Lwumley 
v. Wagner. That, I should have thought, was decisive as to the 
question whether the Legislature intended that section 57 should 
only apply to cases falling under section 21 (b). If the Legis- 
lature intended that section 21 should apply, nothing would have 
been easier than to have said so. It seems to me it may well be 
that the Legislature designedly adopted these general terms for the 
purpose of avoiding in this country the difficulties which have 
risen in the English Courts with regard to cases of this character— 
difficulties which resulted in the English authorities being some- 
what confused and not altogether reconcilable. 


— 


l. IL L. R., 14 M. 18. 2. I.L. R., 28 B. 103. 3. 1. De. G. M, & G, 604, 
C, 


Subba Naidu 
y. 
BadshaSahib. 


Chief Justice, 
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As regards section 57, it comes to this: can it be said that the 
applicant has failed to perform the contract as far as itis binding 
on him; because if he has failed to perform the contract so far as itb 
is binding on him, then by the express words of the proviso to section 
57 he will not be entitled to any relief. Now, what is the evidence 
before the Judge when he made the order which is sought to be 
set aside. First, he had the affidavit which was filed on behalf 
of the plaintiffs. I need refer to only one or two “paragraphs. 
Paragraph 2 refers to the terms of the agreement, and the third 
paragraph. says, “That the defendants consigned mica to us at 
Madras only up to November 1901, but have failed to consign any 
further mica, alihough I am informed and believe they have large 
quantities of mica collected and stored since that date." Para- 
graph 5 says, “ That the 1st and 8rd defendants have entered -into 
an agreement with one Venkatasubbiah to consign through him 
for sale all the mica prodaced in the defendants’ mines.” Para» 
graph 7 says, “In pursuance of the fraudulent agreement with the 
said person, the lst and 8rd defendants have consigned for-sale 
by him of mica which was produced by the defendants’ mines since 
November 1901 consisting of about 231 cases or thereabouts and 
valued at Rs. 40,000 or thereabouts, and the said cases I am 
informed and believe have arrived by rail at the Salt Cotaurs, 
Madras, and marked (with certain letters) instead of the usual 
mark indicating my firm." These are the material allegations in 
the affidavit of the plaintiff. A very long affidavit was filed on 
behalf of the defendants: With regard to that affidavit I have not 
the least hesitation in saying that J9ths of it is wholly irrelevant: to 
the question which we have to consider. I have given the best 
attention I can to this affidavit, and the conclusion I have come to is 
that it does not show that the plaintiffs failed to perform their 
contract in so far as it was binding upon them. 


But having regard to the admissions which the defendants 
themselves make in the affidavit and reading the allegations 1n the 
affidavit filed on behalf of the plaintiffs by the light of these ad- 
missions, it seems to me that if che plaintiffs have failed to perform 
their part of the contract, their failure is the direct result of the 
deliberate breach of the contract by the defendants. If this is so, 
it does not lie in the mouths of the defendants to say that 
plaintiffs have failed to perform the contract so far as it was 


~ 
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binding upon them. But, as I have said, I think there is nothing s Naidu 
on evidence to show that the plaintiffs failed to perform the con- padshaSabib. 
tract so far as it was binding on them. Of course it has to be borne MAN 


in mind that the injunction granted in the present case was not a 
permanent injunction, the law with regard to which is laid down 
in the Specific Relief Act, but a temporary injunction, the law with 
regard ‘to which is regulated by the provisions of the Civil Proce- 
dure Code: Section 498, Civil Procedure Code, is quite general and 
says: “In any suit for restraining the defendant from the commit- 
ting a breach of contract or other injury, whether compensation be 
claimed in the suit or not, the plaintiff may, at any time after the 
commencement of the suit and either before or after judgment, 
apply to the court for a temporary injunction to restrain the defen- 
dant from committing the breach of contract or injury complained 
of, or any breach of contract or injury of a like kind arising out of 
the same contract or relating to the same property or right." The 
granting of a temporary injunction under the powers conferred by 
this section is a matter of discretion. True, it is a matter of judicial 
discretion. But if the court which grants the injunction rightly 
appreciates the facts and applies to those facts the true principles, 
then that is a sound exercise of judicial discretion. With regard to 
this part of the case, Mr. Grant contended that the issue of an 
interlocutory or temporary injunction is governed by precisely the 
same principles as the granting of a permanent injunction at 
the trial of the case, and in support of that proposition he re- 
ferred to an observation of Sir Charles Sargent in Nusserwanjs 
Merwanji Panday v. Gordon.+ The observation is at page 279 
of the report, and there the learned Judge says, “ It is plain, 
however, that, apart from the special circumstances which deter- 
mine whether the court should in its discretion grant an injunction 
before the hearing of the suit, the same general principles must 
equally apply to the granting of a temporary injunction as to a 
perpetual injunction, and those principles must, therefore, be 
sought in the Specific Relief Act itself.” Now, having regard 
to the fact that the law with regard to the granting of a per- 
petual injunction is to be found in the Specific Relief Act and is 
laid down with great precision, and that the law with regard to the 
granting of a temporary injunction is to be found in the Civil 


L IL L. R., 6 B. 266. 
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RHODE Naidu Procedure Code and is declared to be a matter for discretion, if it 
Badsha Sahib. were necessary to consider the point, I am not sure I should be 
Chief Justice. Prepared to go quite so far as Sir Charles Sargent. However, it 
.. ls-not necessary to consider that point now, because so far as this 

case is concerned Iam prepared to go so far, and I say that the 

conduct of the plaintiffs has not been such that the court will 

decline to give them any relief by way of a permanent or 

temporary injunction. Here, can it be said that the conduct of 

the plaintiffs has been such as to disentitle them to an injunction, 

That has to be considered with reference to the allegations made 

in the affidavit fled on behalf of the defendants. With regard. to 

that I do not desire io repeat the observation which I have mado. 


Various other grounds were urged by Mr. Grant as reasons 
"why this injunction ought not to be allowed to go, and he referred 
to the offer which was made by the defendants at the bar. Tt has. 
been decided at any rate in England that an injunction was rightly 
refused on account of the conduct of the plaintiffs in refusing an 
offer made by the defendants, there being no suggestion that the 
offer would not be carried out. The facts in that case are widely 
different from the facts in the present case. In the present case 
even if the offer is accepted, there is considerable doubt whether, 
having regard to the financial position of the defendants, the offer 
would in fact be carried out. Then Mr. Grant referred to the 
balance of convenience. and he cited numerous English authorities 
in which it was held on the facts of those particular cases that the 
( balance of convenience was not in favor of the injunction going. 
| All I say with regard to this case is that on the evidence as it now 
| stands I am not satisfied thatthe balance of convenience is not in 
favor of the injunction in the form in which it was issued. The 
matter is one of judicial discretion, and it seems to me the learned 
Judge in making the order did exercise a sound judicial discretion 

and his order was right. Ithink this appeal must be dismissed 

with costs of plaintiffs and 2nd defendant. | 


Benson, J.—I concur. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Davies and Mr. Justice Benson. ` 


Kumarasami Goundan and another Appellants* 
(4th Defendant’s 
v. representatives), 
Nanjappa Goundan and others —. Respondents 
(Plaintiffs and Defen- 


dants 1, 2, 9 and 3). 
Hindw Law—Gift or assignment by grandfather I, binding nature of, as against 
grandsons —Grandsons claiming in their own right and not as heirs of the grand- 


father-—- Suit for cancellation not necessary. 


Where an assignment of certain property by the grandfather is invalid as against 
his grandsons, the Jatter are entitled in their own right as co-parceners to recover the 
property and are not bound to sue for cancellation of the invalid assignment in the 
first instance. 

Appeal from the decree of. the Subordinate Judge’s Court of 
Coimbatore in O. S. No. 29 of 1899, 


Defendants 1, 2 and 8 were the owners of the plaint property. 
They mortgaged the same on 9th August 1882 to N anjappa Goun- 
dan, the paternal grandfather of the plaintiffs. In a partition suit 
between Nanjappa’s sons, plaintiff’s father was declared entitled 
to $rds share of this mortgage debt and the 5th defendant to 
4rd share under certain conditions which remained unfulfilled until 
suit. Nan] appa Goundan shortly before his death frau dulently and 
without consideration assigned the mortgage to his sister. Plaintiffs 
now sue for recovery of the money due under the mortgage by sale 
of the hypotheca impugning the assignment as sham and invalid. 
Defendants 1 to 3 pleaded that the plaintiffs had no right to 
recover, as their grandfather, the late Nanjappa, assigned the debt 
to his sister, and that upon her death the 4th defendant, the sister’s 
heir, demanded payment and that they therefore sold the mort- 
gaged property to the 4th defendant'in discharge of the debt. The 
4th defendant contended that the assignment was true and valid 
and that the plaintiffs could not maintain this suit without 
cancelling the assignment even if it should be invalid as against 
the plaintiffs and that the plaintiffs’ right of suit for cancellation 
was barred by lapse of time. The District Judge held that the 
assignment was sham, that plaintiffs were not bound to sue for 
a ee ab 


# Á, No. 2l of 1901, 5th August 1902, 


Kumarasami 
Goundau 


v. 
Nanjappa 
Goundan. 
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boe vancdibuton. He, therefore, gave a mortgage-decree in fávour of 
oundan l - i 


v. plaintiffs and 5th defendant. Hence this appeal by 4th defendant. 
Nanjappas A l 
E | S. Kasturiranga Aiyangar for appellant. 


P. S. Sivaswami Aiyar for Ist.and 2nd respondents. 
The Court delivered the following 


JUDGMENT :—We agree with the Subordinate Tidee that 

no consideration for the’ deed of assignment Exhibit A. has been 

' proved, and that it was not necessary for the plaintiffs to sue for 

the cancellation of that instrument as they do not claim as heirs of 

their grandfather, but in their independent right. as co-parceners 

in the property which he attempted to wrongly alienate pum V. 
Kunchi Amma!.) k 


The appeal fails and is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :--Mr. Justice Bhashyam Aiyangar. 


Subramania Iyer P n .. Petitioner* .." 
j | (Plaintif). 
Doraisami Tevar and others T . ... Respondents . 
(Defendants). 
Subramani Pr ovincial Small Cause Courts Act (IX of 1887), Schedule II, Art. 18—Editor of news- 
bd paper—Appotntment under trust-deed by author of trust —Suit for salary Proingan 
Doran in trust-deed — Suit not cognizable by Court of Small Causes. 
Tevar. A suit for salary due under a trust-deed by the editor of a newspaper appointed 


as such under the same trust-deed is a suit to enforce the performance of the trust, 
and is, therefore, not cognizable by & Court of Small Causes. ' E 


Petition under Section 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Subordinate Judge’s Court of | 
Madura (West) in S. O. Suit No. 964 of 1901. 


Plaintiff was the owner of a press in Madura and was conduct- 
ing a newspaper. The newspaper ceased to exist and plaintiff 
appears to have been desirous of selling the press. The Ramnad Raja 
bought the press and executed a trust-deed on 27th July 1893 by 
which the press was vested in trustees for the benefit of the Madura 
Public and the newspaper was to be re-started and the plaintiff was 
to be the editor of the newspaper on a salary: of Rs. 100 a month, 


* C. R. P. No. 100 of 1900. — ~ 6th August 1902. 
1, I. L. R.o, 14 M. 26. 
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‘The plaintiff resigned his appointment on 11th October 1898 and Subramania 
. brought this suit against the trustee for salary due to him fr om the ue 
date of the trust to the date of resignation. The suit was filed in oe 
the small cause side, The Sub-Judge dismissed the suit holding that 


plaintiff was not entitled to any salary. Hence this revision petition. 

S: Srinivasa Aiyangar for petitioner. 

P. B. Sivaswami Aiyar for respondents. 

This petition coming on for hearing, the Court delivered the 
‘following  . 

JUDG MENT :—This suit clearly falls under article 18 of the 
.second schedule to Act IX of 1887 being a suit relating to a trust. 
The plaintiff was appointed by the author of the trust and not by 
the trustees as editor, and relying upon that appointment he claims 
that the defendants as trustees should carry out the direction in 
the instrument of trust and pay him his salary as therein provided 
until his resignation. If the plaintiff, therefore, has any cause of 
action, itis to enforce the carrying out of one of the directions in 
the instrument of trust, 4. e., to enforce the performance of the trust 
inso far as it relates to the plaintiff. In this view the plaint should 
have been returned to be presented to the proper court, and it is 
accordingly now ordered to be returned. The revision petition is 
otherwise dismissed but without costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Boddam and Mr. Justice Bhashyam Aiyangar. 
"Raja Simhadri Appa Row _ ...Petitioner* in ‘all cases (Defendant). 
j 


~ Rámachandrudu ..Respondent* in O. R. P. No. 408 
of 1901 (Plaintiff). 


Civil Procedure Code, Ss. 13 and 586—Decision in regular side as to rate of rent-—No Raja 


second, appeal maintainable—Subsequent suit in small cause side—Court of compe- jus s E 


tent jurisdiction —Res-judicata.; ` v. 
A decision as to the rate of rent due to the landlord in a former suit would be Rama- 


h 
' ves judicata and the operation of this principle would-not be rendered nugatory by andrudu. 


„the fact that there was no second appeal under S. 586, C. P. C., from such decision, 
Ahmed v. Moidin! followed. i 
.. A decision passed by the Munsif on the regular side may be ves judicata in & 
i "subsequerit suit filed before the same Munsif on the small cause side. The District 


"#0. R. P. No. 403 and other connected petitions. 15th August 1902. 
^ 1, I. L. B, 24 M, 444 


4" 


Raja 
Simhadri 
Appa Row 

v 


Rama: 
chandrudu. 
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Munsif on^the regular side of his court is, within the meaning of S. 13, C. P. C., 8 
court of jurisdiction competent to try the small cause suit, though by reasan of the 
prohibition in the Provincial Small Cause Courts Act, a regular court cannot try a 
small cause suit if there is a Small Cause Court capable of trying it, 


Petitions under Section 25 of Act IX of 1887 praying the High 
Court to revise the judgments and decrees of the Court of ‘the 
District Munsif of Tenali in S. C. Suits Nos. 241 to 243, 246 to 
247, 249, 248, 251 to 262 and 266 to 270 of 1901 respectively. ` 


S. E. Ramasubba Aiyar and K. N. Aiya Aiyar for petitioner. 


P. S. Stvaswami Aiyar and C. Venkatasubbaramiah for res- 
pondents. 


These petitions coming an for hearing the Court delivered the 
following 


JUDGMENT :—The decision of the Court of Appeal in O. S, 
No. 1 of 1897 on the file of the District Munsif of Gudivada that the 
rate of rent for the class of lands now in question is Rs. 6 per acreis 
clearly res judicata in favour of the landlord, the defendant inthis 
suit, and the fact that by virtue of Section 586, C. P. C., no 
second appeal lay to the High Court in that case, does not make 
such decision inoperative as res judicata in the present suit (Ahmed 
v. Moidin!). The contention that, as the former suit was a 
regular suit and the present only a small cause suit, the decision 
in such former suit cannot operate as res judicata in the present 


Suit because the District Munsif of Gudivada cannot. take cogni- 


zance on his regular side' of this suit which is a Small Cause | 
Suit is manifestly untenable. Under the Small Cause Courts Acta 
suit cognizable by a Small Cause Court is not to be instituted and 
tried by an ordinary Civil Court if, and so long as, within the 
local limits of its jurisdiction, a Small Cause Court is established 
competent to take cognizance of such Small Cause Suit. But that 
circumstance does not within the meaning of Section 13 of the 
Code of Civil Procedure make the ordinary Civil Court, viz. in . 
this case the Court of the District Munsif of Gudivada on his 
regular side, a Court which is not a Court of jurisdiction competent 
to try the present suit. The decrees of the lower Court are there- 
fore reversed and the suits dismissed with costs throughout. 


pp 
| l. LL. R., 24 M. 444, s 
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Present :—Mr. Justice Subrahmanya Aiyar and Mr. Jüstice Davies. 


Vaikuntam Ammangar .. Appellant* (Plaintiff). 
v. 
Kallapiran Aiyangar... .. Respondent (Defendant). 
Contract Act, s.69—Hindu Law—Griha Pravesam and Rithusanti expenses—Person Vaikuntam 
interested in making payment—Girl’s mother. te eee 
Kallapiran 


Griha Pravesam (entering the husband’s house) and Rithusanthi (nuptials) are 
essentially connected with the disposal of a Brahmin girl in marriage and form part 
of the marriage ceremonies, and a person who takes by survivorship the share of 
the deceased in undivided property is bound to perform such ceremonies for the 
daughter of the deceased. The mother of the girl incurring such expenses is a 


Aiyangar. 


person interested in making the payment and is entitled to recover them from the 


person in possession of the joint property under s. 69, Contract Act. 


Second Appeal from the decree of the District Court of 
Tinnevelly in A. S. No. 188 of 1900, presented against the decree 
of the Court of the District Munsif of Srivaikuntum in O. S. 
No. 359 of 1898. 


The parüi-s were the same as in the case reported in LL. R., 
23 M. 512. The case there reported was in respect of expenses 
incurred by the mother for the marriage of the daughter. Subse- 
quently the mother incurred expenses for Grihapravesam, Dipavali, 
Kartigai, Ritusnanam, and Ritusanti, and brought the present 
suit to recover them from her brother-in-law. The Court of first 
instance granted a decree in respect of all the items claimed on 
the ground' that such expenses were incurred in accordance with 
the custom of the country. The District Judge reversed the 
decree of the District Munsif and dismissed the suit on the ground 
that there was no legal obligation to pay these expenses. Hence 
this second appeal. 


T. B. Venkataramasastrt for P. S. Sivaswami Aiyar for 
appellant. diei 


A. K. Sundaram Aiyar for M. R. Ramakrishna Aiyar for - 
respondent. 


— *8.A.No. 1004 of 1901. — FOOL 
D 


- . Bth November 1902. 


Vaikuntam 
POE 


Kalapiran 
Aiyangar. 
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The Court delivered.the following 


JUDGMENT :—That the defendant was liable to be charged 
with the expenses for the marriage of the plaintiffs daughter 
was decided in the previous case (Vatkunium Ammangar v. Kalla- 
piran Aiyangar+), So the only question before us is whether 
the expenses herein claimed, ‘which were subsequently incurred, 
are legitimate marriage expenses. Upon the authorities it 1s 
perfectly clear that the ceremonies of Griha Pravesam and Ritu- 
santi are essentially connected with the disposal in marriage 
of a girl ofthe Brahmin caste and invariably forma part of the 
marriage ceremonies. The circumstances that all the ceremonies 
are not now conducted consecutively as of old, does not affect the 
liability to pay for them by the person responsible in law to meet 
the charges connected with the girl's disposal in marriage, who 
in this case is the defendant. -The amount allowed by the Munsit, 
which the judge also considers proper; was Rs. 15 for the Griha 
Pravesam and Rs. 140 for the Ritusanti, and we allow the 
plaintiff these sums or Rs. 155 in all. 


It is not shown that the three other items claimed are legiti- 
mate expenses under the law. The fact that such expenses are 
usually incurred will not make them legally binding on the defend- 
ant. We must, therefore, disallow them in toto. It is objected that 
the plaintiff has not the right to sue, but as she is the person who 
was interested in making the payment which the defendant was 
bound to make, she was entitled to sue under S. 69 of the Indian 
Contract Act, as laid down in the former case. 


We reverse the decree of the District Judge and in modifica- . 
tion of the Munsif’s decree award to the ae Rs. 155 with 
costs on that amount throughout. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson, Mr. Justice Bhashyam Aiyangar 


and Mr. Justice Moore. 


^— Ratnamasari Appellant * 

: (Plaintiff). 
Akilandammal and others e .. Respondents 
(Defendants). 


Limitation Act, Sch. II, Arts, 118, 119 and 141—Specific Relief Act, S. 42—Hindw Law 
Suit to set aside or establish an adoption—Suit for bare declaration —Swit for 


recovery of possession. 

— Held, by the Full Bench (Blrashyam Aiyangar, J. dissenting) that whoré a plain- 
tiff cannot obtain a decree without getting a decision that an adoption is invalid or 
never in fact took place, or that an adoption is valid his claim will be governed by 
Articles 118 and 119, Sch. II, of Act XV of 77 though he may also seek for the 


recovery of possession of immoveable property. 


Art. 141 of the same Act does noi apply to a case where the plaintiff cannot 


succeed without inpugning or establishing an adoption. 


Per Bhashyam <Aiyangar, J.:—Articles 118 and 119 apply only to declaratory 
suits sanctioned by S. 42 of the Specific Relief Act. 


Appeal from the decree of the Subordinate Judge's Court of 
Bellary and Salem at Salem in O, S. No. 7 of 1897. 


E. Shadagopachariar for appellant. 
P. S. Sivaswamy Avyar for respondent. 


The Court delivered the following 


JUDGMENTS :—Moonz, J. :—t he plaintiff's suit has been dis- 
missed as being barred by limitation under Art. 119 of the second 
. Schedule attached to the Limitation Act. There is practically no 
dispute as to the facts of the case. The adoption is alleged to have 
taken place in 1880. The rights of the plaintiff as adopted son 
were interfered within 1889 and this suit was not brought till 1897. 
In the plaint the plaintiff prays for a declaration that he is the 





* A. 52 of 1900. l _ 9rd October 1902, 
: l 


Ratusmagari 
v. 
Akilandam- 
mal, 
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Ratnamasari adopted son of Arunachala Asari and also for the recovery of certain 
v. ' : ‘ . 
Akilandam- properties which he claims to be entitled to as such adopted son. 


mal. 
Eon 


Moore, J. 


Tt is clear that under Art, 119 this suit, in so far as the prayer 
for a declaration is concerned, is barred. It is, however, urged, 
that the plaintiff has 12 years within which to bring his suit for the 
recovery of the property. 


The decisions of the several High Courts in India on the 
important question thus raised are most conflicting, and it cannot 
be said that the matter has been conclusively decided by the Privy 
Council. The decisions of their Lordships bearing on this point 
which have to be considered are Jagadamba Chowdhrant v, Dakhina 
Mohun1, Mohesh Narain Moonshi v. Taruck Nath Moitra? and 
Luchmun Lal Chowdhry v. Kanhya Lal Mowar?. The case dealt 
with in the 13th vol. of the I. A. was one which came under Article 
129 of Act IX of 1871 which was as follows :— 
sa € 

Danco ants | Melo | ie fue mis past 


ee ———— Cu CuM— QÓ 


199. To establish or] 12 years ... | The date of the adoption 
seb aside an or (at the option of the 
adoption. plaintiff) the date of the 

death of the adoptive 
father. 


"mE ———— ee 

As to the wording of this Article their Lordships observe that 
the expression “suit to set aside an adoption” is not quite precise 
as applied to any suit. ‘An adoption may be established but can 
hardly be set aside though an alleged or pretended adoption may 
be declared to be no adoption at all.” It is further pointed out that 
the expression “set aside an adoption" has been for years applied 
to proceedings which bring the validity of an alleged adoption 
under question and applied quite indiscriminately to suits for pos- 
session of land and to suits of a declaratory nature.” Reference is 
eh ae ew se a a et 

^ LR, 131 A. 84; L D. Rẹ 183 0.308. 2 LR, 201. A. 30; 20 C. 487. 
3. L. R., 221. A. 51, 22 C. 609. 
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then made to the alteration introduced in the Limitation Act of 
1877 where the two following Articles take the place of Article 
129 in the Act of 1871 :— . 


118. To obtain a declaration 6 years. | When the alleged adop- 
that an alleged adop- tion becomes known to 
tion is invalid or never the plaintiff. 
in fact took place. 


119. To obtain a declaration| 6 years.| When the rights of the 
that an adoption is|. adopted son as such 
valid | are interfered with. 





nd 





Alluding to these new Articles their Lordships observe that 
whether the alteration of the language denoted a change of policy 
or how much change of law it effected were questions not then 
before them, adding however that they might “fairly infer that 
the Legislature considered the expression ‘suit to set aside an 
adoption’ to be one of a loose kind and that more precision was 
desirable". Their Lordships proceed as follows :—“ If then the 
expression is not such as to denote solely, or even to denote accu- 
rately, a suit confined to à declaration that an alleged adoption is 
invalid in law or never took place in fact, is there anything in the 
. scope or structure of the Act to prevent us from giving to it the 
ordinary sense in which itis used, thoughit may be loosely, by 
professional men ? The plaintiff's counsel were asked, but were not 
able, to suggest any principle on which suits involving the issue of 
adoption or no adoption must, if of a merely declaratory nature, 
be brought within six years from the adoption, while yet the very 
same issue is left open for twelve years after the death of the 
adopting widow it may be fifty years more, if only it 1s mixed up 
with a suit for the possession of the same property. It seems to 
their Lordships that the more rational and probable principle to 
ascribe to an Act whose language admits of itis the principle of 
allowing only a moderate time within which such delicate and 
intricate questions as those involved in adoptions shall be brought 
into dispute, so that it shall strike alike at all suits in which the 
plaintiff cannot possibly succeed without displacing an apparent 
adoption by virtue of which the defendant is in possession.” 


Ratnamasari 


y. 
Akilandam- 
. mal. 


Moore, J. 


Ratnamasari 


v. 
À kilaundam- 
mal. 
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Moore, J. 
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The next decision to be considered is that of Mohesh Narain 
Moonshi v. Taruck Nath Moitrat. In that case the plaintiff 
who had been in possession of one half of an immoveable estate 
as the adopted son of one Shib Narain sued for the recovery of 
the possession of the remainder of that estate. The defendant 
who wasin possession of the property sued for, maintained that he 
was eutitled to it as the adopted son of Shib Narain. Their Lord- 
ships observed :— The present is not a suit in which the plaintiff 
expressly asks for a decree to ‘set aside’ the defendant’s adoption or 
to obtain a declaration that the ‘ adoption was in valid’, which would 
probably be a more apt expression to use. The plaintiff merely 
asks for a declaration of hisright, and that possession may be given 
to him of the properties in dispute. But this, in the circumstances, 
obviously involves the setting aside of the defendant’s adoption, 
or in effect a judgment or finding by the Court that the adoption 
is invalid, for the defence of possession founded on the adoption 
directly involves the decision of the question—was the adoption 
invalid ?" Their Lordships therefore following the decision in 
Jagadamba Chowdhrant v. Dakhina Mohun? held that the plain- 
tiffs suit was barred by limitation. Towards the conclusion of their 
judgment their Lordships, in refusing to adopt a suggestion that had 
been made before them that the question of limitation should be 
decided by them with reference to the provisions of the Act of 1877 
and not of 1871, remark that it seemed to them to be more than 
doubtful whether, if the case then before them was to be decided as 
if the words of the Act applicable to the case were “to obtain 
a declaration that an alleged adoption is invalid or never iu fact 
took place" in lieu of the phrase “to set aside an adoption”, the 
plaintiff would thereby take any advantage. The last decision of 
the Privy Council that has to be considered is that of LDuchmun 
Lal Chowdhary v. Kanhya Lal Mowar?. The case there dealt 
with is the only case in which the effect of Art. 118 of the Act 
of 1877, in a suit for possession, can be deemed to have come 
up for decision before the Privy Council. The case was argued 
before their Lordships with reference to Art. 118 which- was 
assumed to govern the case. In their Judgment it was pointed out 
by their Lordships that if the adoption there under-consideration was 


1. L.R., 201. 4.80; 200.487. ` 2. L.R., 181. A. 84; 13C, 308. 
3. LR. 22 I. A. 61; 22 C. 609. 
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l one made by the widow of a son to herself and not to her husband 
| Which the High Court had held was the right construction of the 


deed of adoption produced, the plea of limitation could have no 


application to the suit which was oné brought for the recovery of 


. the husband's estate. Their Lordships, however, went on to ob- 


‘serve that the suit was not barred by limitation on the ground that 


it.had not been shown that the alleged adoption became known to 


the plaintiff (respondent) within six years of the institution of the 


-suit. Here it'is clear that their Lordships dealing with a suit by a 


reversioner seeking possession of an estate on the death of a widow 


-and being met by the ple» of the defendant in possession that he 


> 


had been adopted.by the widow as a son to her husband, held that 
such a case would be governed by the provisions of Article 118 in 


. the second schedule attached to the Act of 1877. As to the view 
‘that should be taken of the effect of this judgment I agree with 


the opinion of Jenkins, Ca. (at p. 278) and Candy, J. (at pp. 


. 219—281) of the judgment in Shrinivas v. Hanmant'. Reading 
these three decisions of the Privy Council carefully, it appears 


to me to admit of no reasonable doubt that the view that their 


| Lordships take is that, where the plaintiff cannot obtain a decree 
. Without getting a decision that an adoption is invalid or never 


in.fact took place, or, on the other hand, a decision that an 
adoption is valid, the question as to whether his ‘claim is barred 


by limitation must be decided with reference to the provisions 


of Arts. 118 and 119 of the Act of 1877 just as in the case 
of similar cases brought before that Act was passed, the ques- 


_tion of limitation had to be dealt with under the provisions of 


Art. 129 of the Act of 1871. Art. 141 of the Act of 1877 can 
be applied only in cases where the plaintiff can succeed without 
impugning the validity of an adoption or obtaining a decision that 


‘an adoption is valid. There is, in fact, as it appears to me, no 


distinction that can possibly be drawn between a suit to set aside 


an adoption and a suit to get a declaration that an adoption 1s 
invalid except that the former is a loose and inaccurate expression, 


while the latter is the correct phrase to use. If their Lordships of 
‘the Privy Council had drawn a distinction between the two classes 


- of eases, we should, of course, be bound to accept this view taken 


by them, but they have, on the other hand, as it appears to me, in 
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"nien the judgments that I have referred to, shown clearly that they are 
. Akilandam- not prepared to make any distinction. I am bound to follow and 


mal, 


Moore, J. 


accept the clearly expressed opinion of their Lordships, notwith- 
standing that no one of their judgments can be considered, as I © 
have already observed, to amount to an absolutely conclusive 
decision on the matter at issue in the present case. The question, 
in short, is, in my opinion, decided by authority. I assent to the 
view taken as to this matter by our own Court (Parvathi Ammal v. 
Saminatha Gurukal*) and Bombay (Shrinivas v. Hanmant*) and 
dissent from the decision arrived at; by Calcutta (Jagannath 
Prasad Gupta v. Runjit Singh?) and Allahabad (Lali v. Murli 
Dhar*). This appeal should, in my opinion, be dismissed with costs. 


BuasHyam AIYANGAR, J. :—The facts admitted or found are that 
one Arunachala Asari, who was the owner of the bungalow for the 
recovery of which this suitis brought, died in June 1885, leaving him 
surviving a widow, whom, shortly before his death, he authorized 
by word of mouth to adopt as his son the plaintiff,his daughters’ son, 
and that in May 1886 the plaintiff was duly adopted by the widow 
of Arunachala Asari. On the death of Arunachala Asari, his nephew 
Ariyaputra, claiming as his undivided nephew, applied for a certi- 
ficate for the collection of debts due to Arunachala and, on his 
death in March 1886, two of his widows, the Ist defendant and one 
Chinna Angammal, now deceased, continued the proceedings and 
obtained a certificate for the collection of the debts. And on the 
strength of such certificate the lst defendant has been collecting 
the rent due by the tenant in occupation of the bungalow from 1889 
and appears to have taken actual possession of the bungalow from 
the tenant in 1896, The present suit was instituted on the 4th May 
1897 for recovery of possession of the bungalow and was dismissed 
by the Subordinate Judge as barred by the law of limitation under 
Article 119 of Schedule II to Act XV of 1877, And the question 
for consideration in this appeal is whether Article 119 of Schedule 
II to the Limitation Act is applicable to the case. 


It appears from paragraph 10 of the judgment of the Sabor- 
dinate Judge that the plaintiff was a minor in 1889 when the 1st 


~ 
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defendant began to collect the rent and thus reduced the bungalow Ratnamasari 
into her possession, I presume that the suit was not instituted within 4 ķilandam. 
three years after the plaintiff attained the age of majority. For, if ma. 

-it was instituted within three years after attaining majority, the Bhashyam 
suit can in no view be barred by the law of limitation. In paragraph a 
4 of.the plaint it is stated that the plaintif?’s status as adopted son 

` was finally adjudicated on in Civil Suit No. 416 of 1895 on the file 

of the District Munsif of Namakal ‘though the Ist defendant 

contested it'; the judgment in the said suit does not appear to have 





been filed in the case and no argument has been founded upon it 
on behalf of the plaintiff in connection with the question of limitation 
either before us or in the Court below. I mention this for the 
reason that, if the statement made in paragraph 4 of the plaint be 
well founded, it may be that Art. 119 would be inapplicable to 
the suit, even if it were otherwise applicable, for, in that case, it 
would be unnecessary for the plaintiff to establish again in this 
suit his status as adopted son of Arunachala Asari, if he had 
already obtained in a previous suit a decree declaratory of such 
title (Chagen Lal v. Bapu Bha4*). The Subordinate Judge relying 
principally on the decision of this Court in Parvathi Ammal v. 
Siminatha Gurukal?, held that as the rights of the plaintiff as 
adopted son were interfered with by the 1st defendant in 1899, more 
than six years before date of suit, the plaintiff’s suit was barred 
under Article 119 of the Limitation Act, notwithstanding that the 
plaintiff does not seek in this suit for a bare declaration of his right 
as an adopted son under S. 42 of the Specific Relief Act, but for 
recovery of possession of property to which he is entitled by virtue 
of his adoption. I am unable to concur in this view. And in my 
opinion Art. 119 is applicable only to a suit of the character 
defined by S. 42 of the Specific Relief Act for a declaration 
that the plaintiff is entitled to a status or legal character as 
adopted son. In the present case the plaintiff being out of, 
and the defendant in, possession ever since 1889, the plaintiff 
could not maintain a suit for a mere declaration of a title and the 
only suit he could maintain is the present and the Article of the 
Limitation Act governing the suit is, in my opinion, Art. 144. 

The decision of this Court in Parvathi Ammal v. Saminatha 
Gurukal® relates to Article 118 of the Limitation Act, and not to 





1 “I. L. R., 5 B. 68 at 71, 2. L L. R., 20 M. 40. 3, I. L, R., 20 M, 40, 
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Poe Art. 119, though one of the learned J udges who took part in that 


Akilandam- 
mal, 





Bhashyan 
Aiyangar, J, 


decision expressed an opinion that a suit like the present would be 
governed by Art. 119. The only decisions in which the application 
of Art. 119.to a suit brought by a person claiming by virtue of his 
adoption to recover possession of immoveable property had to be 
considered are those reported in Jagannath Prasad Gupta v. 
Runjit Singh? and Lali v. Murli Dhar2.. And in both these cases. 
it was held that Article 119 was applicable only to a mere decla- 
ratory suit when such a suit could be brought under section 42 of 
the Specific Relief Act. The reasoning on which the above two 
decisions proceed, in which I fully conéur, will be equally applica- 
ble to Article 118, and in both of them the decision of this Court in 
Parvathi Anmet v. Saminatha ‘Gurikal* was dissented from. 
Though the present case may be distinguished from Parvathi 
Ammal v. Saminatha Gurukal* on the ground that that decision 
turned on Article 118, yet I confess that the reasoning on which 
it proceeds would be equally applicable to Article l19. In the 
view which I take both the Arts. (118 and 119) refer only to 
mere declaratory suits which are sanctioned by Section 42 of the: 
Specific Relief Act Art. 118 provides a period of limitation 
for a suit which forms illustration (f) to Section 42 of the Specific 
Relief Act and Art, 119 provides the same period of limita- 
tion for a suit which is the converse of illustration (f) corres- 
ponding to illustration (h) to Section 42 of the Specific Relief 
Act. 


. T£ the question io be decided in this case were governed by a 
ruling of the Privy Council, we should of course be bound to 
implicitly follow it. The only decision of the Privy Council which 
can.be regarded as a ruling is the case of Jagadamba Chowdhr any 
v. Dakhina Mohun Roy* in which it was held that a suit to recover 
possession of immoveable property from a person who was in posses- 
sion Claiming title as an adopted son is in the ordinary language of 
Indian lawyers a suit to “set aside adoption” within the meaning 
of Article 129 of the Limitation Act IX of 1871, and that such a, 
suit was therefore barred by the law of limitation, the same: having 








{ 
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been. instituted more than 12 years after the. date of the adoption, pales ae 
notwithstanding that the suit was brought within 12 years after the NET 


death.of the widow who made the adoption, on whose death the 
succession opened in favour of her husband's heirs, who were the 
plaintiffs in the case. This ruling is of course decisive in regard 
to a question of adoption which is governed by Act IX of 1871, 
though the. suit in which such question arises may have been 
instituted after the coming into operation of Act XV of 1877 (vide 
Section 2, Act XV of 1877) ; but, in my opinion, that ruling is not 
applicable to cases governed by Art. 118 or 119 of thenew Limita- 
tion Act, corresponding to Art. 129 of the old Limitation Act IX of 
1871. Art. 118 and 119 of Act XV of 1877 are radically different 
from Art. 129 of Act IX of 1871 in every respect, viz., (1) the 
phraseology in column 1 descriptive of the suit, (2) the period of 
limitation prescribed in column 2 and (8), the starting point for the 
period of limitation. Art. 129 of Act IX of 1871 was applicable as 
well to a suit to “ establish ” an adoption as to a suit to “ set aside” 
an adoption, and the ruling of the Privy Council above referred to 


expounded only the meaning of the phrase ‘to set aside an adoption’ 


and the case was one in. which the suit was brought against the 
adopted son and not one by an adopted son to establish his 


adoption. The said Art. No. 129, was split into two Articles in 


Act XV of 1877, viz., 118 “ to obtain a declaration that an 
adoption is invalid &c. &c.” ; 119 “ to obtain a declaration 
that an adoption is valid.’ The High Court of Calcutta in 
Jagannath Prasad Gupta v. Runjit Singh already referred to 
held that Art. 119 was applicable to a mere declaratory suit, 
both ‘on the ground that the decision of the Privy Council in 
Jagadamba Chowdhran v. Dakhina Mohun Boy? was inapplicable 
to cases governed by Act XV of 1877 and also on the ground that 
the said ruling did not warrant the conclusion that the expression 
‘suit to establish an adoption’ which wasa part of Article 129 
(which part corresponds to Art. 119 of Act XV of 1877) included 
also a suit for the possession of immoveable property upon a title 
by adoption, [Itis true that there has been no decision of the 
Privy Council, or, so far as I am aware, of any High Court in 
India, in which it was decided that a suit brought by an adopted 


' gon to recover possession of immoveable property must be regarded 
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Ratnamasari ag a suit to establish the plaintiffs adoption within the meaning 


V, 
Akilandam- 


mal, 





Bhashyam 


Aiyangar, J. 


of Art. 129 of Act IX of 1871 and that, as such, it was 
governed by the said Article and not by Article 142 or 144 of that 
Act. Butin my opinion the expression ‘establish is in the ordi- 
nary language of Indian lawyers,the correlative ofthe expression 
‘get aside’ and applies, like its correlative, as I shall show here- 
after by reference to various Articles of the Limitation Act ' quite 
indiscriminately to suits for possession of land and to suits of a 
declaratory nature.’ If the ruling of the Privy Council in Jagadamba 
Chowdhrani v. Dakhina Mohun Boy* is a binding authority as to 
cases falling under Art. 118 of Act XV of 1877, it will in my 
opinion, be equally applicable to a suit like the present governed 


by Art. 119; but after bestowing my best consideration on the 


point Iam satisfied that ihe question for determination in this 
appeal is not concluded by any ruling of the Privy Council and I 


am equally satisfied that there is no considered dictum of that 


_ tribunal bearing on the question. The earliest Privy Council 


case is that of Jagadamba Chowdhrant v. Dakhina Mohun Roy? 
and the latest Privy Council case in which the ruling in the 


‘above case was expounded in considering a cognate question 


governed by Art. 12 (a) of the Limitation Act, viz., to set aside 
a sale in execution of a decree of a Civil Court, is Malkarjun v. 
Narhari?. A- reference to the judgment in the former -case 
clearly shows that the application of Article 129 turned entirely 
upon the peculiar meaning in which the expression ‘set aside 
an adoption’ is used in the ordinary language of Indian law- 
yers and in several reported cases therein cited, however in- 
accurate such expression may be from a judicial point of view, as 
was pointed out by Lord Blackburn in the course of the argument 
when he addressed the appellant’s Counsel as follows :— How do 
you make them out to be suits to set aside adoptions ! They seek to 
recover possession and may admit the adoptions while denying 
their efficacy to pass title.’ After adverting to those cases their 
Lordships of the: Privy Council expressed their conclusion as 
follows at page 94 :—“ It thus appears that the expression ‘ set aside 
an adoption’ is and has been for many years applied in the ordinary 


language of Indian lawyers to proceedings which bring the validity 


l. Te R 13 I. A. 84; 13 C. 308 2, L. R., 18 I. A. 84; 18 C. 808, - 
3. I.L. R., 25 B. 387 at 850, ` 
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of an alleged adoption under question, and applied quite indis- 
criminately to suits for possession of land and to suits of a declara- 
tory nature. It is worth observing thatin. the Limitation Act of 
1877, which superseded the Act now under discussion, the language 
is changed. Art. 118 of the Act of 1877, which corresponds: to 
Art. 129 of the -Act of 1871, so far as regards setting aside 
adoptions, speaks of a suit ‘to obtain a declaration that an alleged 
adoption is invalid or never in fact took place,’ and assigns a 
different starting point .to the time thatis to run against it. 
Whether the alteration of language denotes a change of policy, or 
how much change of law it effects, are questions not now before 
their Lordships. Nor do they think. that any guidance in the 
construction of the earlier Act is to be gained from the later one, 
except that we may.fairly infer that the Legislature considered the 
expression ‘suit to set aside an adoption,’ to be one of a loose kind, 
- and that more precision was desirable.” ` 


“Tf then the expression is not such as to denote solely, or even 
to denote accurately, a suit confined to a declaration that an 
alleged adoption is invalid in law o: never took place in fact, is 
there anything in the scope or str ucture of the Act to prevent us 
from giving to it the ordinary sense in which it is used, though it 
may be loosely, by professional men’? The plaintiff's counsel were 
asked, but were not able, to suggest any principle on which suits 
involving the issue of adoption or no adoption must, if of a merely 
declaratory nature, be brought within twelve years from the 
adoption, while yet the very same issue is left open for twelve 
years after the death of the adopting widow, it may be fifty years 
more, if‘only it in mixed up with a suit for possession of the same 
property. It seems to their Lordships that the more rational and 
probable principle to ascribe to an Act whose language admits of it, 
is the principle of allowing only a.moderate time within which such 
delicate and intricate questions as those involved in adoptions 
shall be brought into dispute, so that it shall strike alike at all 
suits in which the plaintiff cannot possibly succeed without dis- 
placing an appa ent adoption by virtue of which the defendant is 
in possession.” 


From the above extractitis abundantly clear that their Lord- 
ships of the Privy Council guarded themselves at every step 
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ru against expressing any opinion as to the effect of the change 
Akilandam- introduced in the Indian Limitation Act of 1877, and they observe. 
Min that the later act cannot be any guidance in the construction of the 
gis. earlier Act, and their observations as to the principle on. which 
Art. 129 is founded ‘of allowing only a moderate time within 
which such delicate and intricate questions as those involved in ' 
adoptions shall be brought into dispute’ are expressly based upon 
the expression ‘suit to set aside adoption’ which they say.“ is 
not such as to -denote solely or even to denote accurately aisuit:. 
confined. to a declaration that an alleged adoption is invalid in law 
or never took place in fact’ and they observe that there is nothing 
in the scope of structure of the Act to prevent them from giving to 
the expression the ordinary sense in which it is used, though it may. 
be loosely, by professional men. Lord Hobhouse who delivered the 
judgment of the Committee in the above case, expounded the same 
as follows in the case of Mallikarjun v. Narhari! :“ In the case of 
Jagadamba Chowdhrant v. Dakhina Mohun Roy? the plaintiffs were 
reyersionary heirs of a deceased Hindu subject to the interest of: 
his widows. They brought suits not long after the surviving wi- 
dow’s death to recover the estate. But adoptions had been made in.’ 
1853 and 1856, either of which, if valid, would displace the plain- 
tiffs. The law of limitation applicable to the case (the Act of 1871) 
provided that a suit to set aside an adoption must be brought: 
within twelve years after the date of adoption. The plaintiffs sued; 
not to set aside the adoptions, but to recover the estate; and they 
argued that their title was good until an adoption was set up ; thate 
those who set it up must prove ibs validity, which accordingly” 
might be controverted by the plaintiffs. There was difficulty in 
the case because the expression ‘set aside an adoption’ is inaccu- , 
rate ; an adoption cannot be set aside, though its validity. may bei 
impeached ; and in fact the language was altered in 1877. before . 
the appeal was heard. ‘This Board found, however, that the. 
expression had been frequently used in legal documents and was ` 
known to Indian lawyers as a short way of denoting any process in 
which the fact or the validity of an adoption was disputed. On 
that ground they held that the Legislature must have intended to.. 
place the specified limit on suits for these purposes. Then the 
suit being rightly described as one to set aside an adoption, attracted 
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the:consequence that the time for suing ran from the date of 
the adoptions, and that the suits of 1873 and: 1874 were barred.” 
It will be noted that Lord Hobhouse specially refers to the ruling 


Ratnamasari 
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Akilandam- 
mal. 





in the case reported in 18 Indian Appeals as one under the Act Of Bhashyam 


1871.and he explains that the ratio decidendi of the decision in 
that case was that the Judicial Committee found that the expres- 
tion ‘set aside an adoption’ “had been frequently used in legal 
documents and was known to Indian lawyers as a short way of 
denoting any process in which the fact or validity of an adoption 
was disputed ” and that “on that ground they held that the Legis- 
lature. must have intended to place the specified limit on suits for 
these purposes ” and K@ concludes by saying “then the suit being 
rightly described as one to set. aside an adoption attracted the 
consequence that thg time for suing-ran from the date of the adop- 
tion and that the leuits of 1878 and 1874 were barred.” (The 
italics are mine). t seems to me perfectly clear from the above 
explanation of the ruling in the case of Jagadamba  Chowdhrani v. 
Dakhina Mohun Boy? that that ruling is the result of the suit being 
described in Art. 199 as one to set aside an adoption and of the 
technical meanifio which that expression has in Indian legal phra- 
seology and that if cannot applyto the corresponding Articles 118 
and 119 in the Act of 1877, in both of which Articles the expres- 
sion ‘set aside’ and f establish? were eliminated and the suits des- 
cribed as Jong suits. The decision of the Privy Council in 
Malkarjun v. Narhari? was given in the latter part of 1900 and it 
was subsequent t6 the decision of this Court in Parvathi Ammal v. 
Saninatha Gurukkal? and also to the Full Bench decision of the 
Bombay High Obat in Shrinivas v. Hawmant! which followed the 
decision of this Gourtin Parvathi Ammal v. Su:ninatha Gurulkkal 3 
In both these cages reliance is placed upon the Privy Council cases 
of Mohesh Narain Munshi v. Taruck Nath Moitra$ and Lachman 
Lal Chowdhri r Kanhaya Lal Mowar® which were intermediate 
between Jagadamba Chowdhrani v. Dakhina Mohun Hoy and 
Malkarjun v. Narhari2. m 

In Mohesh v. Taruck® it was held that though the suit was 
brought im 1885, yet according to Section 2 of that Act and the 
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Ratnamasari ruling of the Privy Council in Appasami Odayar v. Subramama 
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Odayar* the question of the validity ot the defendant’s adoption 
therein was governed by Art. 129 of Act IX of 1871, inasmuch as the, 
period of 12 years atter the defendant’s adoption expired in 1868, 
long before the Act XV of 1877 came into operation. Following, 
therefore, the ruling in Jagadamba Chowdhrana v. Dakhina Mohun 
Roy? it was held that the' suit was one to set aside an adoption 
within the meaning of Art. 129 of Act IX of, 1871 and that the 
suit was therefore barred by limitation. Lord Shand, in delivering 
the judgment óf the Committee in that case, after alluding to the 
suggestion made on behalf of the appellant that the Act of 1871 
having been superseded by the “Act of 1877, the question of limi- 
tation should be determined with reference to phe provisions of the 
later statute, which argument was eventually pverruled, observed 
as follows :—“ It seems to be more than doubtful whether if these 
(‘to obtain a declaration that an alleged adootion is invalid or 
never in fact took place’) were the words of the ‘statute applicable 
to the case the plaintiff would thereby take any advantage.” Both 
in Jagannath Prasad Gupta v. Rungit Singh’ ud Ramche.dra 
Mukerji v. Runjit Singh* the meaning of the above passage in the 
judgment of the Privy Council was-considered~syd_explained as: 
follows :—“ What their Lordships considered t ‘be more than doubt- 
ful, even if the language of the old law (Art. 124 of Act IX of 1871) 
18 of Act XV of 
ge in the law, but 


were the same as that of the present law (Art. | 
1877), was not whether that would make any cha 
whether the plaintiff would take any advantage, t at is, whether the 
plaintiff in the case before their Lordships would succeed under the 





circumstances of the case. That this is the meaging of the above 


passage appears to us to be clear not only from the language used, 
but also from the fact that the High Court held ihat the ‘cuit was 
barred by adverse possession and their Lordships {n an earlier part 
of the judgment say that they decide the question upon the construc- 
tion of Art. 129 of Act IX of 1871, without expressing any dissent 
from the view of the High Court, that the suir was barred by 


adverse possession.” It 1s possible that this may be the right 


interpretation, but I am by no means convinced of ivand T prefer 
to construe it as it has been construed both by this Court\and by 
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the Bombay High Court, viz, that in the opinion of the Judicial Ratnamasari 


Commititee, whose judgment was delivered by Lord Shand, it was 
more than doubtful whether, if the language of Art. 129 of Act 


v. 
Akilandam- 
mal. 





IX of 1871 had been the same as that of the Act of 1877, the Bhashyam. 


result would have been different, that is, whether the plaintiff's 
suit would not have been barred by limitation. Assuming this to 
be the correct interpretation of the passage, what does this amount 


to? It amounts only to the expression of a doubt, and no more 


than a strong doubt, as to whether Art. 118 may not apply to 
a suit which is not merely one for declaration of the invalidity of 
the defendant's adoption. The expression of such doubt cannot be 
regarded as carrying the weight even of an Obiter dictwm which 
must ab least be the expression of an opinion “ by the way.” 


The next case [Lachman Lal Chowdr? v. Kanhaya Lal Mowar! 
is one which was carried in appeal to the Privy Council and in which 
the counsel for the appellant (defendant who claimed by virtue of an 
adoption made by a widow) on he assumption that Art. 118 of Act 


.XV of 1877 was applicable to the suit notwithstanding that it was 


not a mere declaratory suit, argued that the suit was barred by 
limitation under that Article and that the widow must be understood 
to have purported to adopt the defendant as son to her husband and 
not simply to herself as held by the High Court. Counsel for the 
respondent was not called upon and Lord Shand, in delivering 
the judgment of the Committee, held that, if the adoption of the 
defendant was really made by the widow as a son to herself and 
not to'her husband, whichthe High Court has held to be the true 
construction of the deed of adoption produced, the plea of limita- 
tion could have na application in this suit which related entirely 


to the husband's s festato. His Lordship then added that, in the 
. opinion of their Lórdships, there was another ground in respect of 


which also the defence clearly failed, vtz., that it has not been 
proved that the, alleged adoption did become known to the 
respondent (plaintiff) till the death of the widow which occurred 
within 2 years of the institution of the suit. If the adoption 
was not to the husband, and the question involved in the suit was 
the right to inherit the husband’s estate, neither Art. 129 of 
IX of 1871 ngr Art. 118 of Act XV of 1877-would apply to 
A A a ea OE eee (MOTO NEN UNE HEN 


Po 1. LL.R,22 0. 609, 


Aiyangar, J. 


42 THE MADRÁS LAW- JOURNAL REPORTS. [vor. XIII. 


Ratnamasari such a suit. That, therefore, was a complete answer to the argu- 
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ment urged by the appellant’s Counsel and on the assumption on 
which he argued the case, viz., that Art. 118 was applicable to 
the case, and he could therefore rely on it in defence of the suit; 


their Lordships made another complete answer to his argument,’ 


viz., that it was not proved that the plaintiff had knowledge of 
the adoption more than 6 years before date of the institution of 
the suit. No question at all was raised or considered as to whether 
Art. 118 would apply to acase which was not merely one for 
declaration. And the Counsel for the respondent, in whose 
interest it would have heen to raise the contention that Article 118 
would govern only suits for a mere declaration, was not called 
upon, for the obvious reason that even on the assumption on which 
the appellant rested his case, viz., that Art. 118 was applicable 
to the case, the appeal failed on the two grounds already men- 
tioned. I may also note here that it is distinctly stated in the 
judgment of the Privy Council at page 614 that the adoption was 
alleged to have been made by the widow two years after the 
death in 1846 of her husband. I£ this were so the law of limita- 
tion applicable to the alleged adoption even if it had been iade 
to the husband, which it was not, wculd be Art. 129 of Act IX 
of 1871. Under all these circumstances it is impossible to regard 
the judgment of the Privy Council in this case as a decision that 
Art. 118 would be applicable even if the suit was not one for 
mere declaration but one for recovery of possession of immoveable 
property from one claiming to be in possession as adopted son and 
I venture to state that it cannot be regarded. even as a dictum. The 
pronouncement of the Judicial Committee dn a question of law 
which was argued and considered, though such, pronouncement may 
not have been necessary to the decision of thd case, is of course 
entitled to the highest weight, and so far as this Court is concerned 
will stand nearly on the same; footing as an authoritative ruling. 
In Parvathi Ammal v. Saminatha Gurukal’ Shephard J. did not 
rely upon this judgment of the Privy Council either as a decision or 
dictum in support of his conclusion, for he refers to it as a later case 
in which “it appears to have been assumed that notwithstanding 
the change a plaintiff suing for possession must bring his suit within 
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[3 y ears of his knowledge of the defendant's adoption.” In the nimamastr 

Bombay Full Bench case, however, Jenkins, C. J., strongly relies Akilandam- 
thie 

upon the decision of the Privy Council in this case and says that 
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* the judgment does not profess to proceed on an assumption made Aiyangar, J. 


merely for the purpose of the decision and I think it must be left for 
their Lordships alone to distinguish the case on the ground that has 
been suggested at the bar if it be necessary. It certainly does not 
appear to me to be paying due respect to their Lordships’ considered 
judgment, for such it was, to say that they either overlooked a point 
' which must have been brought to their notice or that without so 
expressing themselves they decided on an Article of the Limitation 
Act which had no application”. With all deference I am compelled 
to express my dissent from this view. If the judgment of their 
Lordships in the case had been that the suit was barred under Art. 
118, i& would then certainly be a decision on the point; and it would 
not be paying due respect to their Lordships’ judgment to say that 
they either overlooked a point which ought to have been, but was 
not, brought to their notice by the respondent's Counsel or that 
without so expressing themselves they decided that the suit was 
barred by an Art. of the Limitation Act which Article had no appli- 
cation to- the case and that therefore it is not a binding authority. 
It isa matter of almost daily experionce in courts of appeal that 
when the arguments of the appellant’s Counsel fail even on the 
assumption on which he bases his arguments, the appeal is dismissed 
without the respondent’s Counsel being called upon and without 
considering or deciding whether the assumption on which the 
appellant’s Counsel has proceeded is well-founded in law or not. . 
As pointed out already by me, the slender inferences which may be 
drawn in support of the decision of this Court in Parvathi Ammal 
v. Saminatha Gurukalt and of the Bombay High Court in Shrini- 
vas v. Hanmant? from certain passages detached from their context 
in the three judgments of the Privy Council above referred to and 
a casual remark by way of illustration, made in the judgment of 
the Privy Council in Sri Balasu Gurulingaswamt v. Ramalaksh- 
mamma? as to the six years’ rule of limitation enacted by the 
Legislature’ in regard to adoption, are sufficiently repelled by the 
explanation given in the latest Privy Council decision in Malkarjun 
l. I. L. R., 20 M. 40. 2. I L. R, 24 B. 260, 
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oe v. Narhari! of the ruling in the leading case of Jagadamba Chow- 
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dhrant v. Dukhina Mohun Roy?. Both the Calcutta High Court and 
the Allahabad High Court have, after a consideration of the three 
decisions of the Privy Council above referred to, come to the conclu- 
sion that the ruling of the Privy Council in Jagadamba Chowdhrané 
v. Dakhina Mohun Boy? is applicable only to a case in which 
the question of adoption is governed by Article 129 of Act IX 
of 1871 and that neither that decision nor the decision in either 
of the two subsequent cases is an authority that Articles 118 and 
119 govern a suit for the recovery of possession of immoveable 
property when the title to such possession involves the determina- 
tion of the invalidity of an adoption relied upon by the defendant 
or the vali dity of an adoption relied upon by the plaintiff and they 


have dissented from the decision of this Court in Parvathi Ammal 


v. Saminatha Gurukal? and the decision of the Bombay High 
Court in Shrinivas v. Hanmant*., 

I shall now proceed to consider the question with reference to 
the provisions of the three Limitation Acts, viz., Act XIV of 1859,, 
IX of 1871, and XV of 1877, and the provisions of the Specific 
Relief Act, 1877, which have a most important bearing upon the 


-construction of Arts. 118 and 119 of Act XV of 1877. Under 


Act XIV of 1859 declaratory suits in respect of adoption were 
governed by Cl. 16 of Section I which prescribed a limitation 
of six years, to commence with the time when the cause of action 
arose, to all suits not specially provided for and it was held that 
the period of six years ran from the date of adoption [ Mino Moyee 
Debia v. Bhoobun Moyee Debia* ; and it was undoubted under that 
Act that suits for the recovery of immoveable property were 
governed by the 12 years’ period of limitation prescribed by Clause 
12 of Section I, notwithstanding that such suits involved the. vali- 
dity of an adoption relied upon by the plaintiff or the invalidity 
of an adoption relied upon by the defendant [Sreenath Gangooley 
v. Mohesh Chunder Roy*. This Act was superseded by Act IX 
of 1871 which provided in Schedule Ii various periods of limita- 


tion ranging from 80 days to 60 years for different classes of suits 
described respectively in 150 Articles. The first column of the 
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schedule déscribes the nature of the suit, the second column 
specifies the period of limitation and the third column the time 
when such period. begins to run. The phrase “to set aside" was 
fully used in describing several classes of suits, for example, in 
Arts. 14, 15, 16, 92, 96,125 and 129. The same expression “ to 
set aside" is used in several Articles prescribing a period of limita- 
tion under the head of ‘applications.’ A reference to those 
Articles will clearly show that, in most of those cases at any rate, 
the suits would comprise not only suits fora mere declaration of 
the validity or the invalidity of certain sales, orders, decisions, acts 
or instruments, but also suits for the recovery of immoveable 
property in which thé validity or otherwise of a sale, order, 
decision, act or instrument may be involved. There were also 
certain Articles in that very Act describing certain suits as suits to 
obtain a declaration (see for example Arts. 98 and 146). Article 
118 prescribed a period of six years for suits not otherwise provided 


. for. In certain Articles the suits therein referred to are described 


as suits to void or contest something, apparently in the same sense 
as the expression ‘set aside? The Article which had to be 
construed by the Privy Council in the leading case of Jagadamba 
Chowdhrant v. Dakhina Mohun Roy} was Article 129 and there 
was certainly no reason why the expression ‘set aside’ in that 
Article should be construed in a sense different from that in which 
ib was used in most of the other Articles in the same schedule, a 
sense in which the expression has been for many years used in 
the ordinary language of Indian lawyers, as appeared from the 
various reported cases referred to by the Privy Council. Whether 
the provision made in Art. 129 in regard to suits involving the 
question of adoption was scientific or not, the prescribing of 12 
years as the period of limitation leads strongly to the inference 
that if was the intention of the Legislature that Art. 129 should 
apply also to suits for the recovery of immoveable property, in 
which suits the question of adoption was involved. If Article 129 
had been intended to govern suits for mere declaration im respect 
of adoption, ib is extremely unlikely that the period of six years 
which was applicable thereto under the Act of 1859 would have 
been changed and assimilated to the period of twelve years, which 
both under the Act of 1859 and the Act of 1871 is the general 
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period of limitation for suits for the recovery of immoveable 
property. When the Act of 1871 was superseded by the Act XV. 
of 1877 the phrase ‘set aside’ was retained in all the Articles. 
corresponding to the above Arts. in the Act of 1871, except in 
Art. 118 corresponding to Art. 129 of the Act of 1871. 
Article 44 was also added providing three years as the period of 
limitation for a suit by a ward who has attained majority “ to set 
aside” a sale by his guardian, such period to be reckoned from the 
time of the ward’s attaining majority. It was held by the Privy 
Council in Malkarjun v. Narahari}, differing from the decision: of 
the Bombay High Court in Baghvant Govind v. Kondi2 that this 
Article in which the expression ‘set aside’ is used would apply to 
a suit for redemption for which the period of limitation is sixty 
years, when such suit was brought more than three years after the 
plaintiff had attained majority and the mortgagee resisted the 
claim for redemption by relying upon a sale of the equity of redemp- 
tion made by the ward’s mother and guardian during his minority. 
Shortly before Act XV of 1877 was passed on the 19th of July 
1877, the Specific Relief Act had been passed into law on the 7th 
February 1877 and the law as to declaratory decrees was laid down 
by Section 42 of that Act with a number of illustrations appended 
thereto, The illustration (f) relating to adoption runs as follows :— 


“A Hindu widow in possession of property adopts a son to 
her deceased husband. The person presumptively entitled to 
possession of the property on her death without a son may ina 
suit against the adopted son obtain a declaration that the adoption, 
was invalid." 


Article 129 of the Act of 1871 was split into two Articles 118 
and 119 in the new Act and expressions ‘ establish’ and ‘set aside’. 
were dropped, notwithstanding that such expressions were retained 
in other Articles and the period of limitation was cut down from 
12 to 6 years and the starting point was also altered from the date 
of adoption to the date of plaintiff's knowledge of the alleged 
adoption or the date of interference with the rights of the adopted 
son. Article 118 embraced two classes of suits, viz. suits to 
obtain a declaration that an alleged adoption is invalid and suits to. 


‘obtain a declaration that an alleged adoption never in fact took 


Tr 
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place. Article 129 of the old Act could not apply to the latter 
class of suits, for the expression “set aside’ cannot apply to a case 
in: which there was in fact no adoption at all and therefore there 
was nothing to set aside. Such suits therefore even under the 
A‘ct of 1871 would have been governed by the six years rule pres- 
cribed for suits not otherwise provided for by Art. 118 corres- 
ponding to Art. 120 of the Act of 1877. Art. 119 of the Act 
of. 1877 corresponds to the Ist part of Art 129 of the Act, 
1871, ?. e., a suit to establish an adoption. Unlike Art. 118, 
Art..119 does not separately provide fora suit to obtain a decla- 
ration that an alleged adoption in fact took place, forthe simple rea- 
son that.the mere factwm of adoption will not entitle one to a legal 


character unless the adoption is also valid. ` A plaintiff, therefore, 


will have to sue for a declaration that his adoption is valid whether 
the factum itself is denied or the factum is admitted but the vali- 
dity is challenged. ' Taking into consideration that the expressions 
‘establish’ and ‘ set aside’ were dropped in Articles 118 and 119 
and that the language descriptive of the two- classes of suits is 
identical with the language of Section 42 of the Specific Relief Act 
and illustration (f) thereto and that the period of 12 years was 
reduced to six years which was the period generally applieable to 
suits for mere declaration under Act XIV of 1859 and was the 
period applied to suits for declaration in respect of adoption 
utider that Act (Mrino Moyee Debia v. Bhoobun Moyee Debra!) 
it is impossible to resist the conclusion that the Legislature 
deliberately departed from the policy of Art. 129 of the Act of 
1871 and confined the operation of Art. 118 and 119 of the new 
Act to mere declaratory suits as defined in S, 42 of the 
Specific Relief Act. . It is most unlikely that the change of policy 
was only to reduce to six years the period of 12 years provided by 
the Act of 1871 (Art. 129) and to fix a different starting point. 
In Parvathi Ammal v. Saminatha Gurukkal? Shephard, J. advert- 
ing. to this point observes that “there was no need for the 
abbreviation of the period or indeed for the retention of any 
special article if it was intended only to apply to cases in which 
thé plaintiffs seek for a mere declaration and nothing more.” If 
Arts, 118 and 119 had not been enacted in the Act of 1877 the 
result would have been that the general Article 120 prescribing a 
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govern such suits and the period of six years would reckon from 
the date of adoption as was held to be the case under the Act of 
1859 and not from the date of the plaintiffs knowledge of the 
alleged adoption or from the date of interference with plain- 
tiff’s rights as adopted son, as provided in the third column 
of Arts. 118 and 119. The retention of Articles 118 and 
119 was therefore necessary in view of the provision made in 
the third column thereof as to the time from which the period 
of six years was to run. On the hypothesis that Art. 118 
and 119 relate to mere declaratory suits and that a plaintiff 
wishing to avail himself of the extraordinary and equitabte relief 
to be obtained in such 'suits should be vigilant, the curtailment 
of the period of limitation from twelve to six years becomes per- 
fectly intelligible and the provision made in the third column that 
the period of six years is to be reckoned from the date of 
knowledge or interference strongly supports the conclusion that the 
suits to which the Arts. relate are declaratory suits of the 
character defined in Section 42 of the Specific Relief Act. This con- 
clusion derives further support from the general scheme of the 
2nd Schedule to the Limitation Act. I shall for example refer to 
Articles 92, 98, 128, 129 and 181 of the 2nd Schedule. After 
providing a period of limitation in Art. 91 for a suit to set aside 
an instrument not otherwise provided for—an Article which has 
given rise to numerous conflicting decisions as to the class of suits 
for the recovery of immoveable property to which it is applicable 
(Janki Kunwar v. Ajit Singh?) Articles 92 and 98 prescribe a period 
of limitation of 8 years for a suit to obtain a declaration that a 
certain instrument issued, registered or attempted to be enforced 
against the plaintiff is a forgery. As in the case of Articles 118 
and 119, the period of limitation is to be reckoned from the date of 
the plaintiff’s knowledge or from the date of the attempt to enforce 
the instrument. Can it be contended that a suit brought for 
redemption or recovery of immoveable property or for the recovery 
of a debt within the period of limitation prescribed for such suits 
would be governed by Articles 92 and 98 and barred thereunder, if 
the defendant resists the suit by relying upon a forged instrument 


of conveyance or a receipt and proves that the plaintiff had 
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knowledge of its issue or registration more than 3 years before the Ratnamasari 

. Y. 
date of the suit? Ifthe interpretation placed by this Court and Akilandam- 
by the High Court of Bombay on Articles 118 and 119 be sound, the mel 


above contention as to Articles 92 and 98 ought also to prevail. eed ne 
Aiyangar d. 





Art. 129 of Act XV of 1877 provides a period of 12 years 
to be reckoned from the time when the right is denied, to obtain a 
declaration of one's right to maintenance. If such suit were not a 
mere declaratory one how are we to account for Art. 128 which 
prescribes a period of 12 years for a suit for recovery of arrears of 
maintenance. Reading Arts. 128 and 129 together, it is obvious 
that though the right to maintenance may have been denied long 
before 12 years of the date of suit, the suit for recovery of arrears 
of maintenance for 12 years preceding the suit can be maintained. 
Art. 181, however, which provides a period of 12 years in res- 
pect ofa periodically recurring right does not relate to a mere 
declaratory suit and the expression used in that Article is not 
“for a declaration", but “to establish/—which latter expression 
also occurs in Art. 11 and, as already pointed out.is used in the 
Limitatation Act as the correlative of ‘set aside’ (Raoji v. Balat 
Ramnad Zemindar v, Dorasamy?.) This seems to account for the 
absence of an Article providing a period of limitation, as in the case 
of arrears of maintenance (Art. 128), for recovery of arrears of 
amount due in respect of a periodically recurring right. 


The compendious expressions ‘ tet aside’ and * establish’, which 
occur in several Articles of the 2nd schedule have, in no few 
instances, led to various conflicting rulings by the different High 
Court and it is to be sincerely hoped that when Act XV of 1877 is 
revised these expressions will be dropped and the suits to which 
they relate, in the various Articles, will be described with greater 
precision and completeness. 


If Arts. 118 and 119 are to be construed as curtailing the 
periods of limitation prescribed by Articles 141, 142, 144, 147 and 
148 for recovery of immoveable property or for foreclosure or re- 
demption of a mortgage, in cases in which the title will depend on 
the validity of an adoption relied on by the plaintiff or the 
invalidity of an adoption relied on by the defendant, it will 


1. L L. R., 15 B. 135. 2. I. L. By 7 M. 341 at 343. 
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follow that, in the like cases, Arts. 118 and 119 will have the 
effect of enlarging the shorter periods of limitation prescribed by 
Arts. 10 (one year), 32 (two years), 48 and 49 (three years) of 
the 2nd schedule. Suits for a declaratory decree are excepted 
from the cognizance of Courts of Small Causes by Article 19 of 
the 2nd schedule of the Provincial Small Cause Courts Act of 1877. 
That Article has always been construed as referring to mere decla- 
ratory suits of the character defined in S. 42 of the Specific 
Relief Act and when a suit prays for a declaration of right accom- 
panied by a consequential relief, which relief is within the cogni- 
zance of a Court of Small Causes, it has invariably been held, that 
the prayer for a declaration of right is merely ancillary to the 
consequential relief and therefore the suit is not excepted from the 
cognizance of the Court of Small Causes. 


If Articles 118 and 119 are otherwise construed and made 
applicable to suits in which the relief or consequential relief claimed 
is recovery of immoveable property, such construction will be 
attended with numerous anomalies and great hardship. Ifa party 
remains and continue to remain in possession of immoveable 
property notwithstanding that, to his knowledge, an adoption is 
alleged, which if valid would disentitle him to the property, the 
only suit he could maintain would be a mere declaratory 
one under S. 42 of the Specific Relief Act; but it would 
be entirely in the discretion of the Court to entertain and 
decree such a suit. If, therefore, he does not bring such 
a suit or if such suit is brought, but dismissed in the exercise 
of the discretion of the Court, and if before he has been in 
possession for the statutory period, he should be dispossessed by 
the person claiming as adopted son or by some one claiming under 
him, a suit which he may have to bring in ejectment against 
either of such persons wil be barred under Art. 118. A declar- 
atory decree is not a matter of course and.the Privy Council has 
in several suits relating to adoption refused to give a declaratory 
decree. So recently as 1890, in Rant Pirthi Pal Kunwar v. Rani 
Guman Kunwar where the only object of a declaratory suit was to 
prevent a defendant who claimed property under an alleged adop- 
tion, from obtaining possession after the plaintiff’s death, it was held 


87. L. Re 17 I. A. 107. 
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that the suit was properly dismissed. In that case, the plaintiff, the Ratnamasari 
mother-in-law of the Ist defendant, prayed for a declaration that jidla 
the adoption of the 2nd defendant by the 1st defendant was invalid me} 

and that a proposed transfer to him of certain property was ineffec- Avene T 
tual. The plaintiff, besides being in possession of some property for l 
life as a provision for maintenance, was the reversionary heir 
entitled to succeed to the whole estate on the death of her daughter- 
in-law, the 1s& defendant, if the 2nd defendant’s adoption, which 
was made in 1888, two years before the suit, was invalid. Sir 
Burnes Peacock, in delivering the judgment of the committee, 
stated as follows, quoting from Sree Narain Mitter v. Sree 
Mutty Kishen Soondary Dossee! :—“ It is not a matter of absolute 
right to obtain a declaratory decree. It is discretionary with the 
Court to grant it or not and in every case the Court must exercise 
a sound judgment as to whether it is reasonable or not, under 
the circumstances of the case, to grant the relief prayed for. 
There is so much more danger than here, of harassing and vexatious 


E litigation that the Courts in India cought to be most careful that 


mere declaratory suits be not converted into a new and mischievous 
source of litigation? ***, « All that is suggested by the learned 
Counsel on the part of the appellant, in support of a declaratory 
decree is this: that, ‘at some time or other, after the death of the 
present plaintiff, the person who, according to the plaintiff's 
contention, is not an adopted son, may, by some means, either by 
an act of Government or otherwise, obtain possession as an adopted 
son. The only object therefore of having a declaratory decree is 
to prevent him being put into possession. Their Lordships cannot 
assume that the Government, if petitioned to put the person claiming 
to be an adopted son into possession, would do so unless they saw 
that he had a right to that possession. The officers of Government 
would, in ordinary course, if there were any doubt as to the title, 
refer the parties to the Civil Court. If the person claiming to 
have been adopted brings an action to “enforce his title, the 
question will be investigated whether he was validly adopted or 
not." ` 


1 


` It is perfectly clear from the above extract that the declara- 
tory decree would not have béen refuséd, in the exercise of judicial 
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discretion, if the law were that a future suit for possession would 


be barred under Art. 118, on the ground that the suit was not 


brought within six years of the date of the knowledge of tlie 


ped d 


It is also settled law that a suit for declaration of the 


inyalidity ot a defendant's alleged adoption can be brought 


only by the presumptive reversionary heir, unless the presumptive 
revesionary heir isin collusion with the widow or has precluded 
himself from questioning the adoption [Rani Anund Koer y. The 
Courtof Wards}]. In Tekait Doorga Persad Singh Y. Tekaitná Doorga 


Konwaree* their Lordships of the Judicial Committee, in the exer- 


cise of their discretion, declined to remand the case for adjudi cation 


as to whether the plaintiff was the presumptive reversionary 
heir, with a view to his obtaining the declaratory decree sought 


for, and in so doing, observed as follows (at page 163):— 
“Such aninquiry would be attended with considerable expense, 


' and would cause great delay, : and if the inquiry should result 


in a finding favourable to Joy Mungal, the decision might not 
be final in his favour, because the present plaintiff might die 
in the lifetime of the widow and the estate might never come 
to him. Further, there are others who might prove a preferable 
title to the plaintiff and to the defendant No. 1 and who would not 
be bound by any decision in this or in the former suit to which 
they are no parties. kt appears, therefore, to their Lordships that 
they would not be exercising.a sound discretion in sending the 
case for a further inquiry, which after causing considerable | 


expense and delay would not be binding upon the whole family." 


Having regard to these decisions it will be most unreasonable 
to construe Arts. 118 and 119 as relating to suits other than 
suits for mere declaration of the invalidity or validity of an 
adoption as the case. may be. If limitation begins to run in 
favour of an alleged adoption under Article 118, it will run not 
only against the presumptive reversionary heir, but also against 
the person who may be the actual reversionary heir at the date of 
the death of the widow, and if a suit of a declaratory character 


cannot be,maintained during the widow’s lifetime by & remoter 


meyersionary ‘heir in the absence of collusion between the widow 


1, L.R. 8I, A. 14 at 22. 2 L. R., 5I. A. 149. 


‘Part io]. THE itaDRAs LAW JOURNAL REPORTE. 58 


and the nearer reversionary heirs, the actual reversionary heir may Fatinmakati 
find himself barred by limitation under Art. 118, when he sues Akilindam- 
to recover possession on the death of the widow. lf we turn to ™™ 
Art. 119 the anomalies are not the less. In this very case, the [rici in 
plaintiff's rights as adopted son of Arunachala Asari were inter- i 
fered with in 1889. Has limitation been running agains thim from 
1889 only in respect of his claim to recover possession of his 
adoptive father’s estate or also in respect of any claim which may 
hereafter: accrüe to him to recover possession: of the properties of 
any agnate or cognate relation of Arunachala Asari to whom he 
Would be entitled to inherit if he had been the born son of 
Arunachella Asari? In dll the cases in which the question has 
hitherto beén considered, it was assumed that the party seeking 
to invalidate the adoption would have to do so only in view to 
his succéeding to the estate of the deceased husband as his 
févesiónary heir after the death of the ‘widow—an estate 
which after all may be nominal or very inconsiderable: It 
was overlooked that the alleged adopted son (including his 
descendants) would, if his: adoption were valid, become the heir 
or a possible heir to each of the numerous agnate or cognate rela- 
‘tions of the alleged adoptive father, the estate possessed by some’ 
of whon might be very conSiderable. Can each of them bring, 
and if so, ought each to bring, a declaratory suit under Section 
42 of the Specific Relief Act, within six years after knowledge of 
the alleged adoption? If no such suif has been brought, is it 
to bé held that if he or any of his descendants manages to geb 
into possession of all or of any of the properties of any such agnate 
or cognate relation on or after his death, the person who would 
be his heir, if the adoption never took place in fact or if it did 
take place was invalid, would be barred by Art. 118 from suc- 
cessfully maintaining a suit against the alleged adopted son or à 
descendant of his in possession of the property? Would a decree 
obtained by only one of such agnate or cognate relations of the 
alleged adoptive father, declaring the invalidity of the adoption, 
enure to the benefit of the other agnate or cognate relations, to  , 
eich of whom the alleged adopted son would be in the line of 
heirs if the adoption were ‘true and valid? The alleged adopted 
son’ himself may deny the factum of adoption or its validity, 
and claim a share in the property belonging to the family in 
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a which he was born—vide Bireswar Mukerji v. Avdhachander Roy}, 


Akilandam- 
mal. 





"Bhashyam 


Aivangar, J. 


and if he brings a suit for partition of such property on the ground 
that he has been excluded therefrom, is the suit to be governed 
by the 12 years’ period prescribed by Article 127 or the six years’ 
period prescribed by Article 118? When the language of Arts. 
118 and 119 is plain, especially when those Articles are read in 


the light.thrown upon them by other Articles in the same schedule 


and by section 42 of the Specific Relief Act which was passed 
contemporaneously with the Limitation Act of 1877, I fail to 
discover any justitication for adopting a construction which 
results in the anomalies, already pointed out and numerous other 
anomalies and complications which can be mentioned. Even if 
grammatically Arts, 118 and 119 are suspectible, of either of the two 
constructions, there can be little doubt as to which of the two 
constructions ought to prevail. In the Full Bench Bombay decision? ' 
Jenkins C. J. observes as follows, (ab page 274):— Thus I take 
it to. be. clear that a.man can with requisite leave combine. in 
one suit a claim to establish status as an adopted son where his 
rights as such had.been interfered with and a claim to recover 
possession of property, his. title to which depends on a devise and 
no one.would I imagine in so obvious a case think of suggesting, 
that the suit so far. as it sought a: declaration that the adoption 
was valid.did not fall within Article. 119.”, The leave of the Court 


_referred to above is evidently the one contemplated by §.-44,Rule (a) 


(C. P. C.). The italics in the above extract are mine and I fully 
concur in the proposition of law therein laid down.. It .only illus- 
trates that two,causes of action may, with the leave of the: Court, 
be combined in one suit though one.of them is purely of a decla- 
ratory character and the other for recovery of possession of property 
to which.his title is founded upon.a different cause of action, viz., his 
right as devisee of a testator.. The law of limitation applicable to 
the former. is Art. 119, and the law of limitation applicable to the 
latter is Art. 144; but if the property claimed in the suit, was 
one to which he would he entitled by reason of his status as an 
adopted son, then, in that case, the suit is founded only upon one 
cause of action, and the suit is, not one in which two causes of 
action are combined. The declaration of his status as an adopted 
son.is then simply. an ancillary one. The Article of the law of 


l, I. L. B», 19 C. 452 at 460. 2. I, L. R., 24 B. 260, 
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limitation applicable to it will be only one Article, viz. Art. 141 Desmdenn 
or 142 or 144 as the case may be and the prayer for declaration of Akilandam- 
his status as adopted son is only ancillary to the proof of his title rid 
to the immoveable property which he seeks to recover from the Nees 
defendant. The next instance mentioned by Jenkins, C. Js at the u 
same page is exactly the same in principle and stands on the same 
footing as the first illustration given by him. But can it be 
contended that a suit for the recovery of immoveable property is 
barred by limitation, because it was brought more than six years 
' after the cause of action for declaration of title accrued? Jn such 
a suit if, the plaintiff succeeds, the plaintiff's right is declared and 
delivery of the property decreed. Indeed, as a general rule, the 
plaint in such a suit contains an express prayer for declaration of 
title as ancillary to the consequential relief by delivery of property. 
As regards Art. 119, I am, with all respect, unable to concur 
in the reasoning of the learned Chief Justice which has led him to 
the conclusion that the suit contemplated by Article. 119 cannot 
be a mere declaratory suit, but that it must almost necessarily be 
one including a claim for relief ‘at least to an injunction. The 
reasoning, as I understand ‘it, is that inasmuch as the starting 
point from which the period of six years runs is the date when the 
rights of the adopted son as such are interfered with, therefore 
the suit is one in which the plaintiff is almost necessarily entitled 
to some consequential relief, by reason of the supposed interference 
and that, therefore, having reference to the, proviso to S. 42 of 
the Specific Relief Act, the suit contemplated by Article 119 
cannot be a mere declaratory one. If the interference was, as in this 
case, an interference by taking possession of the praperty to which 
the plaintiff was.entitled as adopted son, the suit cannot be one for 
mere declaration under 8,42 of the Specific Relief Act, but must be 
in ejectment, as the present case, is. In Jaganath Prasad Gupta 
v. Runjit Singh and Lal; v. Marlidrar? which are the only two 
cases in which the question as to. the application of Art. 119 arose, 
the interference with the rights of the adopted son, which took 
place during the lifetime of the widow, was not such as to have 
entitled the plaintiff to any relief further than a mere declaration | 
of, his status as an adopted son. The interference may no doubt 
in some cases be such as to induce the Court to give relief 
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hy way òf injunction, —if such relief were applied fór,—&nd. tót 
merely relief by way of declaration of” title: Whether injunc- 
tion will be.given or not-will rest entirely in the discretion of 
_the Court, in-the exercise of which discretion the Court will be 
guided by the principles and rules enacted in Chapter 10 of the 
Specific Relief Act. lf aparty claiming as adopted son brings a 
suit to obtain an injunction against the defendant, and not a mere 
declaration. of his legal character as adopted: son, the article of 
the Limitation Act applicable thereto. will not: be ` Art. :119, but , 
the general: Art. 120, though so far. as the quéstion of limitation 
goes it will make no difference: in the majority of cases, whether 
the one article or the other is applied to the suit. I am nof aware 
that a person who is actully in possession of property; but whose 
possession is interfered with—it may be éasuálly or repeatedly 
cannot content himself with a declaratóry suit, but must sue for 
an injunction. If he is ousted then no doubt he must sue in eject- 
ment as that is the necessary relief he is entitled to in law consequent 
upon the declaration of his legal charater as adopted son.. If the 
interference was by way of trespass which, however, was only 
casual, he may get a declaratory decree, but-it is hardly likely 
that an injunction will ever be given: Even if the interferénce was 
by' repeated trespass, I do not think it has ever been. held that that 
circumstance is a bar to his contenting. himself with à mere declara- 
tory-decree. .The.further relief referred to in the proviso .to S; 
43 of the Specific Relief Act cannot in my opinion apply. to’ ari 
equitable injunction which the. Court may .or may not; having 
regard to all thé circumstances of the case, grant. However that 
may be, it does not affect the construction of Art. 119 as 
relating only to a declaratory suit. If the interference be such as 


would compel the adopted son—as in the present case—to seek 


further relief than a mere declaration. he ought to shape his suit: 
accordingly and the limitation Article 119 will not apply to such a 
suit. The Legislature in using the expression “ interfered. with » 
has chosen the mildest expression which would denote some 
overt act denying the adoption ‘and in my opinion sucn oxpression 
was advisedly chosen as the sait contemplated by Article 119 is a 
mere declaratory suit. In my opinion the language of Articlés 118 
and 119 is unambiguous and denotes a declaratory decree of the 
character defined by S. 42 of the Specific Relief. Act and it is 
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impossible to regard’ the decisicn of the Privy Counoil in the 
leading case of dou ido Chowdhr ani v. Dakhina Mohun Boy as 
applicable to cases governed by the new limitation Act when in 
that very judgment their Lordships of the Privy Council expressly 
say that it is unnecessary to consider or express any opinion as to 
whether the alteration of language introduced in the Act of 2877 
denotes a change of policy.or how much change of law it effects. 
For the reasons above given I am unable to concur in the reasoning 
on which the decision of this Court in Parvati Ammal v. Samina- 
tha Gurukal? proceeds, as to the application of Article 118 to a 
suit brought against an aileged adopted son and by logically 
extending that reasoning to Art. 119, to hold that the present suit, 
which is brought by an alleged adopted son, is barred by limitation. 
I would, therefore, allow the appeal and reversing the decree 
appealed against give a decree in favour of the plaintiff as pr ayed 
for, the findings on the issues relating to the merits of the case 
being all in favour of the appellant. 


‘Benson, J::—If the question were res integra I should attach 
great weight to the arguments put forward by my learned brother, 
whose judgment has just been delivered, to show that Article 119 
is applicable only to a suit where a declaration without further 
relief is sought ; but I do not consider myself free to disregrrd 
what appears to be the necessary consequence of the judgment of 
the Privy Council in the case of Jagadamba, Chowdrant v. Dakhina 
. Mohun Roy? and of the reasoning by which that judgment is sup- 
ported. 


I therefore concur in ‘the conciusion of my learned brother 
‘Moore, J. and dismiss the appeal with costs. It'is much to be 
desired that where, asin this case, there is a direct conflict between 
the ruliugs of the several High Courts on matters of great and 
general importance, the Legislature’ should take an early oppor- 
tunity of so amending the law as to remove doubts as to its true 
meaning. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


; Present:--Sir Charles Arnold White, Chief Justice, . 
Mr. Justice Benson'and Mr. Justice Bhashyam Aiyangar. 


Kaveri Ammall and.3 others ... | a | Appellants* 

" | E ( Defendants.) i | 
Ramier and-another .:. - 5.7 “hon Respondents : 
a i a s (Plaintiffs 2'and 3,) 


Hindu Law—Adoption— Widow not:foining—Step-mother—-Heir entitled to possession 


Suing ag reversioner—Decree declar ing plaintiff as reversioner—~Res judicata— . 


Mistake of law-—Civil Procedure Code B. là—Specific Relief Act 8. 42. 


ote 


Y 


A suit by a plaintiff on the ground that ihe defendant being only a step-mother 


was not the heir and that ihe plaintiff or his. ancostor was the heir entitled to posses- 
sion is not barred under $ . 43, C, P. C., by the fact that the plaintiff or ‘his ancestor 
brought a suit against'fhe'defendant on the footing that she held a-widow’s state 
and that he as next reversioner was.-entitled to -set aside alienations ‘made by she 
widow for no legal necessity. 


A decree in such former suit declaring that the plaintiff's ancestor was next 
reversioner and was éntitled to succeed to certain properties ‘after the lifetime of the 
widow (i. e., the limited owner) operates as res judicata and debars the -plaintiff from 
recovering in.a subsequent suit the same properties duri ing the lifetime of the widow 
on the ground that his ancestor was -the heir entitled to possession in n preference 
to widow in the absence of fraud or collusion. i i 
The principle of; res judicata applies noraine the fact that a declaration 
of the nature mentioned in the former decree ought not to, have been passed in the 
former suit, notwithstanding that the former suit should have in dismissed undér 


the proviso to S. 42 of the Specific Relief Act on the ground that the plaintiff as being 


real heir entitled to possession failed to ask for possession, and notwithstanding that 


the former suit and decree may have been the regult of à mistake of law. 


Appeal under S. 15 of the Letters Patent presented. — the 


judgment of Mr. Justice Moore, dated 24th September 1901, in. 


A. A. O. No. 72 of 1900; preferred against the order of remand in ' 


A. S. No. 112 of 1899 on the file o£. the Subordinate Court. of. 


Coimbatore (O. S. No. 1455 of 1897 on the file.of the Court of the 
District Munsif of Hrode). 


4 


The last male owner of the plaint properties was the cousin of 
the plaintiffs. The Ist defendant was the adoptive step-mother of 
the last owner, she not having joined her husband in tne adoption. 
On the last male owner’s death, she took possession of his properties 
ostensibly as his heir and made certain alienations. The plaintiff's 
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father in whom the right of inheritance had really vested brought 
a suit in.1890 to haveit declared that he was next reversioner to 
the estate, and that certain alienations made by the 1st defendant 
would not affect the reversion. The suit was dismissed so far as the 
alienations were ccncerned buf the decree declared that the other 
. properties should go to him after her death. After the decision in 
the Uthumalai case that the wives of the adoptive father who did 
not take part in the adoption were in the position of step-mothers 
to the adopted son, the plaintiffs brought this suit to recover 
immediate possession of the properties alleging the facts as in the 
previous plaint, and stating that their father who was immediate 
heir and as such entitled to possession of properties sued as rever- 
sioner by a mistake of law and that they were entitled to recover 


the properties as his heirs. The question was whether the suit was 
barred, | 


T. V. Seshagirt Atyar for appellant. ` 
P. S, Sivaswamy Atyar for respondents. 
The Court delivered the following 


JUDGMENT :—One Subba Dikshitar, father of the plaintiffs, 
and another Yagna Ramien, the husband of one Krishnammal and 
of the Ist defendant, were divided brothers. Yagna Ramien, in 
conjunction with his wife Krishnammal and to the exclusion of the 
Ist defendant, his Junior wife, adopted, on the 27th October 1879, 
his brother’s son, one Venkatramanien, a brother of the plaintiffs, 
and on the same day made a settlement of some of his properties 
upon the Ist defendant for life with remainder to one Kuppammal, 
hls daughter by the 1st defendant. Yagna Ramien died in 1885 
and shortly afterwards Krishnammal died and after her the adopt- 
ed son Venkatramanien died unmarried in 1886. Plaintiff’s father 
brought O. S. No. 912 of 1890 against the Ist defendant herein, 
her daughter Kuppammal, and the present 2nd defendant, to 
obtain a declaration that he was entitled to succeed to the 
properties left by Yagna Ramien—including the properties com- 
prised in the deed of settlement made by him in favour of the 
Ist defendant and her daughter—as the reversionary heir of the 
‘deceased Venkataramanien, his brother's adopted son, after the 
lifetime of the Ist defendant and that the hypothecation deed, dated 


15th October 1890, executed by the 1st defendant in favour of the 
» 
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Ərd defendant in that suit, charging a portion of the property 
comprised in the deed of settlement cannot affect his roversionary 
right and bind him after the 1st defendant's lifetime. 


It will be seen that the cause of action on which the said suit 
was based was that the Ist defendant succeeded to the estate of 
Venkatramanien, as his mother by adoption, having the limited 
estate of a widow under the Hindu law, that the plaintiff in the 
said suit-was the contingent reversionary heir entitled to succeed 
to his properties on the death of his limited heir, the 1st defendant, 
and that the settlement made by Yagna Ramien in favour of the 
lst defendant and her daughter was not binding on his adopted 
son, the deceased Venkataramanien. The defendants in that suit 
did not deny the right of Subba Dikshitar, the plaintiff therein, as 
the reversionary heir of the adopted son entitled to succeed to his 
properties, after the death of the 1st defendant. but contended that 
the deed of the settlement, subject to which the adoption was made 
was binding upon the adopted son and that therefore his suit was 
not maintainable in respect of the properties comprised in that 
settlement, viz :—items 1, 2, 8, 7 and 8 and a moiety of items 9 and 
10 inthe schedule annexed to the plaint therein. The deed of 
hypothecation under which the 8rd defendant in that suit claimed 
related apparently to the whole of items 9 and 10 and not simply to 
the moiety thereof, which was comprised in the deed of settlement.. 


Among other issues—which it is here unnecessary to refer to— 
the following were framed and numbered as 3 and 5 therein— 
* Whether Yagna Ramien gave away items 1 to 8, 7 and 8 and 4 
of 9 and 10 to the Ist defendant in 1879? Is it valid in law ?” 
« Whether the mortgage in question was granted by the Ist defend- 
ant to the 8rd defendant for legal necessity binding on the 
plaintiff.” The finding on the 8rd issue was against the plaintiff, 
viz :—that the adopted son was bound by the disposition of proper- 


ty made by the adoptive father prior to, or at the time of, the 


adoption in favour of the Ist defendant and her daughter. On 
the 5th issue, the finding was that the hypothecation deed was 
executed without any legal necessity but that such finding became 
immaterial by reason of the finding on the 3rd issue so far as a 
moiety of items 9 and 10 was concerned. The material portion of 
the decree passed in that suit was as follows :—“ It is decreed that 
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the plaintiff's suit, so far as regards plaint items 1, 2, 3, 7 and 8 of 
the property and half the share in items 9 and 10, be dismissed ; 
that it is declared that the plaintiff be entitled to the other items of 
properties mentioned in the plaint as the reversioner after the life- 
time of the Ist defendant.” There was no appeal against the said 
decree and the same has become final. 


Subba Dikshitar, the plaintiff therein died in December 1891 
and the plaintiffs claiming under him as his only sons and legal 
representatives have brought this suit in 1897 against the Ist de- 
fendant and defendants 2, 8 and 4 forming members of an undivided 
family claiming under the lst defendant under Exhibit IV, a sale 
deed, dated 6th March 1891. "The plaintiffs pray that a decree 
may be passed declaring * that the plaintiffs alone are entitled to 
inherit the immoveable properties described in the schedule 
and directing that the same be put in possession of these plaintiffs.” 


A reference to para. 9 of the plaint clearly shows that 
the present suit does not relate to the properties comprised in the 
deed of settlement in respect-of which the claim of plaintiff's father 
was absolutely dismissed as unsustainable in O. S. No. 512 of 1890, 
but only to the remaining properties in respect of which the plain- 
tiffs’ father was expressely declared by the decree therein to be 
entitled to them as the reversioner after the lifetime of the Ist 
defendant. ‘he plaintiffs’ cause of action as set forth in the plaint 
is that on the death of Venkataramanien in 1886, the properties 
claimed in the suit legally devolved by inheritance on his divided 
uncle, the plaintiffs’ father—the lst defendant being only in the 
position of adoptive step-mother and not adoptive mother of the 
deceased—and that on the death of their father, the same devolved 
on them by descent, as his heirs. The decree in O. S. No. 512 of 
1890, which declared that plaintiffs! father was entitled to these 
properties as reversioner only on the death of the 1st defendant, is 
not impugned as obtained by fraud or collusion or delivered by a 
Court not competent to deliver it (Section 44 of the Indian Evi- 
dence Act), The plaintiffs seek to avoid the effect of that decree on 
the ground that though their father and the Ist defendant 
were both equally aware of all the facts which would enable one 
to know who the hew of Venkataramanien was, yet they were 

under a mutual mistake of law and assumed that the Ist defendant 
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was entitled to -succeed as adoptive mother and that the plaintiff's 
father was only presumptive reversionary heir on her death and. 
that therefore O. S. 512 of 1890, which was brought by the plain- 
tiffs’ father in ignorance of his legal right as the immediate heir of 
Venkataramanien—a mistake of law which was shared in also by. 
the Court—and the decree passed therein can be no bar to’ the 
present suit. Itis also contended that in a declaratory suit which 
was brought by a presumptive reversioner during the lifetime of a 
Hindu widow no decree could be passed declaring his right to 
succeed’ to certain properties after the lifetime of the widow, but’ 
that the only decree which could be passed in his favor in such a 
suit is a declaration that an alienation made by the widow was made 
without legal necessity and therefore void beyond her lifetime. 
[Illustration (e) to section 42 of the Specific Relief Act]. 


It is contended on behalf of the defendants (appellants) that 
the present suit is barred Istly by section 48 and 2ndly by sec- 
tion 18, Civil Procedure Code. The former contention is clearly 
untenable aud must be overruled. S. 48 only requires that 
every suit shall include the whole of the claim which the plaintiff 
is entitled to make in respect of the cause of action on which the 
suit is founded and not that every suit should include every claim 
or every cause of action which the plaintiff may have against the 
defendant, in respect of the object-matter of the suit (Pittapur 
Raja v. Suriya Row}, Iiappan v. Manavikrama?). If the present 
suit had been for a declaration of the reversionary right of the 
plaintifi’s: father to succeed on the death of the Ist defendant: to 
certain items of properties other than those comprised in the former 
suit, such a claim would be a part of the claim arising from the 


cause of action on which the former suit was founded and the suit. © 


would be barred by section 48. Civil Procedure Code. But the. 
claim made in the present suit is one arising from a cause of action, 
quite different from, and inconsistent with, the cause of action on. 
which the former suit was brought and it could not possibly have. 
heen included in that suit as à part of the claim arising from the. 
cause of action on which that suit was in fact brought. | 


But the other contention viz.—that the suit is barred as rex 
judicata, is fatal to the plaintiffs’ suit. It has been admitted all 


1 LL. R., 8 M. 520 at 524 2, IL. RB. 21 M. 158 at 157, 161. 
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along—and the respondents’ Vakil properly admits—that if the 
present suit could not have;been maintained by the plaintiffs father 
if he were now alive, the plaintiffs could not stand on a different 
footing. The respondents Vakil however argues that the plaintiffs 
father could have himself maintained this suit, notwithstanding the 
decree in O. S. No. 512 of 1890. It 1s impossible to accede to this 
contention in the face of the express adjudication in the former 
decree that the plaintiffs father was entitled to succeed to the 
properties now sued for only on the death of the 1st defendant. 
This necessarily implies that the 1st defendant and those claiming 
under her were entitled to the possession and enjoyment of the 
property during her lifetime. ‘When such declaration is embodied 
in the decree itself, it is immaterial that no question or issue was 
actually raised and decided as to-whether or not the plaintiffs 
father was entitled to succeed to the properties on the death of 
Venkataramanien as his immediate heir—which is the claim on 
which the present suit is founded. This claim cannot be allowed 
and declared in the present suit and plaintiffs put into possession 
by ejecting the defendants, without virtually setting at naught the 
decree in O. S. 512 of 1890. The declaration which is sought for 
in this suit viz:—that the plaintiffs’ father was entitled to the 
possession of the properties on the death of Venkatramanien is 
diametrically opposed to the declaration made in the former decree 
viz :—that he was entitled to possession only after the death of the 
Ist defendant ; and the present suit is therefore clearly barred as 
res judicata, quite independently of explanation I or O HON 
II to section 18, Civil Procedure Code. 


The operation of a decree as res judicata, so far at any rate as 
the object-matter of a direct adjudication contained in the decree 
is concerned, can in no way be affected, in the absence of fraud or 
collusion, by the fact that the suit was the result of a mistake of law 
or that the decree proceeded on such mistake. The remedy, sf any, 
in such'a ca$e, can only be by way of review and certainly not by 
a separate suit for relief on the ground of mistake. Article 96 of 
Act XV of 1877 cannot be relied upon as sanctioning such a suit 
and it is-therefore unnecessary to consider the plea of limitation 
which was raised by the defendants with reference to that article. 
It may here be mentioned that the mistake of law committed in 
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O. S. 512 o£ 1890 by all the parties therein concerned—including 
the judge—which is supposed to have been discovered only in 1897, 
subsequent to the decision of this Court and of the Privy Council 
in the Oothoomalat caset might well have been discovered in 1890 
at the time of the institution of the former suit itself on reference 
to the decision of the Privy Council in the Ramnad adoption case? 
in which the point of Hindu Law in question was laid down just 
as it has since been decided in the Oothoomalat case+—to say nothing 


of Kasheshuree v. Girish Chunder®. 


As for the contention principally relied upon by the learned 
pleader for the respondents, that the decree in the former suit, in 
so far as it declared that the plaintiffs’ father was entitled to the 
items of properties now sued for—being a portion of the properties 
comprised in the former suit—as reversioner, after the lifetime of 
the Ist defendant, should be treated as null and void, by reason 
that no such declaration could legally have been made inasmuch 
as the plaintiffs’ father was only a presumptive reversionary heir 
during the lifetime of the 1st defendant, it is admitted and cannot 
be denied that the Court which passed that decree was a Court of 
competent jurisdiction to pass such declaratory decree if the plain- 
tiff was entitled to such declaration. The plaintiff's father prayed 
for such declaratory decree and apparently no objection was raised 
toit by the Ist defendant and the Court did make such declaration 
by its decree, though the suit was dismissed as regards the items of 
property comprised in the deed of settlement. The correct view, 
no doubt, is that such a declaratory decree ought not to have been 
passed and that the decree in O. S. 512 of 1890 should have been 
simply limited to the dismissal of the suit. But it is now tco late 
to seek to set aside the remaining portion of the decree as if the 
present suit was an appeal from that decree. Whatever may be the 
correct view, such decrees have sometimes been passed and as 
between the parties thereto, they must be held to be binding and 
to operate as res judicata, just like any other declaratory decree 
passed under section 42 of the Specific Relief Act (vide section 48 
of the Specific Relief Act), notwithstanding that it is now conclu- 
sively shown that such declaratory decree ought not to have been 
passed with reference to the proviso to S. 42, by reason that 


l. LL .R,28 M.l. 2. 12 M.I. A., 424, 446, 447. 3. (1864) W.R., 71. 
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ilie then plaintiff was, at the date of the suit, able to seek further d 
: mmal! 


. relief than a inere declaration of title, but omitted to do so. The v. 
binding effect of. judicial decrees and adjudications cannot be PUES 
allowed to be questioned between the parties thereto and their 
representatives merely because they have proceeded upon an 
erroneous’ view of law or on a view of law which though rightly 
or wrongly then believed to be sound has now been exploded, 

No doubt if this contention of the respondents were acceded 
to, the decree in O. S. 512 of 1890, in so far as it dismissed the 
claim of the plaintiffs’ father to certain items of property therein 
comprised—which do not form a portion of the subject-matter 
herein—would not operate as res judicata to the present suit, for 
the ground of dismissal was that the settlement made by Yagna 
Ramien, comprising the said items, was binding upon the adopted 
son and in that view it was immaterial whether plaintiffs’ father 
was or was not either the immediate or the reversionary heir of the 
adopted son and neither explanation I nor Explanation TI to section 
18, Civil Procedure Code, will apply to a matter which was not 
necessary for the decree passed in the suit, any more than a finding 
on an express issue in the suit would operate as res judicata when 
such finding became immaterial for the final decree passed therein. 

On the ground therefore that the declaratory portion of the 
decree in O. S. 512 of 1890 is a bar to the present suit, this 
Letters Patent Appeal must be allowed: and the order of this Court 
in A. A. O. No. 72 of 1900 as well as the order of the Lower 
Appellate Court are reversed and the decree of the District Munsif 
restored with costs throughout. i 


IN THE HIGH COURT OF J :DICATURE AT MADRAS, 
Present :—Sir Charles Arnold White, Chief Justice 
and Mr. Justice Moore. 
. The Sub-Collector of North Arcot through 
the Collector of North Arcot j e. Referring Officer. 


V. 
V. C. Seshachariar, 2nd Grade Pleader, 


Vellore ios . Defendant. 

Legal Practitioners Act (XVIII of 1579) 8. 18.—" Other reasonable cause.”~—Depart- The Sub- 
mental inquiry-— Anonymous. letter by pleader— Intention. to influence mode of oar 
enquiry—Professional misconduct. 


v. 
: Y, C. Sesha- 
Ref. case 4 of 1902. l7th September 1902. ehariar. 


The Sub- 
Collector of 
North Arcot 


v. 
Y. C. Sesha- 
chariar. 
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A legal practitioner addressing an anonymous letter to a Sub-Collector holding 
a departmental inquiry into a charge of bribery against a Revenue Inspector and 
intending by such, letter io influence the mind of the officer holding the enquiry in 
connection with the matter he is investigating is guilty of misconduct and may be 
properly suspended “for other reasonable cause" under S. 18, cl. (f), Legal Practi- 


tioners’ -Act. 


In the matter of Purna Ohunder Pal Mukhtear, I. L. R., 27 C. 1023 followed. 


‘Case stated under section 14, Act XVIII of 1879 by the Sub- 
Collector of North Arcot through the Collector of North Arcot in 
his letter, dated 11th r'ebruary 1902, Dis. No. 259—Revenue of 
1902 referring for the orders of the High Court the conduct of 
the defendant herein. 


P. S: Sivasami Aiyar for K. Srinivasa Aiyangar for the 
Pleadership Examination Board. 


C. Sankaran Nair and V. V. Srinivasa Aiyangar for the 
defendant. 


The Court made the following. 


ORDER :—On a careful consideration of the evidence we think 
it is clear that the pleader meant that the letter should reach the 
hands of the Sub-Collector as an anonymous letter and we think 
he aggravated his original offence by attempting to make out that 
he intended the letter to be signed by his clients and he thought it 
was going to be so signed before it was pospetched to the Sub- 
Collector. 


On the other hand, the Pleader’s conduct in making no 
attempt to conceal the fact that the letter was written and sent by 
him although its purports to have been written by “one of the 


" seems to show that he entirely failed to 
appreciate the impropriety of his Act. 


witnesses in this case, 


The evidence establishes that the pleader wrote a letter which 
he did not sign, to an officer who was conducting an enquiry into 
a charge of bribery against a Revenue Inspector, in which letter 
he made allegations which were intended to prejudice the mind of 
the officer in connection with the matter which he was investi- 


gating. 
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. We are prepared to accept the interpretation of clause (c) of ann 
section 18 of the Legal Practitioners’ Act (XVIII of 1879) which North Arcot 
was adopted by the Calcutta High Court in In the matter of y o Sesha- 
Purna Chander Pal, Muktear+ and we think the facts in the cheriar. 
present case show other reasonable cause, for suspendiing or 


dismissing & pleader within the meaning of this Olause. 


In all the circumstances we think a suspension of the certifi- 
. cate for one month will meet the requirements of the case and we 
make an order accordingly. 


— MÀ ET 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Bhashyam Aiyangar. 


In re Pachai Ammal — ... .. Petitioner (1st accused). 

Criminal Procedure Code S. 195—Magistrate granting sanciion-—Propriety or legality Juss 
of sanction—Jurisdiction of Magistrate trying complaint to question. Pachi Ammal 
The propriety or legality of a sanction granted under S. 195, Cr. P. C., by a 

competent Magistrate cannot be questioned by the Magistrate who tries the com- 

plaint instituted in pursuance of such sanction, 

Petition, under sections 435 and 439 of the Criminal Proce- 

dure Codes, praying the High Court to revise the Judgment of the 

-Court of Sessions, Salem Division, in Criminal Appeal No. 36 of 

1902, confirming the sentence passed by the Joint Magistrate of 

Salem in C. O. No. 30 of 1902. 


N. Grant for the petitioner, 
The Court made the following 


ORDER :—The Magistrate before whom a prosecution is 
instituted in pursuance of a sanction given under section 195 
of the Criminal Procedure Code by a competent Court, cannot 
question the propriety or legality of the sanction given by the 
Magistrate in respect of an offence of the kind mentioned in 
section 195 which is alleged to have been committed in any 
preceeding before his court, 

The petition is rejected. 


Cr. R. C, 873 of 1902, lst September 1902, 
Cr. Ri P. 285 of 1902. 
i. i. L. R. 27 C. 1028,. 


Hy 
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v. 
Kerala 
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IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. | 


Madhavaya "n. M" .. Appellant* 
" (1st Defendant.) 
Kerala Varma Arasu and others ... Respondents. | 


(Plaintiffs and defend- 
ants 2 to 7.) 


Civil Procedure Code, S. 18, Expl. V “ Bona fide lit igating"— Decree against Karnavam, | 


binding nature of, on junior members-—Res judicata—Non-production of docu- 


ments—Difference of opinion in weight attachable to documents, 


Where a Karnavan suing or sued in a representative capacity litigates bona fide 
ihe deeree passed in such suit in ihe absence of fraud or collusion will bind ihe 
jor members of the tarwad whom he represented. 


Where a decree has been passed against à person who sues or is Beds in a rep- 
resontative capacity, the person or persons represented by him are bound by the 
decree in the absence of any fraud or collusion. Negligence in the conducti ofthe 
guit, however gross, if it did not not amount to fraud or collusion will not entitle him 
or them to-avoid the decree. 


3 


The mere fact of non-production of certain karars or the mere fact that courts l 


wight now give weight to them though no weight’ was attached to them by:the court 


which tried the former suit would be no proof of want of diligence and honesty, i.e; - 


want of bona fides within Expl. V. to section “18, C. P. O., on the part of the Karna- 
van so as to emule the junior members to rip open the for mer decree. 


Second Appeal from the decree of the District. ont of. 


South Canara in A. S. No. 277 of 1899 presented against-the decree 
of the Court of the District Munsif. of. Kasargod in O. S. No. 47 
of 1898. | 


A Karnavan Toodghhé a n to Jess a Toae passed —À his , 


predecessor set aside, and it was.dismissed. The present suit was 
by the junior-members for the same relief, and the plaintiffs who 


were met by the plea of res judicata alleged that their Karnavan i 


was guilty of gross negligence in the conduct of that suit and did 
not file certain material documents. 


C. V. Anantakrishna Atyar for P. B. Sundara Ayar, for 
appellant. 


: K. Narayana Row for respondents. 


* S. A, 1176 o£ 1900 - = - 7- 17th April 1902. 


vA 
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The Court lelivered the following 
JUDGMENT :—We do dot think that the decrees of the 
courts below can be sustained. Wethink that the suit is barred as 
res judicata. 
. The only fact relied on by the Lower Courts as proof of want 
of diligence and want of honesty in the conduct of the suit No, 171 
of 1896 on the file of the District Munsif of Kasargod is the fact 
that certain Karars were not produced which the courts now think 
ought to have been filed in the interest of the tarwad. This is 
certainly not sufficient to show that the suit was not conducted 
bona fide by the plaintiffs therein, viz., the successor of the Karna- 
van against whom the decree in O, S. 192 of 1894, on the file of 
the Kasargod Munsif’s Court was passed and the senior Anandra- 
van of the family, who was the de facto manager of the family 
under a Karar. The suit was actively and earnestly prosecuted, and 
the plea founded on the conditions in the Karars was strongly pressed 
by the plaintiffs, but was overruled by the court. It is not suggest- 
ed that there was fraud or collusion in the conduct of that suit. 
The fact that the Karars are produced in the present suit and that 
the judges in the present suit attach an importance to them which 
the judge who decided the suit of 1896 did not attach to the plea 
founded on them cannot legally warrant the inference that the 
plaintiffs of 1896 did not litigate the suit bona fide within the mean- 
ing of explanation V of section 18 of the Civil Procedure Code in 
respect of the right now claimed. 


We must hold that the suit is barred as res judicata by the 
decision in O. S. No. 171 of 1896. 


We set aside the decrees of the courts below and dismiss the 
sult with costs throughout: 





.IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. J ustice Bhashyam Iyengar. 
In re T. Murugesa Mudaliar " ... Petitioner. 
(Complainant.) 


Transfer—Case pending before a Presidency Magistrate—Transfer to another Presidency 
Magistrate. 


Quare:— Whether the High Court can transfer a case from one Presidency 


Magistrate to another Presidency Magistrate both being members of one and the 
same court. 


- Or. M, P. 88 of 1902. “4th June 1902, - 


Madhavaya 
v: 
Kerala 
Varma. 


In re 
T, Murugesa 
Mudaliar. 
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" x AU Application praying that, in the circumstances stated in the 
Mudaliar affidavit filed therewith, the High Court will be pleased to transfer 
the case No. 1034 of 1902 on the file of the Presidency Magistrate’s 
Court, Black Town, Madras, pending enquiry before Charles Gahan 
Esquire, Presidency Magistrate, from the file of the said Magistrate, 
to the file of any other Presidency Magistrate, Black Town, 
Madras, for enquiry and trial. 
S. S. Venkataramana Iyer for petitioner. 
. The Court made the following 
ORDER :—There are no proper grounds for a transfer even 
if this court can transfer a case from one Magistrate to another 
Magistrate presiding over the same court. 


The petition is dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Davies and Mr. Justice Benson. 


Seni Chettiar sh as os ..  Appellant* 

l " (Plaintif). 

Santhanathan Chettiar ... P .. Respondent 
(Defendant). 


Seni Chettiar Civil Procedure Code, 8.496 — Suit for damages fer a wrongful injunction—Title defective 
Sicanarathes for want of registration—Right to recover damages dependant on title. 
Chettiar. Damages under S. 497 must be awarded by an order of Court in the snit in 
which the injunction is obtained wrongfully and even then only when it appears to 
the Court deciding the suit that there is no probable ground for instituting 
the suit. 

A person whose title could not be recognised for want of registration and 
against whom an injunction had been obtained pending a suit for perpetual 
injunction which was ultimately dismissed as against him on the ground that the 
conduct of the plaintiff ii that suit was fraudulent could not maintsin a suit 
for damages for a wrongful injunction as he could not prove his title to recover 


damages and S. 487 would not help him in a such n case. 


Appeal from the decree of the Additional Subordinate 
Judge’s Court of Tinnevelly in O. S. No. 66 of 1899 (O. S. No. 17 
of 1898 or. the fileof the Subordinate Judge's Court of Tinnevelly). 


* A. No, 221 of 1909. 21st August 1902, 
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Defendant and one Minakshinathan Chetti were lessees of Seni Chettiar 

the village of Pattamputhur in Satur Taluq for 10 years from E TORTTA 
Faslis.1294 to 1804. Under the lease they were entitled to cut Chettiar. 
trees in the bed of a tank in the said village. Minakshi gave up 
his rights in favor of defendant, and the latter gave by an 
yadast the right of cutting and enjoying from 1st January 1901 
to the close of Fasli 1804 the trees in the bed and the outer bunds 
of the tank. This yadast was unregistered and the defendant 
brought a suit for injunction ignoring the yadast to restrain the 
plaintiff herein from entering the tank-bed and bunds and cutting 
the trees. It was held ultimately by a Full Bench of the High 
Court that the yadast ought to be registered and that it was, 
therefore, not admissible in evidence but that as the defendant's 
conduct was fraudulent, he was not entitled to an injunction. 
His suit was therefore dismissed. Pending the defendant's suit 
for a permanent injunction he obtained a temporary injunction 
before the Sub-Court restraining the plaintiff herein from cutting 
the trees &c. The plaintiff now brings this suit for damages for 
an improper and lillegal injunction. The Sub-Court held that 
the plaintiff had no legal title, the yadast being unregistered 
and that as he must rely upon title to recover damages, he cannot 
maintain this suit. Hence this appeal. 


C. Ramachandra Row Saheb for appellant. 
V. Krishnasami Aiyar and A. S. Balasubramania Aiyar for 


respondent. 
The Court delivered the following 


JUDGMENT :—Section 497 of the Civil Procedure Code has 
no application to this case. Damages under that section must be 
awarded by an order of the court in the suit and can only be given 
if it appears to the court deciding the suit that there'was no pro- 
bable ground for instituting the suit. We agree with the Subordi- 
nate Judge in the view he has taken of this case in paragraph 7 of 
his judgment and dismiss the appeal with costs. 
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` IN THE HIGH COURT OF J UDICATURE: PE MADRAS. 


Present: Me Justice Bhashyam Aiyangar and Mr. J ustice Moore. 


. Sivaraman Chetty and another... ^... Appellants* 
i (Defendunts). 
V. . Bee zu 
Kuppumuthu Chetty T .. Respondent: : 
ns EMI : 


" . 
1 


Siv araman Prior and puisne mortgagees—Swit by. priot. mor E M anor s no part y— 


Chetty 
v. 


Kuppumuthu ` 
Chetty. 


Purchase under prior mortgage-decr ee—Suits by puisne mortgagee—Pri ior mortgagee 
- and purchaser no par ty—Suit by puisne mortgagee to redeem prior mortgagee-— 


. Right of assignee of equity of redemption to redeem. ' / Ds 


P4 
ae 


A'puisne mortgagee is not bound by a decree obtained by a prior mortgagee 


. in a suit io which the puisne mortgagee was no party. 


. A sale held in pursuance of such decree will -pass to the purchaser only the 
equity of redemption. Where a puisne mortgagee obtains a decree on his mortgage 
withont joining the prior mortgagee and the purchaser in execution of the prior 
mortgage decree and purchases the property he does not acquire any rights on 
‘the footing. of the purchase. He is however entitled to bring a suit for redemption 


of the prior mortgage. Par à ' E 


Such redemption, however, will not affect the right of-the purchaser at thé.sale 
„held in execution of the prior mortgage decree or his assignee from redeeming in 
his turn as owner of the equity of redemption such puisne mortgagee on payment 
of the amount ‘due to him under the mortgage. 


Where the puisne mortgagee held two mortgages, one of which covered the plaint 
property subject to the prior mortgage but the other comprised besides this proper ty 


‘some other items not the subj ect-matter of the suit:— _ 


` Held, that the question of the right of the assignee of the ‘equity of redemption 
to redeem the puisne mortgagee could not be gone-into in'the- suit 
brought by the latter for redemption of the prior mortgage 


Appeal from the order of the District Court of Madura in 


Appeal Suit No. 380 of 1901, presented against the decree of the 
Court of the District Munsiff o Dindigal i in Original Dun No. 245 


‘of 1900. 


The defendant had à m of one item of pr operty dated 


4th November 1890. This item together with two others were 
` mortgaged to plaintiff on 21st May 1891. The Ist defendant 


brought a suit on his mortgage in 1892, obtained a decree, and in 


execution he purchased the property himself. But the plaintiff 





*. C, M.A. No. 89 of 1902. . 22nd August 1902... 
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was no party to this suit. The plaintiff brought a suit on his 
mortgage without making defendant a party, obtained .a decree 
arid in execution he purchased the property. This purchase was 
subsequent to the defendant’s purchase, and as the mortgagor had 
lost his right to the property on that date, nothing passed to the 
plaintiff. The present suit was brought by the plaintiff—subse- 
quent mortgagee—to redeem the defendant—prior mortgagee— 
and recover possession of the one item on payment of the decree 
debt due to him. The District Munsif dismissed the suit holding 
that the plaintiff was not entitled to redeem. The District Judge 
reversed his decision and remanded the case for decision. Against 
the order of remand the defendant appealed under Sec, 588. 


V. C. Desikachariar for appellant:—As I have become the 
purchaser of the mortgagor’s interest, I am entitled to redeem the 
plaintiff. [Bhashyam Aiyangar, J.—Y ou did not make him a party to 
your suit. He is entitled to redeem you as prior mortgagee. Then as 
you now stand in the position of the mortgagor, you may redeem 
him by paying the amounts of the $wo mortgages]. That is à circui- 
tous process. The whole thing may be done by permitting me to 
redeem him on payment of the amount due to him. The proper 
suit will be for a direction that the defendant should redeem the 
plaintiff and that on default the property should be sold. [.Bhashyam 
AdWyangar, J.—This suit is perfectly in order. As subsequent 
mortgagee he.is entitled to redeem you, In a subsequent suit 
you may redeem all three items as the assignee of a part of the 
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equity of redemption.] It has been held in 16 Mad. that rederip- . 


tion is not the proper course. And the whole thing may be done 
in a single suit [ Bhashyam Avyangar, J.—16 Mad. is in conflict with 


later cases and the judge notices it, Moreover we may try to work - 


it. all in this suit if this were the only property you may have to 


redeem in a subsequent-suit. The other two items will also be the - 


subject-matter of the suit. This suit must properly end with his 
redeeming you. Your right to redeem him will be dealt with in 


another suit.] I can show that 16 Mad. does not conflict with later . 
cases: - [.Bhashyam Avyangar, J.—1£f there is no conflict, the result . 


wil be as I suggest. There is a good deal of conflict which it is 
unnecessary to go into in this case.. This case is simple]. In the 
subsequent suit I shall not be entitled to claim redemption of all 


threeitems. have purchased. only one item. Bhashyam Adyangar,J.—— . 
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A purchaser of part of equity of redemption is entitled to redeem 
the whole. You will have a charge upon the other two items for the 
amount you have paid for the redemption of those items]. But 
those two items are now vested in the plaintiff. Bhashyam Aryan- 
gar, J.—If that is so the amount you will have to pay for redemption ` 
of your item will be adjusted with reference to all these items.] But 
all parties interested are before the court and the whole case may 
be disposed of here. Bhashyam Aiyangar, J.—The other properties 
are not before the court. The strictly correct course is to allow him 
to redeem you in this suit. The other questions will be decided in 
the suit for redemption you may bring. To accept the course you ^ 
suggest will require the amendment of plaint]. The District 
Munsif asked the plaintiff to amend his plaint, but he refused to do 
so. Bhashyam Aiyangar, J.—His suit for redemption is properly 
brought. Itis for you to bring a fresh suit for redemption. The 
amendment will alter the nature of the suit.] 


P. S. Sivaswami Aiyar for respondent suggested that the 
remand was right as the District Munsif had not decided the 
other issues, the amount payable for redemption, etc. [Bhashyam 
Aiyangar, J.—No other issues to be decided. There is no dispute as 
to amount. The Judge should dispose of the case according to law. ] 


The Court delivered the following 


JUDGMENT :—The judge should not have remanded the suit 
to the District Munsiff. The whole case and all the materials 
necessary for adjudication were before him and he should have 
disposed of the appeal. The 1st defendant having obtained a decree 
on his prior mortgage without forming the plaintiff as a party and 
having in execution purchased the mortgaged property, the right 
of the plaintiff as a puisne mortgagee to redeem the Ist mortgage 
is not affected by either the decree or sale. The only effect of the 
sale wil be'to transfer to the Ist defendant, the purchaser, the 
equity of redemption of the mortgagor who alone was a party to 
that suit. The plaintiff is therefore clearly entitled to redeem the 
prior mortgagee in favour of the 1st defendant without prejudice to 
the right of the 2nd defendant as assignee from the Ist defendant 
of the mortgagor’s equity of redemption to redeem the plaintiff on 
payment of the amount of the mortgage on the item of property 
mentioned in the plaint and the proportiotiate amount of the 2nd 
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mortgage chargeable on the said item of properby, which alone is ics 


l 1 n a ‘Chett 
comprised in both the mortgages after he (the plaintiff) has redeem- dd 
ed the Ist mortgage. This cannot be done in the present suit for c o E 


the reason at any rate that the plaintiff's 2nd mortgage comprises 
not only the plaint item but two other items the mortgagor’s equity 
of redemption in which has passed to the plaintiff in virtue of the 
sale held in execution of the decree passed in the suit brought by 
the plaintiff on the 2nd mortgage against the mortgagor alone 
without joining as a party the 1st defendant the prior mortgagee of 
one of the 8 items comprised in the 2nd mortgage. We set aside 


- the decree of the Dictrict Judge and remand this appeal for 


disposal by him according to law, with reference to these remarks. 
Costs will be costs in the cause. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:--Mr. Justice Davies and Mr. Justice Moore. 


Mahadeva Pandia —... E .. Appellants * 

| | (1st and 2nd 

" Defendants. 

Rama Narayana Pandia TT ... Respondent, 
(Plaintif and 3rd 

Defendant.) 


Hindu law—Marriage of members—-Member holding office and in possession of family Mahadeva 


i : i Sige Pandia 

funds—Preswmption of family property—Onus on member to shew self-acquisition M 

— Life insurance Policy—Premiwm paid owt of savings—Policy, character of— Asset Rama 

available for division. Narayana 
Pandia. 


The cost of the marriages of the members of a Hindu family is a legitimate 
oharge on family funds. Where family jewels to the value of Rs. 800 have been 
expended on such occasions, these are not assets available for partition. l 


Where a member of a Hindu family is holding an office under Government 
(which fetches him a separate income) and is in-possession of family funds and has 
been managing or helping to manage the family property, it lies upon him to show 
that, what he claims to be his separate property has not been acquired by family 
funds. 


A: Life Insurance Policy held by a member is not an asset available for division 
during his lifetime and must be treated as the separate property of the member 
where he pays the premium out of the savings of his salary. 


. *€ A, No. 167 of 1900. 26th August 1902. 
G 
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Appeal from the decree of the District Court of Chingleput 
in O. S. No. 6 of 1899. 


. T. Rangachariar for appellants. 


V. Krishnaswami Atyar and S. Srinivasa Aiyangar for: Ist 


respondent. 
V. K. Rangachariar for 2nd respondent. 
The Court delivered the following 


JUDGMENT :—The following are the undisputed facts of this 


case. The plaintiff and the defendants father were brothers. | 


They both got employment about the year 1870 in the Public Works 
Department as Overseers with decent salaries. The defendant’s 
father died in 1875 leaving three infant boys aged from 6 years 


downwards, the present three defendants, After his death these ' 


three children lived with their paternal grandfather, the plaintiff’s 
father, in Saint Thomas Mount, Madras. The plaintiff lived in 
distant-places whenever he was posted for work. The family had 
then property. consisting of, houses and land valued at some 
Hs. 6,500 yielding a rental of from Hs. 800 to 400 a year, and a 
fund of Rs. 8,000 invested in Government promissory notes of the 
4 per cent.loan. There were also valuable family jewels which 
the plaintiff values at Rs 8,200. The defendants admit that the 
plaintiff is entitled to his half share of the houses and land and to 
a half share of the fund of Rs. 8,000, which converted into other 
securities is admittedly in the plaintiff's possession now. They 
also admit that he is entitled to half of the family jewels in their 
possession, but their value, they say, is only Rs. 1,200 as against 
the Hs. 8,200 claimed. The judge has allowed the greater part 
of the plaintiff's claim in respectto these jewels, and the defendants 


appeal on this point. They also appeal in regard to the properties 


which they say are family properties in the plaintiff's possession 
which ought to have been brought into hotchpot. They confine 
their appeal to a house worth Rs. 2.400, jewels worth Rs. 4,200, 
various funds worth Rs. 16,000 and decrée amounts worth Rs. 1,500, 
or to properties worth in round numbers Rs. 24,000. The judge 
disallowed these as well as other claims they have now. abandoned, 
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on the- ground either that the properties was non-existent or 
was the self-acquisition of the plaintiff. The plaintiff admits the 
existence of the house worth Rs. 2,400, of jewels worth Rs. 4,200, 
and of funds worth Rs. 6,000 over and above the fund of Rs. 8,000 


already referred to, but claims all these items as his own on the | 


ground that th ey were acquired with his own funds. The defend- 
ants have failed to prove the existence of any other properties 
thau those admitted by the plaintiff. Therefore; the only two 
questions we have to decide in appeal are, first, what is the 
value of the jewels that are or ought to be in the possession of 
the defendants, and, secondly, whether the properties admittedly 
in the possession of the plaintiff and claimed by the defendants 
as family properties are such, or whether they are the plaintitf’s 
self-acquisitions. 


In regard to the first question we find,on what must necessarily 
be a rough calculation, that the value of the family jewels for 
which the defendants are answerable is Rs. 6,000 as against the 
Hs. 8,200 claimed by the plaintiff and Rs. 1,200 admitted by the 
defendants. The plaintiff has included in his claim for Rs. 8,200 
for jewels, several jewels which were admittedly missing when he 
took stock of them and made out a list of what were missing 
(Exhibit XI). The ascertained value of some of these amounts 
to Hs. 900. But there are two or three other valuable jewels, 
such as neck ornaments, of which the exact value cannot be traced, 
but of which the approximate value cannot be less than Rs, 800 or 
400. We agree with the District Judge that the defendants 
are not responsible for these missing jewels, as their step-grand- 
mother was in actual possession of all the family jewels till her 
death in 1895, so Rs. 1,800 must be deducted on this account, 
plus Rs. 100 the value of a gold ring set with rubies which the 
plaintiff admits he has taken possession of. We also think that the 
defendants are entitled to deduct another Rs. 800 for jewels expen- 
ded on the occasion of the marriages of two of them. The cost of 
these marriages was a legitimate charge on the family funds and 
the plaintiff contributed nothing towards it, So that, deducting 
Rs. 2,200 in all from Rs. 8,200 claimed, we have a balance of 
Rs, 6,000 chargeable to the defendants on account of the family 


‘Jewels, as we agree with the judge that their . dissipation of the . 
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bulk of them in other ways was quite unjustifiable, assuming it- 
to be true. l 


In regard to the second question the plaintiffs case is that he’ 
left the entire management of the family property to his father aiid’ 
` never asked for or received a penny of the income himself. He 


lived on his salary and, besides, saved a good deal, out of which he 
acquired the properties in dispute. Not only did he forego’ his’ 
claim on the family property, büt he used to make remittance to his: 
father and the defendants by way of presents. This generosity he 
continued for twenty years, even after his father's death in 1899: 
Now, this conduct on the plaintifi's part is hardly natural, and is 
belied by his present conduct in suing for a partition of the family. 
properties, when he is in more need of them now than he was | 
before. But apart from this, the defendants have been able, 
handicapped as they have been by a long period of minority, to. 
adduce evidence quite sufficient to show that the plaintiffs. 


story is false. In his plaint he stated thathis father was in 


manag ement until his death i in December 1892, and that after that 
the défendánts have been in management. But in his evidence he. 
was forced to admit that he himself held the management from ` 
1889 when his father was seized with paralysis until 1892, and i 


is abundantly proved by the documentary evidence in the case, | 
such as letters written by him to the defendants and by his own - 


aditlissions, that the person who was managing the family pr operty 
ever since 1892 is himself. He admits that he has held a fund _ 
of Rs. 8,000 under his sole control since 1889, and all that de 
seems to have done was to leave the land and the house property i in 
the immediate charge of the defendants while constantly interfering | 
in the management of that property also, Such being the state of | 
alfairs since 1889, the probability is that the state of affairs prior , 
to 1889 was the same, that is, that the plaintiff controlled the 
fund of Rs. 8,000 while his father controlled the houses and 
landed property. They yielded about an equal income, That the. 
plaintiff had some such fund to fall back upon is proved by 
the fact that in the year 1876, the year after the defendants’ ^ 
father’s death, he paid into his own account with Messrs. Ar buth- 
not & Co., sums aggregating Rs. 1,9C0, his whole salary, and 
allowance for that year being only Rs. 1,080. We also find that 


from 1875 to 1887 he made remittances to his father. He.says thèse | 


1 
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payments were made in obedience to his father's demands and 
that they were purely charitable, but it is impossible to believe 
this.. If his father was enjoying the income of the wholelof the 
family property, he could have required no assistance from the 
plaintiff.. The funds, the father had, were ample, namely, an income 
of Rs. 600 or 700 a year for- the support only of himself, his wife 
and the three infants of his son. And the plaintiff's story 1n res- 
' pect to these remittances to his father will in no way account for 
his making remittances to the defendants themselves on a much 
larger scale from the year 1889 to 18995. 


. There can, therefore, be no doubt that these payments were 
made out of family resources. Again we find in what the plain- 
tiff calls his own private account entries made in the year 1874 
of two sums of Rs. 260 and Rs. 40 paid in by the defendants’ father, 
which, in the absence of proof to the contrary must be taken to have 
been on family account. The plaintiff's explanation that these 
monies were really his own, and that the defendants’ father was 
only ‘the medium for carr ying them to the plaintiffs account, has 
absolutely nothing to support it. Then we have letters written by the 
plaintiff to his father regarding family properties. Exhibit A in 
February 1885'about investments of family funds, Exhibit X 
about family debts (the date of this Exhibit is not stated, but it 
must have been in some year previous to 1886 as shown by the 
intrinsic evidence) and Exhibit XXVI in Jnly 1834 about remit- 
tances to the family. All.these things combine to show that the 
plaintiff has all along been managing or helping to manage the 
family property and that he had family funds in his possession. 
Süch being-the case it lay on the plaintiff to show that what he 
claims to be his separate property, was not acquired by. means of 
the family funds which he was controlling. He has not attempted 
to do this. He has not even produced any family accounts pre- 
vious to 1892, to show that the family had not sufficient funds to 
make these acquisitions. The presumption, therefore, is that the 
properties he holds are family properties, as he was in possession 
of family funds from which he could have made the acquisitions. 
We accordingly so find on the second question. 


. The plaintiff will, therefore, have to give up to the defendants 
half:the house worth Rs, 2,400, half of Rs, 4,200 the value of the 
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jewels and half of the fund of Bs. 2,000 invested in the Commer- 
cial Bank which are in his possession. The remaining fund of 
Rs. 4,000 which the plaintiff also has, is said to be the present 
surrender value of a Life Policy for Rs. 10,000 which the plaintiff 
has in the Oriental Life Insurance Company. We do not think the 
defendants are entitled to a share in this. We consider that the 
premiums paid by the plaintiff on account of this insurance can 
fairly be treated only as made from savings out of his own salary 
for the ultimate benefit of his wife and daughter. At all events 
it canndt be treated as an asset available for division during. his 
hfe-tune, for it is within his power to throw the insurance up 
altogether. 


The result is that in supersession of the preliminary decree of 
the District Judge we shall pass a decree for the equal division by 
metes and bounds of the lands in plaint schedule A and of the 
houses in plaint schedule B, aud of the house in the defendant's 
schedule I, one of which shares is to be delivered to tke plaintiff 
and the other to the defendants and we shall direct the plaintiff 
to make -over to the defendants half of the funds amounting to 
Rs. 8,000 in the plant schedule D and half of the Ks, 2,000 invested 
in the Commercial Land Mortgage Bank (item No. 11 in defendant's 
schedule 3) and we shall direct the defendants to pay to the 
plaintiff Rs. 1,000 being the balance left after allowing the plaintiff 
Rs. 8,000 on account of his half share of the Jewels in plaint schedule 
C and the defendant Rs. 2,000, on account of their ha/f share in 


defendants’ schedule 2. 


The parties having lost and gained equally and both being to 
blame, we direct that each party do bear their own costs through- 


out. 


Mets f 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.  . 
Present:—Mr. Justice Benson, and Mr. Justice Moore. 


Sri Rajah Venkata Narasimha Appa Row 


“Bahadur Zemindar... ie .. Appellant * 
E ( Plaintif). 
Nootulapati Parvatulu is .. Respondent 
(1st Defendant). 
Yamindar and ryot-—Relinguislanevt by ryot— Grant by Zemindar of relinquished lan d Sri Rajah 
to another ryot— One patta for both lands—Rights of permanent ocenpancy—Pre- Venkata 
goto Tos Narasimha 
sumption ~Kudivaram, | Appa Row 
1n the case of lands held by a ryot it is upon the Zemindar to show that the Bahadur 
v 


Kndivaram vested in him ànd that the ryot possesses no permanent rights of Nootulapati 


3 
occupancy. Parvatulu. 


Venkatanarasimha Naidu v. Dandamudi Kotayya, 1. L. R. 20 M. 299 followed. 


Where a ryot relinquishes the patta lands in which he has permanent rights of 

|. eceupancy to the Zemindar and the latter grants the land to another ryot holding 

x other lands over which he has permanent rights of occupancy and both lands are 
entered in the same patta. l 


Held (1) that the Zemindar must show that he has made the grant under 
circumstances entitling him to eject at the end of any year, 


and (2) that the ryot possesses right of permanent occupancy in respect to the 
relinquished lands granted to him. 


Chekati Zemindar v. Ranasorw Dhora, 1. L. R. 23 M. 318 followed. 


. Second Appeal from the decree of the District Court of 
Kistna in A. S. No. 67 of 1900, presented against the decree 
of the Court of the District Munsif of Bezwada in O. S. No. 389 
of 1898. | 

The plaintiff, a Zamindar, brought this suit for ejecting the 
defendants, his tenants, from 5 items of Jands on the ground that 
they were only tenants from year to year, that due notices to 
quit were given and that notwithstanding, the defendants have not 
delivered possession. The defendants contended that they were 
not entitled to be ejected as they were occupancy tenants. The 
District Munsif held that 2 items were relinquished by the then 
tenants and were then given to the defendants on their application 
and that as to the latter the defendants were only tenants from 
year to year. He, therefore, gave a decree as to these 2 items and 


x ssi, S A. 061 of 1901. 2nd September 1902. 
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Sri Rajah dismissed the suit as regards the others. The tenants appealed 
Ns against the said decree and the Zamindar tiled a memo. of objection 
m with regard to the 3 items disallowed. The District Judge held 
— m that even as to the relinquished lands the defendants had occu- 
Parratulu. pancy rights and therefore reversed. the decree and dismissed. the 

suit on the authority oi Chekati Zemindar v.'Ranasoru Dhora! 


Hence this second appeal by the Zamindar. 
Raja m. Rama Rao for-appellant. 
P. Nagabhushanam for respondent. 
The Court delivered the following 


JUDGMENT :—We think that the decree of the District 
Judge is right. The question was whether the plaintiff was entitled 
to eject the defendants. In the case of two of the plots of land 
it appears that a relinquishment of the Kudivaram right was 
given to the Zamindar some 20 years ago by the then occupying 
ryots and that a year or two afterwards that right was granted to 
the 1st defendant ; and the lands were entered with his other lands 
in his ordinary Seri puttah. In the case of the other plots of land ` 
there was nothing to show that the Kudivaram right had ever | 
vested in the Zamindar, As regards these latter lands it is 
evident that the principle of Venkatanarasimha Naidu v. Dan- 
damudi Kotayya? applies, while in the case of the two former 
plots of land it was for the Zemindar to show that he made 
the grant under circumstances or on conditions which entitled him 
to eject the defendants at the end of any year. We think that the 
entry of the lands in the same puttah as the lands from time 
immemorial in the enjoyment ‘of the ryot without any condition 
that they were held on a different tenure leads to a reasonable infer- 
ence that they were to be held on the same tenure, 4. e., with 
permanent occupancy rights. It. was, no doubt, open to the 
Zemindar to rebut this presumption but he has not done so. We 
think that in all the circumstances the Judge was rightin applying 
the rule laid down in Chekati Zemindar v. Bamasoru Dhora! 
and we dismiss the second appeal with costs. 


— —M —MÁÀ— 


|  L LLRB.23M 29  — ^ ^ _ 
1. I; L. R., 28 M. 299. 


2." I. L, R20 M. 318. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l FULL BENCH. 
Present :—Mr. Justice Subrahmanya Aiyar, Mr. Justice Davies 
and Mr. Justice Benson. 
The Maharaja of Vizianagaram by his 


guardian and next friend F. W. Gillman — ..., Appellant* in both 


» cases (Plaintif). 


Sri Rajah Setrucherla Somasekhararaz 


Bahadur " be m .. Respondent in 
| 4.187 of 1900 (Deft.) 
~ — — Ramabhadraraz 
Bahadur hes a Los . ... Respondent in 
| 4.1880f 1900 (Deft.) 


Madras Revenue Recovery Act (II of 1864), Ss. 2 and 42— Transfer of Property Act, Ss. Maharaja of 
; 82 and 100— Civil Procedure Oode, S. 48— Limitation Act, S. 20, Arts. 61, 99, 120 and. Vizianagaram 
132—Co-sharers of an estate—Decree against one for partition and:mexne profits— Sri Rajah 
Alienation by judgment-debtor co-sharer—Revenue in arrear subsequent to sale— Setrncherla 
Attachment by Collector of vendor's share—Realization of revenue—Purchaser’s claim Somasekhara- 
, Jor contribution against other shaYers—Charge against estate of other sharers— PU 
Suit to enforce chavge— Period. of limitation—Suit to enforce personal liability— ' 
Limitation. 
Where subsequent to a decree for partition of an estate in the possession of the 
managing member who was accountable to the other members for mesne profits the 
managing member sold his interest to a third person and the revenue due upon the 
- whole estate not being paid the Collector attached the managing member's share and 
realised the arrears due upon the whole estate from sach share. 
Held by the Full Bench that the purchaser had a charge upon the estate of each 
of the other co-sharers for their share of the revenue. 
Seshagiri v. Pichu? followed, Kinuwram Dass v. Mosafar Hussaini? ; Seth Chitor 
Mal v. Shib Lal3 ; and Shivarao v, Pandlik! dissented from. 
Per Subramania Aiyar, J.— Justice, equity and good conscience" ought to be 
re&orted to and are universally accepted as words compendiously denoting those 
ultimate principles of what is right and proper, fair and reasonable and good and 
. expedient, which principles are resorted to by Judges in dealing with difficult 
- questions not directly governed by existing precedents which often arise in fhe conrge 
of the administration of justice. 
Per Benson, J.—The words “ charge created by operation of law" are more exten- 
sive than “charge created by law" and includes a charge created directly by the 
provisions of an Act as well as a charge created indirectly as a legal consequence 
of certain conditions. ' 
The charge to the purchaser was directly created by Sections 2 and 42 of Act IT 
of 1864 and was a charge by operation of law within the meaning of S. 100, Transfer 


of Property Act. 


* 23rd December 1902, í A. Nos. 187 & 188 of 1900. 
1. I. L. R., 11 M. 454. 3. I.L.R.,14 A. 273. 
2, IL. Rọ 14 C. 809, 4, T. L. R., 26 B, 437 


a 


«id 
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Maharaja of _ Per Bhashyam Aiyangar and Moore, JJ. 
a ik The purchaser's claim is not burred by S. 43, C. P. C. , by reason of his 
Sri Rajah omission to join the present defendant as a party in a Tiii suit bronght 
Setrucherla by him against other co-sharers. 
Somasekhara- . 
ras Gangi v. Ramasami! approved. 


The purchaser’s right to claim contribution arises notwithstanding he may 
not have paid any money in discharge of the revenue and the Collector 
may have realized the same out of the income of the share belonging to 
the purchaser. 


The right to claim contribution exists whether the party seeking contribu- 
tion makes the payment voluntarily or involuntarily, i. e., whether he makes 


_ the payment and thus averts coercive process against his property or 
without making such payment suffers his property to be seized under 
process of law for the purpose of the amount being realized from its income 
or by its sale.. 
Rodgers v. Maw* approved. ` 

“ Money paid" in Article 61 or 99 of Act XV of 1877 includes “ money 


voluntarily or involuntarily paid.” 


The reccipt by a mortgagee of the produce of land mortgaged to him is a | 


payment within the meaning of S. 20 of Act XV of 1877. 

Article 120 does not apply to a suit for contribution in a case where the 
amount was realized by sequestration or sale of the property of the 
person seeking contribution. 

Where moneys have been received in excess of plaintiff's share of revenue 
from time to time under Art. 99, a suit for contribution will be bar red as 
regards such portion of the excess as have been recovered more than 3 
years before suit. Ó 


Art. 99 applies to cases of suits brought for contribution by a co-sharer of an 
estate registered in the joint names of several. If the estate is registered 
in the name of one and the others are interested, Art, 62 will apply. 

Per Bhashyam Atyangar, J. 

A co-sharer's claim for contribution where he pays or is forced t to pay arrears 
of revenue due upon the entire estate is n charge upon the estate of the 
other co-sharers, 

Whether a person paying rent due upon a land which isnot a charge "pon 
such land and which he is liable to pay slong with others is entitled to 
a similar charge—Quzre. 

Whether a subsequent mortgagee paying off arrears of revenue acquires a: 
first charge for such payment in preference to the prior mortgages—Quzre, 

The right of contribution secured by S. 82 of the Transfer of Property Act 
is à, ‘real right’ and not simply a “claim in personam.” 

Baldeo w. Batj Nath3 referred to. 

(Dubitante). The words “ several properties of several owners" mean not 
only separnte plots respectively owned by separate owners but also. 


distinct shares severally owned by two or more co-owners as tenants in'' 
common with unity of possession. . P 


1, 12 M. L, J. R. 108, 2. 15 M. & W. 444. | 3, ILL. R., 13 A. 371, 


r 
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* The lien or charge in favor of the person elaiming contributiqp in respect of Maharaja of 


payment of révenue does not depend upon the doctrine of gubrogation. ee 
The lien under S. 2 of the Rev. Recovery Act is a lieu by operation of law in En Rajah 
cher 
favour of the crown only. Somasekhara- 
raz. 


When revenue is assigned to a gubject, ib ceases to be publie revenuo and is 


, converted into rent or private property. 


A suit for the enforcement of a charge is governed by the 12 years’ period 
provided by Art. 132 of the Limitation Act. 


Per Moore, J. 


The claim for contribution by the purchaser is not a charge upon the shares 


of the other co-sharers. 
Seshagiri v. Pichhul dissented from. 


Justice, equity and good conscience are captivating terms and ought not to bo 
resorted to unless consistent with sound general principles and the inten- 
tion of the legislature. 


Appeals from the decrees of the District Court of Vizaga- 
patam in O. S. Nos. 3 and 4 of 1900. 


C. Sankaran Nair and T. Rangachariar for appellant. 
The Advocate General (Hon. J. E. P. Wallis) and K. Subra- 


mania Sasiri for respondent. 


The appeals first came on before Bhashyam Aiyangar and 
Moore, JJ., who made the following Order of Reference* :— 


DHASHYAM AIYANGAR, J.:—The Permanently Settled estate of 
Merangi in the district of Vizagapatam was registered in the 
Collector's office in the name of one Jagannatha Raz as its sole 
proprietor. A suit was brought for its partition by three of his 
co-parceners, including the present defendant, which was unsuccess- 
/ fully resisted by Jagannatha Raz on the ground that it was an 

impartible estate. Both the Indian Courts and finally the Judicial 
Committee of the Privy Council by its decree in 1891, Sri Raja 
Satrucharla Jagannadha Razu v. Sri Raja Satrucharla Rama- 
bhadra Razu?, held that the estate was partible and directed its 
partition into four equal shares. 


On the 23rd October 1893, the late Maharajah of Vizianagaram, 
the testator under whom the plaintiff claims, purchased from 
Jagannatha Raz his undivided one-fourth share in the estate which 
purchase became absolute in the events that followed. ‘There was 

1.. I. L. R., 11 M. 402, 2. LL. R. 14 M. 237, 
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no delivery of possession to the purchaser and 'on the 5th May 
1894, the Collector in execution of the decree of the Privy Council 
effected a partition of Merangi, dividing it into four estates each 
separately assessed and registered, and the estate-of Chinna Merangi 
was allotted to Jagannatha Raz’s share which, as aforesaid, had 
been sold to the late Maharajah of Vizianagaram. Out of the 
purchase money the vendee paid revenue due to Government up to 
the end of October 1893 in respect of the entire estate which prior 
to the partition was in the sole possession of Jagannatha Raz, 
For subsequent arrears of revenue upon the entire estate until 
the date of partition, viz, the 5th May 1894, the Collector 
on 5th September 1894 attached the estate of Chinna Merangi 
only, which at that time was in the possession of Jagannatha 
Raz, the other three shares having been on the 5th May 1894 
delivered respectively to the plaintiffs in the partition suit. 
The arrears amounting to Rs. 13,2783-2-5 for which the attachment 
was made having accrued upon the’ whole estate before it was _ 
divided and separately registered, it was competent to the Collector 
to realize such arrears by attachment of the whole or any portion. 
of the estate and he selected Chinna Merangi which had fallen to 
the share of Jagannatha Raz probably because he thought it was 
equitable to do so, as Jagannatha Raz continued in possession of ' 
the whole estate until the date of partition. Instead of bringing 
Chinna Merangi to sale, the Collector under the provisions of the 
Madras Revenue Recovery Act (II of 1864) realized the arrears 
from the current income by continuing in the management of the 
estate until the 19th January 1898, when the same was delivered 
to the plaintiff in execution of the decree in O. S. No. 34 of 1894 
which had been brought by the late Maharajah of Vizianagaram. 
against Jagannatha Kaz and his sons to enforce the sale deed of 
1898 by recovering possession of Chinna Merangi, which in tke 
partition of May 1894 had fallen to the share of Jàgannatha Raz, 
the vendor. | 

The present suit was brought on the 19th December 1899 to 
recover from the defendant by way of contribution the sum of 
Rs. 4,284-6-10, being his one-fourth share of the arrears which had 
been realized from the income of Chinna Merangi alone and the 
plaintiff seeks to recover the said amount both personally from.the 
defendant and by enforcing it as à charge upon the defendant's 
share in the estate. 


i 
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The defendant pleaded inter alia that the suit was barred by Maharaja of 
limitation under Art. 99 of the second schedule to Act XV of 1877 Tusc 
and also by section 43 of the Code of Civil Procedure and that the Sri Rajah 


"DU : . Setrucherla 
plaintiff acquired no charge upon defendant’s share in the estate. Somasekhara- 


The District Judge dismissed the plaintiff's suit on the — 
ground that the defendant's plea of limitation was well found- pecan 
ed as, in his opinion, it was established by Exhibit C that 
the whole of the arrears for which Chinna Merangi had been 
attached, was realized before November 1896. He did not 
specially consider the question as to whether the plaintiff has a 
charge upon the share of the defendant, evidently because in 
his opinion Art. 99 would be applicable, not only to the enforce- 
ment of the personal obligation, but also to the enforcement of 
the charge, if any. 

The question of limitation alone has been argued before us 
and the points chiefly relied. upon in support of the appeal are :— 

(i) that the plaintiff has by law a charge ; 

(ii) that, if so, in so far as the plaintiff seeks to recover 
the amount claimed 'by enforcing the charge, the suit 
is governed by Art. 182 and noi by Art. 99 or any 
other article ; 

(iii) that even if it should be held that the plaintiff has 
‘no charge in so far as the plaintiff seeks to recover 
the amount personally from the defendant, the suit is 
governed by Art- 120 and not by Art. 99; 

(iv) that even if Art. 99 were applicable, the suit is not 
barred either in whole or in part, inasmuch as it is 
clear from Exhibits D and E that a portion of the 
arrears in question consisting of two items on account 
of interest, viz., Rs. 304-1-8 and Rs. 781-10-8 were 
credited to Government from the income of Chinna 
Merangi on the 11th January 1898, which is within 
three years of the date of the suit. 


It is impossible to decide the preliminary question of limita- 


" tion without determining the plaintifi’s right to claim contribution 


from the defendant, which forms the subject of the 5th issue, on 
which the Judge has recorded no finding. Tf there had been no sale 


by Jagannatha Raz of his share and the present suit had been 


brought by Jagannatha Raz himself, it is clear that he could not 
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have maintained it. A co-sharer who is in possession of the entire 
estate and pays the Revenue due to Government upon the estate 
cannot claim contribution from his co-sharers unless the Income 
derived . by him from the estate falls short of the amount of revenue 
paid to Government (Dakhina Mohan Roy v. Sarada Mohan Roy}; 

and in any event he can maintain no such suit if he holds and 
enjoys the entire estate as sole owner of the property to the 
wrongful exclusion of his co-sharers (Achut Ramachandra Pat 
v. Hart Kamti).? Though the plaintiff claims a fourth of the 


estate under Jagannatha Raz he cannot be regarded as bringing 


this suit as the representative in interest of Jagannatha Raz. He 
became the owner of the one-fourth share on the 28rd October 
1898, and the arrears of revenue on the entire estate which was 
realised by Government from the plaintiff’s share only accrued 
due between the 30th October and the 5th May 1894, when the 
four shares were divided and separately assessed. During this 
intervening period the plaintiff, the defendant and two other 
co-sharers were co-owners or tenants in common of the estate; 
the estate, however, was not in the possession of any of them; 
but continued in the exclusive possession of Jagannatha Raz 
who, in spite of the terms of the sale deed, did not put the late 
Maharajah of Vizianagaram into possession of certain specified 
vulages, which, until partition of the estates should be effected 
by the Collector, was to be enjoyed by the vendee in lieu of the 
undivided one-fourth share conveyed to him by J agannatha Raz. 

Jagannatha Raz having thus been in possession of the whole estate 
until the 5th May, he ought to have paid the arrears of revenue in 
question from the income of the estate or have otherwise accounted 
for the income to the four co-sharers. - l 


The arrear of revenue was a charge upon the entire estate- 
and as between the plaintiff, the defendant and the two other: 
sharers, the charge as a burden upon the estate had to be borne 
equally without prejudice, however, to the right of each co-sharer 
to hold Jagannatha Raz accountable to him for the mesne profits 
of his share during the said period. If the Collector had realized" 
the whole amount of the arrears of revenue from the share of 
the defendant instead of from that of the plaintiff, it is ‘clear: 
that the latter could not successfully resist the defendant’s claim 


1. LL. R., 21 C. 142. 2. I. L. R., 11 B., 313 at 319. 
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for contribution and, if so, it follows that the plaintiff from whose corneas 
share alone the arrear was realized by the Collector, is equally v. 
entitled to claim contribution from the defendant since the plaintiff eee 
is not'responsible for the wrongful act of Jagannatha Raz in eee 
excluding his co-sharers from possession and making default in ere 
the payment. of revenue due to Government and also because, as V uci J. 
already stated, the plaintiff cannot be regarded as bringing this 
suit as the representative in interest of Jagannatha Raz.  . 

Whether the plaintiff is equitably estopped from claiming 
contribution for all or any of the reasons mentioned in paragraphs 
9 and 7 of the written statement, forms the subject-matter of the 


sixth ‘issue, and the Judge has recorded no finding on this issue. 


The plea that the suit is barred by S. 48 of the Civil 
Procedure Code by reason of the plaintiff not having joined this 
defendant as a party defendant in O. S. No. 34 of 1894 and 
included this claim also therein, is manifestly untenable (See 
Judgment in Gangi v. Ramasamt'). 


-7 M. 
— 


x 
` 


The claim for contribution generally arises in cases where E 
the party seeking contribution has himself paid the amount in 
respect of which contribution is sought. In the present case, 
however, the arrear of revenue was not paid to Government by 
the plaintiff with his own hand but was realized by the Collector 
under the Revenue Recovery Act from the income of plaintiff's 
share after it was registered as a separate estate. In my opinion 
this makes no difference, either in. regard to the plaintiffs right 
io claim contribution or even as to the application of Art. 99 or 
61 ofthe second schedule to Aot XV of 1877,in both of which 
the person bringing the suit is referred to as having ‘paid’ the 
amount sought to be recovered. Bearing in mind that in cases 
in which the right to contribution exists under law the principle 
on which it rests is that “ both in law and equity contribution is 
bottomed and fixed.on general principles of justice and does not 
spring from contract * * * * * and the reason given in the books 
is in equali jure (the law requires equality). One shall not bear the 
burden in case of the rest" (per Lord C. B. Eyre in Swain v. 
Wall?, See also Derring v. Earl of Winchelsea®, also per Lord 
Redesdale in Sterling v. Forester?) and that the claim has its 


2. 1-Ch, Rep. 149, . 4. 8 Bligh at P. 590; S. C. 22 
NM R. Rọ at p. 76. 
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foundation in the clearest principles of natural justice, for as all 
are equally bound and are equally relieved, it seems but just that 
in such a case all should contribute in proportion towards a benefit 
obtained by all, upon the maxim Quisentil commodum sentire debit 
etonus'. bis perfectly immaterial whether the party seeking contri- 
bution made the payment voluntarily or involuntarily, i. e., whether 
he made the payment and thus averted any coercive process against 
his property or without making such payment suffered his property 
to be seized under process of law for the purpose of the amount 
being realised from its income or by its sale. In either case, he 
has been damnified to the extent to which the payment made by 
him as the amount realised from his property exceeds his share 
of the liability, as between him and the party or parties from 
whom he seeks contribution and the latter have been to that 
extent benefited. I am glad to be fortified ie this opinion 
by the judgment of Pollock, C. B. in Hodgers v. Maw?. In 
that case the plaintiff and the defendant were partners and they 
dissolved the partnership, the plaintiff agreeing to take all the 
debts of the firm upon himself and to release the defendant 
from liability and the defendant giving him a bond for a certain 
sum payable by instalments. The plaintiff failed to pay a debt due 
from the firm, whereupon the creditors sued the defendant and ob- 
tained judgment and issued a fi. fa. under which the sheriff seized 
and sold the defendant's goods, and out of the proceeds paid the 
debt. In an action by the plaintiff upon the defendant’s bond, it 
was held that the defendant was entitled to set off as money paid 
the sum so paid by the sheriff. Pollock, C. B., in distinguishing 
the case from Moore v. Pyrke?, observed as follows :—“ The present 
case is not precisely the same. Here the defendant’s goods were 


taken not under a distress but under a writ of ff. fa. which directs 


the sheriff to make of the defendant’s goods in that action ‘so 
much money and the sheriff has so done; he has made money of 


the defendant’s goods and therewith has paid the claim in the: 


action * * * *- We cannot see upon what principle a man may 
not set off money paid by the produce of his goods as well as 
money paid indirectly without any sale of his goods.” In my 
opinion the word ‘paid’ occurring in Arts. 61 and 99 of Acti XV of 
1877 will, without any undue stretching, include payments made or 


1. Story’s Equity Jurisprudence, Sec, 493, 2. 15M. & W. 444. 
3. 11 Bast, 62. 
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derived either ont of the sale proceeds or income of the property 
of the person seeking contribution, just as under section 20 of the 
Limitation Act, the receipt by a mortgagee of the produce of land 
mortgaged to him is a payment made to him by the debtor for the 
purpose of that section. The learned pleader for the appellant 
relied on the case of Fuckaruddeen v. Mohima Chunder! and Patta- 
bhiramayya v. Ramayya*? in support of his argument that neither 
Art. 61 nor Art. 99 was applicable to this case, and that therefore 
the suit is governed by Art. 120 in so far as the personal remedy 
sought is concerned. In the former case, in execution of a joint 
decree for money against the plaintiff and defendant, the decree- 
holder attached the plaintiff's property alone and realised the decree 
amount by sale of the property. The plaintiffs suit for contribu- 
tion was resisted on the ground that it was barred by Art. 100 of 
Act IX of 1871, corresponding to Art. 99 of Act XV of 1877. 
Mitter J., dealt with this plea as follows :—“ The date from which 
limitation begins to run is three years from the date of the plaintiff’s 
advance in excess of his own share. In the present case rothiig 
was paid by the plaintiff., Therefore, it is a question whether that 
article or Art. 118 (corresponding to 120 of Act XV of 1877) 
applies to this case****, However, without expressing any decided 
opinion on this point, and assuming that Art. 100 applies, we think 
that the plaintiff was not bound absolutely by the statement made 
in, his pleint that this cause of action arose on the date of the 
auction sale. Upon the facts stated in the plaint itis clear that 
the cause of action in the present suit arose when the sale proceeds 
were taken out of court by the decree-holder. We think, there- 
fore, that the lower Courts are not right in holding that the plain- 
tiff’s claim is barred, without ascertaining the date when the sale 
proceeds were paid to the deoree-holder* * **, The decree 
of the lower Courts must be set aside and the case remanded to 
the Court of first instance for trial. Notwithstanding the 
expression of a doubt in this judgment as to the applicability of 
Art. 99 of Act XV of 1877, to a case in which the amount in respect 
of which contribution is sought was realized by attachment and 
sale of the property of the person seeking contribution, the case 
was decided and remanded on the footing that that article 
governed the case. In the latter case* there was a decree for rent 


1. LL. R. 4 C. 529. 2. I. L. R., 20 Mf. 23. 
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Maharaja of amounting to Rs. 4,000 and’ odd against a number of the tenants 
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jointly, but the decree was executed against one of them alone by 
attaching his property and realising Rs. 2,650 by sale thereof. 
The share payable by the plaintiff was only Rs. 188, he sued the 
co-tenants for contribution and they pleaded limitation. It was held 
on second appeal that Art. 99 was inapplicable. because the whole 
of the amount due under the joint decree was not realized from 
the plaintiff but only a portion thereof, though such portion was 
far in excess of his share of the liability. The learned judges 
who decided that case expressed their concurrence in the view 
taken by the Calcutta High Court that the three years’ period of 
limitation under Art. 61 should be reckoned not from the date of 
the sale, but from the date when the sale proceeds were drawn by 
the decree-holder from court. As to the applicability of Art. 61 
they expressed their doubt in the following terms :—“It may be 
doubted whether Art. 61 is applicable to the present case where 
there was no payment by plaintiffs, but where their property was 
seized and sold by the court and the proceeds paid by the court 
to the decree-holder.” However, as the sale proceeds had been 
drawn within three years from the date of the suit, and if Art. 61 
were inapplicable to the case, Art. 120 which prescribes a period of 


six years would govern the case, the suit would bein time under — 


cither article, and it, therefore, became unnecessary to decide 
whether or not Art. 61 could be applied. I am unable to share in 
the doubt expressed in the above two cases as to the applicability 
of Art. 99 or 61 as the casc may be to a case in which the amount 
was realized by sequestration or sale of the property of the person 
seeking contribution, and I cannot accede to the contention that 
assuming that the plaintiff has no charge upon the defendant/s 
share of the estate, the article applicable to the case is Art. 190 
and not 61 or 99. 


I shall now proceed td consider whether the plaintiff has 
such a charge and, if so, whether in so far as he seeks to 
enforce the charge the article applicable is Art, 132, or whether, 
as contended on behalf of the respondent, the enforcement of 
the claim both personally against the defendant and against 
the property charged with the claim is governed by the three 


years’ rule of limitation prescribed by Art. 61 or 99 as the case : 


may be. 


i 


A 
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The question of charge was mainly argued on both sides with Maharaja of 
Vizianagaram 


reference to the decisions of the Indian High Courts reported in ^ v. 
Seshagiri v. Pichul, Achut Ramchandra Pai v. Hari Kamíis?, S. 
: Kinu Ram Das v. Mozaffer Hoosain Shaha?, and Seth Chitor Mal v. eee 
Shib Lalt, and the English cases of Leslie v. French®, Falke v. - = 
Scot. Imp. Insurance Co5, and Strutt v. Tippett’, and S. 35 of the Aaen, 3. 
Madras Revenue Recovery Act II of 1864 as amended by Madras 


Act I of 1897. 





The statutory charge recognized or created by S. 35 of 
Act II of 1864 is inapplicable to the case, at any rate for the 
reasons that it gives a charge only over the land “ which has been 
or is about to be attached” and which is released or saved there- 
from by payment made by the party seeking to be reimbursed 
either in whole or by way of contribution, while in the present case, 
it was not the defendant’s land, over which the charge is now 
claimed, that was or was about to be attached, but the land of the 
plaintiff himself, and that after it had been separated. 


The question, therefore, which was chiefly argued was, whether 
apart from the provisions of S. 85 of the Revenue Recovery Act, 
the plaintiff has,;under the general principles of law, a charge 
over the defendant’s share by reason that it was equally liable with 
the plaintiff's share to pay thearrear of revenue which accrued 
due to Government between 31st October 1898 and 5th May 1894. 


The principle of law applicable to the case was fully discussed 
by a Full Bench of the Calcutta High Court in Kinu Ram Das v. 
Mozaffar Husain®, and it was held by a majority of three judges 
against two that a co-sharer who has paid the whole revenue and 
thus saved the estate, does not by reason of such payment acquire 
a charge on the share of his defaulting co-sharer. In that case 
the decision of the same Court in Syed Hnayet Hossein v. Muddeen 
Mooner Shahéon®, which recognised such charge on the authority 
of a dictum of the Privy Council in Nugendrachunder v. Kaminee 
Dossee!? was overruled and the dictum of the Privy Council was 
explained and distinguished. 








1. LL.R. 11 M. 452. 6. 84 Ch. D. 284, 

2. I.L.R. 11 B. 318. 7. 62 L. T. Rep. N. S. 475. 
3. I. L.R. 14 C. 809. 8. J.L. R., 14 C. 809. 

4 1, L. R., 809 14 A. 273. 9. . 14 B. L. R., 156. 


10, 11 M.I.A. at p. 258. 
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. The same question had already come under the consideration 
of the Bombay High Court in Achuta Ramachendra v. Hari! and. 
following the decision in 14 B. L. R., 155, the dictum of the 


Privy Council in Nugendya Chunder v. Kaminee Dossee?, and some * 


other Calcutta cases, Ram Dutt Singh v. Hurakh Narain Singh’, 
Nobin Chunder Hoy v. Rup Lall Doss', m spite of the. doubt 
expressed in Kristo Mohinee Dossee v. Kaliprosonno Ghose’, it was 
there held that payment of assessment by a part owner isa payment 
made by a person entitled to pay it who does so under circum- 
stances which make it necessary in order to save the estate for 
himself and co-owners, and “in either view of such payment, he 
becomes equitably entitled to a charge on the whole estate. as 
against the other co-sharers, and if this be so, the mere circum- 
stance that he has no existing charge on their shares at .the time 
of such payment would appear to be no sufficient reason in equity, 
justice and good conscience for not allowing him to realize the 
payment from the shares of his co-owners for their respective 


quotas.” The suit, however, was dismissed as upon the facts it 


was held that the plaintiff was not entitled to contribution. 


In Seshagiri v. Pichu’ the revenue due on certain lands 
comprised in a ryotwari patta fell into arrears, and subsequently 
thereto the plaintiff and defendant No. 4 each bought a portion 
of the lands. After this the portion in the plaintiff’s possession 
was alone attached for the arrears and he paid the whole umount 
to prevent a sale and sued to recover the proportionate share’ of 
revenue in.respect of the portion purchased by the 4th defendant 
claiming payment of the same as. a charge upon such portions- It 
was held, following the decision of the minority in Kinu Ram Das 
v. Mozaffar Hussain’, and dissenting from the view of the majority 
that the plaintiff was entitled to a decree for contribution against 
defendant No. 4 and to a charge.on the lands in his -possession::. .’ 

" The question ‘was also subsequently considered by a Full 
Bench of thé Allahabad High ‘Court in Seth Chitor Mal v. Shit 
Lal’, in which the majority (Mahmood, J. dissenting) concurred in 
the Full Bench decision of the Calcutta High Court. Both in the 





1. `I. L. R., 11 B. 318 ` 5. I. L. R., 8 C. 402. 
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Calcutta and Allahabad decisions the provisions of the various Maharaja of 
arce D : ; . Vizianagaram 
enactments in force in those provinces relating to the recovery of v. 


. : Sri Rajah 
arrears of. revenue which are much more complicated than the A 
corresponding enactments in force in-this Presidency, were critically Rd a 


examined and the English law also fully discussed. 





Bhashyam 
‘So far at any rate as this Presidency is concerned, in deter- Aiyangar, J. 


mining the question now under consideration, I attach no value to 
the circumstance that S. 35 of the Madras Revenue Recovery 
Act creates a charge only in favour of a bona fide mortgagee or 
other incumbrancer or any person not being in possession of the 
estate, but bona fide claiming an interest therein adverse to the de- 
faulter, but that no similar provision is made in favour of a co-sharer. 
Nor am I convinced by the reasoning of Wilson, J., in Kinu Ram 
Das v. Mozaffar Hussain or of Edge, C. J., in Seth Chitor Mal. v. 
Shib Lal, that it would be contrary to the policy of legislative 
enactments in those proviuces to recognise an equitable charge in 
favour of a co-sharer, even if such charge should exist under 
general principles of law. The maxim ‘ ezpressto unius est exclusio 
altervus’ is wholly inapplicable in dealing with questions of this 
kind with reference to special or local enactments not professing 
to be a codification of any particular branch of law. On this point 
I cannot do better than quote the following passage from Maxwell’s 
Interpretation of Statutes (8rd edition at pp. 487— 39), which is 
full supported by common sense and the authorities therein 
referred to:—' Provisions sometimes found in statutes enacting 
imperfectly or for particular cases only that which was already and 
more widely the law, have occasionally furnished ground for the 
contention that an intention to alter the general law was to be 
inferred from the partial ‘or limited enactment ; resting on the 
maxim, ewpressto wnius est exclusivo alterius. But the; maxim is 
inapplicable in such cases. The only inference which a court can 
draw from such superfluous provisions (which generally find a 
place in.Acts to meet unfounded. objections and idle doubts) is that 
the Legislature was either ignorant or unmindful of the real state 
of the law, or that it acted under theinfluence of excessive caution $ 
‘and if the law be different from what the Legislature supposed it to 
be, the implication arising from the statute, it has been said, 
_ cannot operate as a negation of its existence, and any legislation 
founded on such a mistake has not the effect of making that law 
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Maharaja of which the Legislature erroneously assumed to be so. Thus, when 
Tu UE in contending that debts due by corporate bodies were subject to 
deed foreign attachment in the Mayor's Court, the express statutory 
Somasekhara- exemptions of the East India Company and of the Bank of England 
2 were relied upon as supplying the inference that corporate bodies 
ds m, were deemed by the Legislature to be subject to that process, the 
judicial answer was that it was more reasonable to hold that the 
two great corporations prevailed on Parliament to prevent all 
question as to themselves by direct enactment, than to hold that 
Parliament by such special enactment meant to determine the 
question in all other cases adversely to corporations. A Local Act 
which, in imposing wharfage dues for the maintenance of a harbour 
on certain articles, expressly exempted the crown from liability in 
respect of coals imported for the use of royal packets ; and the 
provisions in turnpike Acts which exempted from toll carriages 
and horses attending the queen, as going or returning from such 
attendance were not suffered to affect the more extensive exemp- 
tions which the Crown enjoys by virtue of its prerogative. The 
will of the Legislature as expressed in a statute is of course 
supreme and to the extent to which rights have been created as 
declared by a statute they must take effect whether the same 
be consistent or inconsistent with the common law of the land or 
with notions of justice, equity and good conscience and in either 
case, whether the Legislature was aware or was ignorant of the 
common or equity law. An instance is afforded by section 85 of 
Madras Act II of 1864, which gives a charge in favour of the 
mortgagee of the land for payment of revenue made by him which 
charge, however, is to take priority over other charges, only accord- 
ing to the date at which such payment was made, though under 
general law such payment will take priority according to the date 
of his mortgage. The Legislature has thus though probably un- 
consciously and apparently in ignorance of his rights under the 
general law deprived him of the priority which he would otherwise 
have had. 
As far as there is any indication by the Legislatu 
policy, if any, in the matter, I may refer to section 
Madras Act IV of 1897 which runs as follows :—“ 
a person who in good faith deems himself to 


owner making such payment shall acquire a 7 










Fr 
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"^ estate 
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or Government land for the amount so paid by him with interest Maharaja of 
thereon at the rate of 9 o/o per annum ; provided that in the case a 


Ve 
of a co-owner such charge shall extend only to so much of the Sti Rajah 
Setrucherla 


amount paid asis due in respect of the shares of the other co-owners Somasckhara- 
raz. 





in such estate or Government land.” The payment here referred to 


Bhashyam 


is payment of public revenus on account of expenses of survey and Uraa 


demarcation. And if in determining whether or not it is just and 
equitable that a co-owner should have such a charge in the matter 
of the payment of public revenue, it is legitimate to import the 
element of public policy, I may add that the existence of such a 
charge in favour of a co-owner will, by giving him greater security 
for the realization of the contribution due to him from the default- 
ing co-owner, indirectly strengthen the security which the Crown 
possesses under the law for collection of land revenue. 


The question having been fully discussed pro and con in the 
leading Indian cases above referred to, I aim relieved from the 
necessity of travelling over more or less the same ground and 
shall content myself with stating my own reasons for adopting the 
conclusion arrived at in the Madras and Bombay cases and by the 
dissenting Judges in the Calcutta and Allahabad Full Bench 
cases in so far as such conclusion involves the proposition which 
is all that arises in the present case that where one of two or 
more co-sharers in a revenue-paying estate pays the whole revenue 
in order to save and so does save the estate, he is entitled to a 
charge upon the share of each of his co-sharers to the extent of the 
latter’s share of the revenue. 


The true principle applicable to the case has been well pointed 
out by Kernan, J. in the following terms in Seshagiri v. Pichu’ 
“ The lands of defendant No. 4 and of the plaintiff are both liable 
to a common burden, neither of them can get his land free from 
the claim for the revenue without paying the amount due on the 
whole lands. It would be against equity and good conscience that 
the common burden should be thrown exclusively on either lot of 
land or on either of the parties. I wish to add that Harbert’s case 
is an authority that in case of persons liable to payment of a 
common burden affecting their lands the lands of one alone shall 
not’be liable. In that case it is said ‘when two or more are bound 





. 1. I. L. R., 11 M. 452 at 454. 
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on a recognisance or statute, each is bound in the whole, yet the 
land of one only shall not be extended. Further it is said ‘so it 
appears by those cases that when land shall be charged by any 
lien the charge ought to be equal and one alone should not bear all 
the burden, and the law on this point is grounded in great equity.’ 
Under 8. 2 of Madras Act II of 1864, it is expressly declared 
that ‘the land, the buildings upon it and its products: shall be 
regarded as the security for the publie revenue’ due on the land 
and taking that along with S, 42, it is clear that public revenue 
forms: the first charge upon the land, 4.e., upon the whole and 
every portion of the estate. 


From the Full Bench decisions of the Calcutta and Allahabad 
High Courts I gather that there are sections corresponding’ to 
S. 42 in the Revenue Law in force in those provinces, but 
whether there is an express section corresponding to 8. 2 of the 


Madras Act, I am not aware. It appears to me that sufficient 


attention was not paid in those cases to the fact that the amount in 
respect of which contribution was sought by one co-owner against 
another,» formed by law a charge upon the lands belonging to the 


co-owners. This element, in my opinion, materially simplifies the 


determination of the question and distinguishes the case from the 
decision of a single Judge reported in Thantkechella v. Shuda- 
chella}. In this latter case one of two joint farmers of a mittah 
paid the whole of the rent due to the mittahdar and brought a suit 
for contribution against the co-farmer, and it was held that by 
reason of such payment he acquired no charge upon the share of 
the co-farmer iu the leasehold and that the suit was therefore 
barred by limitation having been brought more than three years 
after the date of payment. Mr. Justice Parker distinguished it 
from Seshagiri v. Pichu? really on the ground that the amount 
in respect of which contribution was sought was not public 
revenue under the Revenue Recovery Act but only rent under 


Madras Act VIII of 1865. Under the law in force in this Pregi-- 


dency rent due to a proprietor unlike revenue due to Government 
forms no charge upon the holding. According to the view taken 
in the Calcutta and Allahabad Full Bench cases by the dissen- 
tient Judges, even in such a case the party seeking contribution 
would have a charge on the principle of salvage. Itis, however, 


l. I. L., R., 16 M, 298. 2. I, L. R., 11 M. 452. 
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unnecessary to consider in this case whether such view is sound or vee 
not. The learned Chief Justice in the Allahabad case concludes his v. 
judgment as follows :—(pp. 299 and 300) “ Justice, equity and E 
good conscience are captivating terms ; but before a Judge applies E 
what may appear to him at first sight to be in accordance with TOE 
Justice, equity and good conscience, he must be careful to see:that Aiyangar, J. 
his views are based on sound general principles, and are not in 

conflict with the intentions of the Legislature or with sound 

principles recognised by authority. In my opinion justice, equity 

and good conscience do not require us in India to go so far afield 

as the Irish Courts, in order there to seek for, and thence to 

import into India, novel principles of equity based on unsound 

analogy, and rejected as unsound by Judges of such authority as 

Bowen and Fry, L. JJ., and not followed by such an authority as the 

late Lord Justice Cotton in Falcke v. Scottish Imperial Insurance 

Co.' and which further are at variance with the Transfer of Property 

Act, 1882, of the Indian Legislature, and wiih the policy of the 


Government as disclosed in its legislative enactments.” 


No doubt as held by the House of Lords in the recent case of 
Ruabon Steamship Company v. The London Assurance?, there is no 
general principle of law that where one person gets some advan- 
tage from the act of another, a right of .contribution towards the 
expense “or that act arises on behalf of the person who has done 
it. In that very case.in which the right of contribution was 
negatived, the Lord Chancellor put it on the ground that in that 
case there was no debt for which both the parties were bound to 
some third person on a common obligation binding both parties to 
equality of payment or sacrifice in respect of such obligation. But 
when once the right of contribution is established, as in the 
present case, it certainly cannot be an inequitable or violent stretch 
of such right to make it a charge against the co-owner’s share at 
any rate in certain classes of cases and as against him. In the 
Allahabad Full Bench case the contention was that the charge 
should prevail as against à prior mortgagee and in fact against a 
purchaser in execution of a decree founded on such prior mortgage ; 
` and I suspect that the judgment of the Chief Justice is principally 
directed to negativing the claim of priority of charge. 





1. 34 Ch. D. 284. 2. (1900 A. C. 6). 
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As between competitors for priority of charge I am inclined to 
think that unless the parties who are immediately concerned do not 
make the necessary payment though an appeal is made to them for 
the purpose, a later incumbrancer who makes the payment can 
acquire no priority of charge in respect of such payment, but that 
a person occupying the position of a part owner is under no obliga- 
tion to communicate with mortgagees and that if the payment be 
made by him honestly and bona fide and not by the mortgagee, to 
save the estate from being sold for arrears of revenue he will. 
acquire a priority of charge over such mortgagee as held in the 
dissenting judgment of Mahmood, J. I refrain, however, from 
expressing any decided opinion on this point, as no such question 
of priority arises in the present suit and all that has to be decided 
in this appeal is whether the plaintiff has, as against the defendant 
and any one claiming ander him since the date of payment, a 
charge against his share in the estate. 


If ‘justice, equity and good conscience do require us in India 
to go so far afield’ as the English courts ‘in order there to seek 
for and thence to import into India principles of equity,’ we can 
certainly be pardoned ‘to po so far afield as the Irish courts’ for 
the same purpose. We in India are not ahsolutely bound by the 
decisions of either set of courts, as we are by the decisions of the 
Judicial Committee of the Privy Council; but without resorting to 
the decisions of the Irish courts, I say with all deference, that the 
lien contended for in the present case is not importing into India . 
any novel principle of equity based on unsound analogy and 
rejected as unsound by judges of such eminence as Bowen. and 
Fry, L. JJ. and not followed by an equally eminent judge as the 
late Lord Justice Cotton in Falcke v. Scot Imp. Insurance Co. ; 
nor is it atall at variance with the Transfer of Property Act of the 
Indian Legislature and with the policy of the Government as 
disclosed in its legislative enactments, at any rate, such of them as 
are in force in this Presidency. 


The English cases relating to liens for expenditure upon the 
property of another are collected by Fisher in his work on Mort- 
gages (5th edition) in paragraphs 520, 530, and there is an admira- 
ble summary and critical review of the English and Indian Law 
on the subject by Dr. Rash Behari Ghose in his valuable treatise 
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on Mortgages (31d edition, pp. 150—175). A reference to mee? a 
will show that there is nothing novel in the lien contended for in EN 
the present case. As regards the two English cases principally du 
relied upon in the Calcutta.and Allahabad Full Bench cases, as ne e 
negativing the lien, I venture to state, with all deference, that ac 
neither of those cases is an authority for the position that a part Aivangar, J. 
owner acquires no lien upon the property of his co-owner, when 

the common debt which the former discharged was itself a charge 

and burden equally upon the share of both. In In re Leslie', Fry, 

L. J., in dealing with the payment of pramiums on a policy of life 

insurance by a stranger or part owner, formulated that a lien may 

be created upon the moneys secured by a policy, by payment of 

premiums in the following cases (P, 560):— 


^ First—By contract with a beneficial owner of the policy ; 


Secondly—By reason of the right of trustees to an indem- 
nity out of their trust property for money expended by 
them in its preservation ; 


Thirdly—By subrogation to this right of trustees of some 
~ person who may.at their request have advanced money 
for the preservation of the property. 


Hourthly.—By reason of the right vested in mortgages, or 

© other persons irs a charge upon the policy, to add to 
their charge any moneys which have been paid by them 
to preserve the property.” 


Later on (at p. 561) he added that except in the above four 
cases no lien is created by the payment of premiums by a mere 
stranger.or part owner. It will be observed that Fry, L. J., made 
. such positive statement only with reference to the payment of 
premiums on a'policy of insurance. But I very much doubt 
whether even in regard to that class of cases Fry, L. J., was suffi- 
ciently guarded in making such a sweeping and positive pu 
In Strutt v. Tippett?, Lindley, L. J.,in dealing with payments by 

a stranger, of premiums on a life policy, referred as follows to 
such statement of the law by Fry, L. J., (at p. 477) :— I have 
come to the conclusion that, upon the documents, any right toa 
lien was excluded by the terms. Apart from that I have some 
Sane ——. 


1.- 28 Ch. D. 5682,. - ` & 621,.T.(N.S.)p. 476, 
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doubtif there would not bealien. Iam too eautious to isa 
in general propositions, and I am doubtful if the propositions ‘in 
Inve Leslie, Leslie v. French (ubt sup) axe. exhaustive. Fry, L.J., 

there, after enumerating cases in which a; lien is created, says: 

‘I am further of opinion that, except under’ the circumstances to 
which I have referred, no lien is created by the payment of the 
premiums by a mere stranger or by a part owner. In this case 
the plaintiffs are mere strangers. I do not, however, regard the 
plaintiff's claim to a lien as necessarily excluded by the proposition 
in In re Leslie, Leslie y. French. -Ifan owner of onerous property 


agrees with me to indemnify me or my property from the burdens. 


on the onerous property which may fall on me or my property, and 


the owner makes default, and I or my property have to bear those 
burdens, I am inclined to think that I should have, as against the 
owner of the onerous property, a lien on it for the money expended 
by me in bearing that burden which as between him'and me he 
ought to bear. I should, in the case supposed, have preserved the 
onerous property for him under circumstances which entitled me 
to it at his expense, and I do not think that in such a case my sole 
remedy is by an action for damages against him; the existence of 
such personal remedy would not, I Are RAE des such lien. Iam 
not aware of any decision inconsistent with this wiew, and the 
principles on which many cases of equitable lien depend segm to me 
to suport a lien in sueh a case." 


The above remarks of Lindley, L. J., which were made with 
reference to payments made by a stranger, will apply with greater 
force to payments made by a part owner. In Im ve Leslie, Fry, L. 
J., admits that.it is well established that if a tenant for life renews 
leaseholds and dies before the expiration of the renewed tern, his 
estate is entitled to à lien on the. interests in remainder propor- 


tionate to the unexpired portion of the renewed term. .But he 
distinguishes the same from the case before him on the ground that 


. the equities governing the relation-of tenant for life and remainder- 


man are peculiar, conceding that thé case before him was not 
analogous to the relation of tenant for life and remainderman ; 


certainly the equities governing the relation of co-owners of an 
estate subject to an indivisible assessment payable to Government 


under the stringent rules of. the revenue law in force in India and 
jn the interests of the public, realisable summarily under the 
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drastic measures of such law, are even more peculiar than those 
between a tenant for life and remainderman. 


Maharaja of 
izianagaram 


v. 
Sri Rajah 


In Falcke v. Scot. Imp. Insurance Co.,1 the Court of Appeal Setrucherla 


held that payment of premiums on a policy of Life Insurance by 
the assured in his character of owner of the equity of re- 
demption could not give hima lien in priority to the mortgage 
debt, and that the fact that the policy has been preserved by such 
payment did not give him a right to have the premiums repaid nor 
give him lien on the policy for it, and an opinion was expressed 
that the maritime doctrine of salvage had no application to the 
payment of premiums on a policy. Cotton, L. J.. in the course of his 
judgment stated thatif there had been circimstances leading to 
the conclusion that there was a request by the mortgagee of the 
policy that the premium should be paid by the mortgagor, then 
there would be a claim against the-mortgagee or his representative 
for the money and that he would not say that there might not bea 
lien on the policy. _ Bowen, L. J., lays down as follows the princi- 
ples of law applicable to the case before him, pointing out the 
distinction between the maritime law of salvage and the right 
claimed in that case:—(84 Ch. D., pp. 248—9 ) “The general 
principle is beyond all question, that work and labour done or 
money expeuded by one man to preserve or benefit the property of 
another do not according to English law create any lien upon the 
property saved or benefited, nor, even if standing alone, create any 
obligation to repay the expenditure. Liabilities are not to be 
forced upon people behind their backs any more than you can con- 
fer a benefit upon a man against his will. *''There is an exception 
to this proposition in the maritime law. I mention it because the 
word ‘salvage’ has been used from time to time throughout the 
argument, and some analogy is sought to be established between 
salvage and the right claimed by the respondents. With regard to 
salvage and contribution, the maritime law differs from the 
common law. It has been so from the time of the Roman law 
documents. The maritime law, for the purposes of public policy 
and for the advantage of trade, imposes in these cases a liability 
upon the thing saved, a liability which is a special consequence 
arising out of the character of mercantile enterprises; the nature of 
sea perils and the fact that the thing saved was saved under great 


1. 34 Ch. D. 234. 
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distress and exceptional circumstances. No similar doctrine 
applies to things lost upon land, nor to anything except ships or 
goods in peril at sea.” Fry, L. J., expressed himself as follows as 
to the application of the doctrine of salvage to cases not connected 
with the perils of the sea (P. 254) :—"*I would make only one 
other observation. We have heard a great deal on both sides of 
what has been called the doctrine of salvage. I, like Vice-Chancel- 
ler Kindersley, exceedingly doubt whether that word can with any 
propriety be applied to cases of this description. With regard to 
salvage in the case of ships and maritime perils we know its 
meaning. It appears that the expression “ salvage moneys” as we 
are informed by one of the learned counsel for the appellant, and I 
daresay he is quite right, first occurs in the report of the case of 
In ve Tharp which was before Lord St. Lenards in 1852, where he 
seems to have used the expression as one familar to the Irish Courts 


. in certain cases. I certainly wish that the expression had remained 


on the other side of the channel where it seems to have arisen. I 
doubt whether any doctrine which is expressed by the word 
‘salvage’ applies to cases of this description.” The learned Chief 
Justice in the Allahabad High Court evidently refers to the above 


observations of Bowen and Fry, L. JJ., when he says that “the 


doctrine, which apparently had its origin in the courts in Ireland 
that a charge upon land may arise on the principle of maritime 
civil salvage has been satisfactorily exploded as a principle of 
equity’ (P. 298). 


Notwithstanding the supposed ‘recent protest’ by two emi- 
nent English Judges as to the use of the expression ‘ salvage lien? 
to cases other than ‘Maritime Civil Salvage’, Lord Macnaghten in 
delivering the Judgment of their Lordships of the Privy Council in 
a later case, Dakshina Mohun v. Saroda Mohun*, referred to the 
claim of a person, to be repaid, by the proprietor whose title was 
established under the final decree in the case, the amount spent by 
him in paying the Government revenue of the land while he was 
in possession under the decree of the original court subsequently 
reversed on appeal, as being ‘in the nature of salvage.’ 


As regards the objection that the upholding of the lien in 
question is at variance with the policy of the Government ‘as 





1 LL RB, 21C. 142, 
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disclosed in its Legislative enactments, I have already stated that erate us 
even assuming it to be so, so far as the Upper and Lower Pro- v. 
Sri Rajah 

Setrucherla 
convinced that it is so,it certainly is not at variance with the ND 
corresponding enactments in force in this Presidency. The learned 
Chief Justice (in the Allahabad case) further states that such 
lien is also at variance with the Transfer of Property Act. If 
this were really so, there would certainly be an end of the matter, 
and no one could seriously support the lien. With all respect 
I must say that the very reverse is the ‘conclusion to be drawn 
from the provisions of the Transfer of Property Act. The appeal 
has not been argued, as it ought to have been with reference to 
S. 82 and 100 of the Transfer of Property Act. These two 


sections throw a flood of light on the question under consideration 


vinces of Bengal are concerned—though I am by no means 
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if they are not decisive of the same in favour of the appellant’s 
position. ‘So far as it bears on the present question, S. 82 
provides that where several properties of several owners are mort- 
gaged to secure one debt, such properties are in the absence of a 
contract to the contrary liable to contribute rateably to the debt 
secured by the mortgage. ‘This is simply a reproduction of the 
English Law as laid down in Fisher's Law of Mortgages (5th 
Edition, paragraph 1847, at p. 644). Section 100 after defining 
what a ‘charge on immoveable property’ is, extends the provisions 
contained in the preceding sections as to a mortgagor, to the 
owner of the property subject to the charge. The right of contri- 
bution secured by S. 82 is only a real right by way of charge 
on the several properties which were subject to the mortgage 
and not a claim ‘in personam? (Baldeo v. Baw; Nath!) and the 
charge thus created is made subject to any incumbrance to which 
the property was already subject at the date of the mortgage. 
And this right of contribution is extended by S. 100 to proper- 
ties subject to a ‘charge’ whether such charge be created by 
act of parties or by operation of law. By virtue of 8. 2 of 
the Madras Revenue Recovery Act the land is made security 
for the payment of revenue due thereon to Government, and 
thus by operation of law the crown has a charge on the entire 
land for the revenue due thereon. The direct application of 
Ss. 82 and 100 of the Transfer of Property Act, to the ques- 
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tion arising in this case depends upon the right interpretation 
of the phrase ‘several properties of several owners’ occurring in 
S. 82, Does it denote only separate plots respectively owned 
by separate owners in severalty or also distinct shares severally 
owned by two or more co-owners as tenants in common with unity 
of possession? On principle it is difficult to suggest any distinc- 
tion between the two in this respect. If the wider interpretation 
of the expression be the correct one, the present question will 
be directly governed by the terms of S. 82 and 100. The ques- 
tion of. interpretation not having, as far as I am aware, been 
judicially considered in any case and not having been argued 
before us in the present case, I refrain from expressing any decided 
opinion on the point eithér way. In Danappav. Yamnappal 
recently decided by the Bombay High Court, in which on a 
mortgage executed by several members of an undivided family, a 
sait was brought against them after they had become divided 
and a decree for sale obtained; it.was assumed that one of the 
brothers who discharged the decree debt acquired under section 
82 a charge upon the share of his divided brother in the mortgaged 
property and that such charge passed to a vendee under the 
brother who so discharged the debt along with his own share in 
the mortgaged property. 

Evėn if the expression in question cannot grammatically apply 
to properties not owned separately or in severalty but as co-owners 
with unity of, possession, the principle of the section which is 


borrowed from the English Law is equally applicable to the present ' 


case in which the property belonged in undivided several shares 
to four co-owners as tenants in common, subject to’ à common 
burden or charge for revenue due to Government, the whole of 
which was realized from the plaintiff’s share. 

I may also advert to S. 95 (of the Transfer, of ous by 
Act) also based upon the English Law which provides for an 
analogous charge in favour of one of several mortgagors redeeming 


the mortgage, on the share of each of the other co-mortgagors. 


But such charge being restricted to cases in which the redeeming 
mortgagor obtains possession of the mortgaged property, that 
section does not bear so directly upon the present questions as 
do Ss. 82 and 100. I do not, however, rest my decision on 


1. LL. R., 26B. 370. 
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the doctrine of subrogation, on which apparently Marithusamy Maharaja of 


: : oS o . à Izilanagaram 
Atyar, J. based his decision in Seshagiri v. Pichut on the authority i 
of Gokul Doss Gopal Doss v. Ramlu Seochand?, which in my an M 


opinion is inapplicable to the case and proceeds altogether upon POTR e 
a different principle. Whether the prerogative first charge in 

favour of the Crown as security for the public revenue is one that 
rests upon thecommon law of the land, which is simply reproduced 
in 8.:2 of the Madras Revenue Recovery Act or it is one. 
created by statute, is immaterial. In either case, it is a charge 
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by operation of law in favour of the Crown only and ceases when 
the revenue upon the land ceases to be public revenue and is 
‘converted by assignment in favour of a subject, into rent or private 
property. The charge upon the land therefore cannot run with 
the revenue and accompany its assignment in favour of the subject. 
. The lien in question rests upon an equitable doctrine which also 
underlies S. 82 and 100 of the Transfer of Property Act, if not in 
terms covered by it, and does not rest upon the doctrine of subro- 
gation. 


This equitable doctrine was fully recognized in the following 
dictum of their Lordships of Judicial Committee in Nugendra- 
chunder Ghose v. Kaminee Dossee®, “ considering that the payment 
of the revenue by the mortgagee will prevent the’ Taluk from 
being sold, their Lordships would, if that were the sole question 
for their consideration, find it difficult to come to any other con- 
clusion than that the person who had such an interest in the Taluq 
as entitled him to.pay the revenue due to the Government, and 
‘did actually pay it, was thereby entitled to a charge on the Taluq 
as against all persons interested therein for the amount of the 
money so paid. But their Lordships are of opinion that this is not 
the form in which the question comes before them, and that what 
they have to decide is not whether such a charge originally existed, 
or whether it does now subsist, bat whether the appellants can 
enforce such a charge in the present suit." I fully concur in the 
view taken by the dissenting Judges in the Calcutta and Allahabad 
Full Bench cases and also by Sargent, C. J.,in the 11 Bombay 
case that this dictum was not intended by their Lordships to be 
applied only to a mortgagee who prior to the payment of revenue 
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is him had a charge upon the land as mortgagee, but that the 
principle indicated by the dictuny is that any person who had 
such an interest in the land as entitled him to pay the revenue 
due to Government, and did actually pay it, was thereby 
entitled to a charge on the land, as against all persons interest- 
ed therein, for the amount of the money so paid, certainly 
a co-sharer has at least such an interest in the land liable to be 
sold for realization of the public revenue, as a mortgagee of the 
land has, and is as much entitled as a mortgagee to pay the 
revenue due to the Government and thus save the land from being 
sold, 


If, asin India, there bein England landed property held by 
two or more co-sharers, subject to the payment of an indivisible 
revenue to the crown, which revenue, by operation of law, forms 
first charge upon the land, and one of them alone pays such 
revenue and saves the estate from liability to be sold by the crown, 
I have little doubt that without calling in aid the principle of 
maritime civil salvage or the decision of the Irish Coyrts, such 
person will be able to establish his lien or char ge on the shares of 
his co-sharers on the authority of several cases in the Chancery cour ts 
and of the English equitable doctrine adopted in S. 82 of the 
Transfer of Property Act, and I see nothing in the Judgments of 
ry, Bowen and Cotton. L. JJ . In Leslie v. French and Falcke v. 
Scot Imp. Insurance, Co., to lead one to the conclusion that those 
eminent Judges would eee a apiri view and question his right 
to such lien or charge. 


If the contention of a co-sharer were that the right of contri- 
bution against him could be enforced only against his share in the 
property which was saved .from sale or destruction and not person- 
ally against him, there would be more equity in such position and 
more authority to support it. Freeman in his work on “ Co- 
tenancy and partition” states the law, at any rate, as it obtains in 
America, as follows (paragraph 176) :—‘ One of the acts that either 
part-owner may do, without special authority from the others, is to 
redeem the whole property from a prior sale made in solido for the 
gross amount of taxes due thereon. While the other co-tenants 
may participate in the benefit of the redemption, the act of their 
companion is nob binding on them so far as to impose upon them 
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a personal obligation to reimburse him for their proportion of the ee of 


amount necessarily expended in effecting the redemption. The 
amount thus expended may, no doubt, be asserted as a lien, 


Vizianagaram 
v. 
Sri Rajah 
Setrucherla 


against the joint property. But beyond this, the co-tenant has no Somasekhara- 


means of enforcing contribution; because the other co-tenants had 
the right to abandon their interest in the lands, and to forfeit all 
claims. to it, by non-payment of the tax liens against it." And 
again (paragraph 263) :—“The purchase of an outstanding title, 
the removal of a tax or other lien or incumbrance, and the payment 
‘of a sum of money for the preservation of the common property, or 
for the protection or assertion of some common right or the redress 
of some common injury are all spoken of, in general terms, 
as affording a ground for contribution in favour of one co- 
tenant and against another. In no instance, however, have we 
found that either of these matters has been Successfully ,employed 
as an affirmative cause of action on which to base a personal 
Judgment against a non-contributing co-tenant, in the absence of 
a previous authorization or a subsequent ratification of the transac- 
tion out of which the claim for reimbursement arose * * * * , 
If instead of purchasing some title, he has discharged a valid lien 
or other claim against the property, he may asserbsuch claim or 
lien to the extent of compelling an equitable contribution * * * But 
"we think all claims by one co-tenant against another arising out of 
the common property, and disconnected alike from any agreement 
between the parties, and from any circumstances which clearly 
establish that one must necessarily have been authorized to act for 
the other, must, in their assertion, ‚be limited to the declaration 
and enforcement of a lien against the property. If a different 
rule prevailed, every part-owner would constantly incur the hazard 
of being required to pay, for the removal of incumbrances, sums in 
. excess of the value of the estate." It is, however, not contended 
on behalf of the respondent in the present case, that, if the plaintiff 
is entitled to claim contribution, the defendant is not personally 
liable therefor and that he is entitled only to. enforce the charge 
upon the property. So far as revenue due to Government is 
concerned, in addition to its forming the first charge on the land, 
the several co-sharers of the estate are also jointly and severally 
under a personal obligation to Government to pay the revenue and 
having regard to the various decisions of the courts in this. very 


raz. 
Bhashyam 
Aiyangar, J. 


Maharaja of 
Vizianagaram 
v. 

Sri Rajah 
Setrucherla 


110 | [HE MADRAS LAW JOURNAL REPORTS. [ VoL. XII; 


class of cases and analogous cases, all of which fall under Ss. 69; 
and 70 of the Indian Contract. Act, no such contention can new 
successfully raised. It may also be mentioned that, under S. 85 


ee of the Madras Revenue Recovery Act, the mortgagee. or other 
aZ. 





Bhashyam 
Aiyangar, J. 


incumbrancer upon the estate who pays the Government revenue, 
not only acquires a charge upon the land which was saved by such 
payment but. can also recover the same as.a debt from the 
defaulter. 

The point next to be considered is whether the plaintiff is en- 


titled to the benefit of the twelve years’ period of limitation - 


provided by Art. 182 of Act XV of 1877 to enforce his charge. 


.It is contended on behalf of the respondent that as Art. 99, which 


prescribes only a period: of three years, specially provides for a 
suit for contribution by a sharer in a joint estate who has paid the 
revenue (due from himself and his co-sharers, that alone should be 
applied, even to the enforcement of the plaintiff’s charge upon 
the defendants’ share in the estate, if he has such charge, and 
not the general Art. 132 relating to enforcement of payment 


of money charged upon immoveable property. The decision: of 


this court in Natesan Chetti v. Sundarajaiyangan has no analogy 


to the present case. That turned upon the construction of Art. 
111 which provides a period of three years for a suit by a 
vendor of immoveable property to enforce his lien for unpaid 
purchase money. It will be observed that the suit for which 
a three years’ period is prescribed by Art. 111 is specifically a 
suit to enforce the vendor’s charge for unpaid purchase money, 
and it was held, dissenting from a decision of the Bombay High 


‘Court, that Art. 132 cannot be applied to sucha suit. That deci- 


sion would have been.in point of Art. 99 like Art. 111 had described 
the contribution suit as one by a sharer to enforce his lien or charge 
upon the shares of his co-sharers. Whatever doubt might have 
existed at one time as to the scope and right construction of Art. 
132 of Act XV of 1877 and upon the wording of the corresponding 
article in Act IX of 1871, (see Lallubhai v. Naram?, Davani 


-Ammal v. Ratnachetti?, Raghubardayal v. Lachninshankar a^ 


Shib Lal v. Ganga Prasad’, Muhammad Zaki v. Chatku®, it 


has now been definitively settled by the decision of the Privy 





l. I. L. R., 21 M. 141. 9. I L.R.,6 M. 417 5. IL. R., 6 A. 556. 
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Council in Ramin v. Kalka Prasad}, which'no doubt is in apparent 
cohflict with the decision of the Court of -Appeal in Sutton v. Sutton? 
upon the corresponding section of the English statute of limitations 
(37-and 88 Vic. C. 57, sec. 8), that the personal liability upon an 
instrument cliarging a debt upon immoveable property must be 
enforced within three or six years according as the instrument is 
unregistered or registered, and that the claim to realize the money 
by sale of the property upon which it is charged is governed by the 
12 years’ period of limitation under Art. 182. Miller v. Runga Nath 
Mullick*, Khemji Bhagvandas Gujar v. Ramat, Seshayya v. 
Annamma?, and Rathanasami v. Subramanya®, The principle 
of the said decision of the Privy Council is that; according to the 
general scheme of the second schedule to the Indian Limitation Act, 
which in this matter differs from the scheme of the English statutes 
of Limitation in respect of one'and the same suit, the.period, of 
limitation varies according as the remedy is ‘real’ or ‘ personal,’ 
and this can be illustrated by referring to several articles., Thus 
Art. 81 prescribes a period of three years for a suit by a surety 
against the principal debtor. It.cannot be contended that if the 
` surety seeks to enforce in such a suit a security by way of charge 
on immoveable property which the creditor had against the @rinci- 
pal debtor, and which under S. 141 of the Indian Contract Act 
enures to the benefit of the surety; the period of limitation will 
ónly be three years for that remedy, and not the twelve years 
prescribed by Art. 182. The same remark will apply to a suit 
apparently falling under Art. 88 or 110. when the contract of 
indemnity sued upon or the arrear of rent sued for is secured by a 
charge on immoveable property. Similarly in the case of Arts. 115, 
116 and others which may'be pointed out. Likewise 1n the case of 
a suit for contribution by a sharer who is entitled to enforce the 
same personally against a co-sharer and also as a charge by opera- 
iion of law against the share of the co-sharer, the former remedy 
will be governed by Art. 61 or 99 as the case may be, and the latter 
remedy by Art 132. It has been expressly decided or assumed in 
more cases than one that a suit to enforce a charge for share of 
Government revenue against the estate of a co-sharer is governed 
l. I. L. B, 7 A. 502. 4. I.L. R. 10 B. 516 at 525. 


2. 22 Ch. 5I >» 5. `I. L. R., 10 M. 100. 
3: I: L. R., 12 C. 389 at 395, 6. I. L. R., 115M. 56. 
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Maharaja of by Art. 182 and not by Art. 99 or 120. Ram Dutt Singh v, Horakh 
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raz The only remaining point for consideration in connection 





oo wills the question of limitation is whether the personal remedy 
' . against the defendant is either in whole or in, part barred by the - 
law of limitation. Jf neither Art. 99 nor 61 were applicable to the 
suit, it will no doubt follow that the plaintiff will have the benefit 
of the general Art. 120 prescribing a period of 6 years, and in that 
case it is clear that the claim is not barred at all. The only ground 
urged against the applicability of Art. 61 or 99 is that the word 
* paid" occurring therein cannot include an involuntary payment 
` by sequestration of the plaintiff's property and receipt by the 
Crown of the income therefrom in liquidation of the. arrears of 
revenue. For the reasons already given I am unable to accede to 
this contention. The question, however, as to whether the case is 
governed by Art. 61 or by Art. 99 presents no small difficulty and 
I confess that it is perplexing. If the Judge's finding: that the. 
whole amount of arrears was or must have been realised before 
November 1896 can'be sustained, the personal remedy will be 
whol® barred whether Art. 61 or 99 is applied. Butit is pointed 
out on the strength of certain entries in Exhibits D and E that a 
portion of the arrear’ being interest on the principal amount of 
arrears of revenue was received and credited only within three 
years before date of suit and that therefore the personal remedy is 
not barred at all or at'any rate, as to such portion of the amount. 
If the entry in the first column of Art. 99 is strictly and literally 
construed as relating to a suit for contribution which can only be 
brought after the whole revenue had been paid, as was assumed 
in Patiabhiramayya v: Ramayya*, the starting point for com- 
puting the limitation for the suit would be the time when the 
plaintiff made payment in excess of his share, which admittedly 
was long before 3 years, and in this view the suit would be 
wholly barred under Art. 99 though a portion of such payment 
may have been made within three years. Such strictly gramma- 
tical and literal interpretation of Art. 99 however leads to 

1. I. L. R., 6 Cal. 549.’ D 34 I. LR., 15 M. 258. 

2. I. L. &,, 12 All. 110. : 4, I. L. R. 20 M. 23. 
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anomalous if not absurd consequences. In that view there being bu of 
Vizianagaram 
only one starting point of limitation the claim would be either v. 


wholly barred or not at all. If the bulk of his payment in excess um ud 


of his share had taken place, either once for all or on different Somasekhara- 
Taz. 





occasions, long before three years, and the remaining fragment of 
Bhashyam 


the entire amount is paid within three years, is itto be held that Aivansur J. 


the suit is not barred atall under Art, 99? On the contrary if only 
a trivial amount in excess of his share had been paid more than three 
years before date of suit, but the remaining amount which forms 
the bulk of the payment'is paid either once for all or on different 
occasions, all within three years before date of suit, is it to he 
held that the whole claim is barred by limitation ? Under the 
general law the party seeking contribution has a cause of action 
to enforce contribution at.any rate as ‘a personal obligation, as 
soon as he has made any payment in excess of his share and he 
need not wait tili he makes the whole payment, if he means or 1s 
able to do so. Davies v. Humphreys. In fact he may be unable to pay 
the whole amount of revenue, and only a portion thereof in excess of 
his share may have been paid by or collected from him. It cer- 
tainly cannot be contended that he will have no right to claim 
contribution in respect of such excess whether it falls shgyt of 
making up the entire sum by an insignificant amount or by a 
considerable amount. Under the general law, therefore, each time 
that an amount is paid by or levied from him in excess of his share, 
he has.a right of suit for contribution in respect of such payment 
and when he brings the suit after making several such payments, 
he really unites several causes of action in one and the same suit 
under S. 45; C. P. C, and the Law of Limitation under Art. 99 
wil apply separately to each of such causes of action from the ` 
date of the respective payments and the claim for contribution in 
respect of such payments as were made more than 8 years before 
date of suit would be barred by limitation. The suit for contribu- 
tion could be brought either before or after the whole amount of 
revenue had been paid (Davies v. Humphreys), but under section 
. 48, C. P. C., the plaintiff will have to include in the suit the whole 
of his claim for contribution in respect of all the payments made 
by him prior to tbe date of the suit. If the suit contemplated by 
Art. 99 were one in whioh the cause of action or right of suit arises 





I. 6 M. & W. 153. 
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DE only if and when the whole amount has been paid, the legislature 
Y. surely would have provided in the third column that the starting 
snc point for limitation was the completion of such payment and not 
MEL ala the time when payment was made'in excess of his share which may 
have been long before such completion. There is, however, no 

authority under general law for the position that a suit for contri- 
bution by a sharer against his co-shurer can only be brought if 
and when he has paid the whole of the revenue due to Government 
upon the estate and ib is extremely unlikely that the legislature 
would provide limitation for a suit unknown tothe law. For these, 
reasons I am strongly inclined to depart from the strictly literal 
and grammatical interpretation of Art. 99 and read it as if between 
the words ‘has paid’ and ‘the whole amount’ in the two places in 
which they occur, the wórds “on account of" were inserted and 
thus avoid the repugnance and absurdity that would otherwise 
result (Hardcastle on Interpretation of Statutory and Constitutional 
Law, 2nd Edition, pp. 99, 109, also per White, C. J., in Sankara 
Narayana Vadhyar v. Sankara Narayana Tyer+).. Reading it in this 
manner the whole article becomes perfectly intelligible, and whether 
the suit is brought before or after the whole amount has been paid 
it wil be barred in respect of such payments, if any, as were made 
more than three years before date of suit and not barred in respect 


of those made within three years. 
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It is not clear to my mind that the present case is strictly 
—-governed by Art. 99 and not by Art.61. The latter 1s the general 
article applicable to suits for money payable to the plaintiff for 
money paid for the defendant and Art. 79, 81, 82, 99, 100 and 107 

` are articles applicable to certain special kinds of suits comprised 
in the general class described in Art. 61. Having regard to the 
first portion of Art, 99 which relates to a suit for contribution by a 
joint judgment-debtor, the latter portion relating to co-shares of 
a joint estate probably refers to that definite class of joint estates 
which are registered in the Collector’s office in the names of two or 
more co-sharers. If that be the right construction of Art. 99, the 
present case will fall under Art. 61, for during the period in 
respect of which the arrears in question accrued, the estate was 
registered solely in the yame of J E aa Raz, and not in the 


ge ttt ee 
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names of the plaintiff, the defendant, and the two other co-sharers d 
. .Vizian 

or any of them. And under this article also the plaintiff's claum — — v. 

will be barred in respect of payments made more than three s 


years prior to date of snit. The result, therefore, will be the same pc R 





whether in respect of the personal remedy the sait is governed by 
Art. 61 or by Art. 99 as interpreted above. Press ier] 

Before finally disposing of the appeal, the District Judge should 
be called upon to return within two months, his findings on the 
4th, 6th and 7th issues in the case and also to try and return his 
‘finding on the following issue. (Whether any and what sums 
were credited by the Collector within &hree years before the date 
of this suit towards the arrear of revenue in question from the 
income of the plaintiff's estate during the time that it was under 
the management of the Collector under the provisions of Madras 
Act IL of 1864 and whether any and what amounts were so 
credited more than three years before date of this suit but 
` subsequent to the death of the late Maharajah of Vizianagaram).. 
The date of the death of the late Maharajah of Vizianagaram does 
not appear from the pleadings in the case. In respect of payments, 
if any, made subsequent'to his death, the plaintiff will have the 
benefit of S. 7 of the Indian Limitation Act, though such pay- 
ments were made more than three years before date of suit. 
Parties will be at liberty to adduce fresh evidence on the new 
issue, and such additional evidence as the judge may think fit to 
permit on the three other issues above referred to. . 


Since writing the above I have had the advantage of reading ` 
the recent decision of the Bombay High Court in Shivarao v. 
Pundlik* which appeared in the June part of the I. L. R. Bombay 
series. The Division Bench (Jenkins, C. J. and Crowe, J.) which 
heard that case dissents from the dictum of Sir Charles Sargent in 
Achuta Ramachendra v. Hart Kamti* quoted by me with approval, 
and adopts the conclusion arrived at by the majority in the 
Calcutta and Allahabad Full Bench cases already referred to. 
But the learned Judges add nothing new to the reasoning on 
which the above Calcutta and Allahabad Full Bench cases proceed, 
and I see no reason to depart from the decision of this Court in 
Seshagiri v. Pichu? and to change the conclusion I have come to on 


1. ILL. B., 26 B. 437. 2. ILL.B,11B.318. 3. IL. R., 11 M. 462. 
E 


Maharaja of 


Vizianagaram 


v. 
Sri Rajah 
Setrucherla 


Somas- khara- 


‘Taz. 
Bhashyam 
Aiyangar. J. 


116 THE MADRAS LAW JOURNAL REPORTS. (VoL. xiii; 


a review of the English and Indian decisions bearing on the 
question.  , 

My learned coll eague, however, is not prepared to follow the 
decision of this court in Seshagiri v. Pichu’ and to concur with me 
in the view I take that the plaintiff has, by operation of law, a 
charge upon the defendant's share in the estate in respect of the: 
amount he claims from him by way of contribution. He accord- 
ingly proposes that the question may be referred to a Full Bench 
for decision. 


Before therefore actually deciding this question in this appeal 
and remitting the proposed issue to the District Judge, I agree 
with my learned colleague that the qecsuon be referred for the 
opinion of a Full Bench. 


In Appeal No. 188 of 1900. 


This appeal is governed by the judgment in Appeal No. 187 
of 1900, and the issues therein will also have to be remitted for 
trial to the District Judge in this suit, and for the reasons therein 
given I concur with my learned colleague that this question of law 
which has been referred to the Full Bench in that appeal be 
referred to the Full Bench in this appeal also before the issues are 
remitted for trial. 


Moore, J. :—The facts of this case are fully given in the judg- 
ment of my learned colleague, and I need not repeat them. At the 


. hearing of this appeal an important question has been raised which 


it is necessary to adjudicate on in order to determine whether the 
plaintiff's claim is barred by limitation. That question is whether - 
when one of several co-sharers in an estate pays the land revenue 
due on the estate and saves it from sale, he by reason of such pay- 
ment acquires a charge on the share of his defaulting co-sharer. 
It is admitted that the provisions of the Revenue Recovery Act 
do not give a co-sharer a charge on the estate in the case now 
under consideration (vide section 35, Act II of 1864 (Madras) as 
amended by section 1, Act I of 1897 (Madras) No doubt as 
pointed out by Wilson J. in the judgment Kinu Ram Das v, 
Mozaffar Hossain?, no strong inference can be drawn from an 
enactment such as a Revenue Recovery Act either for or against 


1. L.R.. 1L M. 252. x 3. I. (L. R. 14 C. 809 at 830. - 
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the principle now contended for on behalf of the plaintiff, but, on 
the other hand, it cannot be looked upon as a matter of no import- 
ance that the local legislature when very recently engaged in 
amending this Act should have refrained from giving a co-sharer by 
legislative enactment the right now contended for. I shall later 
on refer to this matter again. It appears to be clear that under 
English Law a co-sharer in a case similar to the present one would 
not by his payment acquire a charge on the share of his co-sharer. 
As to this reference may be made to the judgments in Leslie v. 
french and Falcke? v. Scottish Imperial Insurance Company*. All 
the High Courts with the exception of Madras are against the prin- 
ciple now contended for. In Calcutta no doubt the course of 
decisions was for some years in favour of the right of aco-sharer 
to a charge. These decisions are commented on by Wilson, J. in the 
judgment in 14 Cal. to which I have already referred (vide pp. 
827-829). Asis there pointed out most of these decisions were 
based on certain observations of their Lordships of the Privy 
Council in Nugendar Chunder Ghose v. Kaminee Dossee?, but these 
observations did not amount to more than a dictum and could not 
be held to be applicable to any case but the one then actually before 
their Lordships, t.e., the case of a mortgage. In 1887 by a 
Full Bench Judgment the Calcutta High Court finally ,decided 
against the right of a co-sharer to a charge Kinw Ram Das v. 
Mozaffer Hossain Shaha*. A Full Bench of the Allahabad High 
Court has arrived at a similar decision in Seth Chitor Mal v. Shib 
Lal’, In 1886 Sir Charles Sargent, the Chief Justice of Bombay 
expressed an opinion on this subject which is in accordance with 
the view taken by the Calcutta High Court up to the Full Bench 
decision of 1887 (vide Achut Ram Chandra Pai v. Hari Kamtit 
but his remarks cannot be held to be more than obiter dicta and 
the Bombay High Court has now in a decision which has been 
reported since this case was argued before us followed the J udg- 


ments of the Calcutta and Allahabad High Courts in Shiv Rao 


Narayan v. Pundlik Bhatre?. A different view has no doubt been 
taken by our own Court Seshagiri v. Pichu’. The state of the 
decisions being as I have thus briefly shown, I regret that I am 


——— 
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unable to concur with my learned colleague in thé view that he has 
taken of this question. To quote the words of Edge, C: J., in the. 
decision to’ which I have already referred ‘‘ J ustice, equity and 
good conscience are captivating terms, but before a Judge applies 
what may appear to him at’first sight to be in accordance with 
Justice, equity and good conscience he must be careful to see that 
his views are based on sound general principles and are not in 
conflict with the intentions of the legislature or with sound 
principles recognized by authority in Seth Chitor Malv. Shib Lal}. 
If in this present case, I sitting asa member of a Bench of two : 
Judges. were to acquiesce in tho adoption of the principle now 
contended for on behalf of the plaintiff, I should have to refuse to 
be-guided by the decisions of the English Courts of law, of the High 
Courts of Calcutta, Allahabad and Bombay and also by what I 
believe to be the intention of the Legislature. This I am not 
prepared to do. As to the intention of the Legislature in this 
matter l entirely coneur in the observations of Wilson, J., to be 
found at page 882 of the judgment of the Calcutta. Full Bench in 
Kinu Ram Das v. Mozaffer Hossuin Shaha?. | As the view taken 
by my learned colleague with which I am unable to concur is in 
accordance with the decision of this Court reported in Seshagiri v. 
Pichu®, I am of opinion that the question should be referred to.a 
Full Bench for decision. 


I agree with Mr. Justice Bhashyam Iyengar on. the other 


§ 


questions raised in these appeals (187 and 188) as set out im his 


judgment and also as regards the issues that he proposes to pend 


down to the District Judge for trial. 


For the reasons stated severally in the foregoing judgments we 
refer the following question for the opinion of the Full Bench :— 


* Whether in ease in which one of two or more co-sharers 


owning an estate subject to the payment of revenue to Government 


pays the whole revenue in order to saye and.so does save the 
estate from liability to be sold by Government for realizing:'the 


 »rrears of revenue he is by operation of law entitled to a. charge 


upon the share of each of his co-sharers, for the realization of the 
latter’s share of the revenue, as between the co-sharers ?" 





1.. LL. R., 14, A. p. 273 at P. 299, - ^ $2. L.L Re 14 6,809. 
3. LL.R,1LM.452, - | COMES 
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RU OPINIONS OF THE FULL BENCH. Maharaja of 
| l ; Vizianagaram 
"SusRAHMANIA AIYAR, J. :—~In the argument before us ib was EM 
3 Sri haya 
contended that S.'100 of the Transfer of Property Act, read with deacha 


Somasekhara- 
raz. 


. S. 82, gave the appellant the charge claimed. 


The point is to my mind not quite free from doubt, I think Subrahmania 
it unnecessary to decide it, as I am decidedly of opinion that the YR NS 
appellant is entitled to the charge claimed, as a matter of justice, 
equity and good conscience. 


Almost everything that could be urged in support of this view 
will be found referred to. and discussed ably, either by Mutter, J., 
in the Calcutta Full Bench Case, or by Mahmood, J., in the Alla- 
habad Full Bench Case, or by my learned colleague Bhashyam 
 Aiyangar, J., in his very exhaustive judgment in the present case. 


Whilst refraining from stating in my own words their argu- 
ments on the point, as I by doing so, would be taking up time 
unpr ofitably, I think I ought not to omit to observe that this case 
convinces me that there is far less likelihood of any unsound rule 
being laid down in this country in consequence of the supposed 
deceptive character of the phrase “ justice, equity and good 
“gonscience,” than there is of judges refusing to accept a sound rule 
from, I say with all deference, what is little short of a prejudice to 
that time-honoured phrase, introduced of old by wise legislators 
and universally accepted as words compendiously denoting those 
ultimate principles of what is right and proper, fair and reasonable 
and good and expedient,—principles which Judges here as elsewhere 
cannot help resorting to in dealing with the difficult questions, not 
directly governed by existing precedents, which often arise in the 
course of the administration of justice. 


It is quite true that for the enunciation of such principles, we 
mainly and generally Jook to English decisions and text books of 
‘repute. But I fail to see why we are precluded from. when 
mecessary, considering and following rules laid down in the sister 

. island: of Ireland, where the same system of common law and 
equity is administered by a judiciary neither less able nor less 

learned than that in England, if such rules appear to us to be 

the best suited to the conditions and requirements of this country. 


Maharaja of 
Vizianagaram 
v. 
Sri Rajah 
Setrucherla 
Somasekhara- 
raz, 





Subrahmania 


Aiyar, J. 


- 
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In order to show that the view adopted in Seshagiri v. Pichu}, 


` and since then more than once followed in this court, is not a 


pseudo-equitable doctrine peculiar to Ireland, but true equity 
accepted and enforced as such without any reference to any 
analogy that may or may not be furnished by the principle of mari- 
time salvage lien, in jurisdictions remote from Ireland, but admi- 
nistering the same common law and equity, I may also draw atten- 
tion to what is alluded to in the passage cited by Bhashyum 
Aiyangar, J., from Freeman on Co-tenancy, and quote a fuller 
statement by another writer of the iaw on this point in those parts 
of the United States where it has arisen. In page 265 of Sheldon 
on Subrogation (2nd Edition), it is pointed out that “ one tenant in 
common upon redeeming the estate from a taz sale, though he will 
not acquire an absolute title, yet, if his payment were necessary for 
the protection of his own estate, may hold the estate under his tag 
title until they pay or tender to him their proportion of the taxes.” 
Though there are several decisions supporting this statement of 
the law, for the present purpose it is sufficient to quote the observa- 
tions of Shipley, C. J., in the early case of Walker v. Eaton? decided 
in 1849, as showing that the doctrine has all along been rested in 
America only on broad grounds of justice and equity. The learned 
Judge says: “If one who may be obliged to redeem the share of 
a co-tenant to relieve his own share from incumbrance, could have 
no right to retain the share of such co-tenant as security and to 
obtain a re-imbursement of the amount equitably chargeable to 
it, he might utterly fail to obtain compensation. And yet his 
co-tenant, without making any payment, might be entitled to the 
full possession and benefit of his share of the land, discharged 
from the incumbrance. The law cannot justly be charged with such 
results as is produced by conformity to its provisions. The principle 
is well established and is of frequent application in the redemption 
of mortgages, that one having a legal interest in an estate under 
incumbrance, may redeem the whole estate when necessary to 
redeem his own share or to relieve his own title from incumbrance 
even against the pleasure of a co-tenant or other owner, and may 
be regarded as the assignee of the incumbrance upon the other 
shares or interests, and may obtain possession of them to secure 
a reimbursement of the amount equitably chargeable to them. 


i. I. L. R. 11 M. p. 452. 2, 50 Am. Decision p. 937, 
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“A sale made for the payment of taxes is but an incumbrance Maharaja of 


upon the estate so long as the right to redeem exists. The 
purchaser receives and holds the title as security for money paid ; 


Vizianagaram 


v. 
Sri Rajah 
Setrucherla 


and such a title isin principle a mortgage although it does not eee eae 


exist in a form to be included in our statute provisions respecting 
mortgages. By the application of this principle to cases of this 
kind complete justice may be done to all interested in the land and 
without it such a result would fail to be accomplished.” (See at 
page 640.) 


The force of this reasoning in so far as it bears upon the fair- 
ness and propriety of our upholding the existence of a lien in the 
circumstances of the case is not weakened by the fact that there is 
no personal right of contribution in such cases in America. From 
what I have said, it will be apparent that I would follow the deci- 
sion in Seshagiri v. Pichu even if I were satisfied that that 
decision was unwarranted by the trend of English authorities cited 
for the respondent, which I think, however, is open to doubt. 
Assuming those authorities are really opposed to the view I am 
here following, that we are not to be governed by them, is manifest 
from the decision of the Judicial Committee in Bhagavati Prasad v. 
Radha Kishen? referred to and followed by Benson and Bhashyam 
Aiyangar, JJ. in Second Appeal No. 788 of 1901 in this Court. 
There, to put the facts quite briefly, S advanced money to N, 
agent of B, for purchasing certain immoveable property for B and 
N executed in favour of S a hypothecation for the money, on the 
property purchased. Treating, for special reasons, the hypothe- 
cation as invalid, the Judicial Committee held that S was in equity 
entitled to a charge upon the property for the money lent. After 
stating the facts which, it will be seen, raised a case much weaker 
than the present, and in fact an extreme case, their Lordships’ 
decision is expressed in one single sentence, implying that the 
matter admitted of no question or controversy. They said, “The 
facts admitted by Bir Bahader and also found by the court in the 
former suit between these parties are sufficient to show that the 
appellant, as the representative of Sarju Prasad, is entitled in 
equity to have it declared that the sums claimed with interest are 
. & charge upon the property.” Having before me this decision 





l. I.L., R., 11 M. p. 462. 2. I. L.R. 15 A. p. 304, 


GZ. 


Subrahmania 
Aiyar, J. 


Maharaja of 


‘Vizianagaram 


v. 
Sri Rajah 
Setrucherla 
Somasekhara- 
raz. 





Subrahmania 
Aiyar, J. 
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which no ingenuity can explain away, I feel no hesitation in declin- 
ing to accept the view now adopted by the other High Courts on 
this question as sound. 

It is thus clear to me that the decision in Seshagiri v. Ptchul, 
did not create any new law, but was simply an application, to the 
class of cases of which the present is a type, of a general principle, 
which is firmly established in equity sn pue and of which : 
Ss. 82 and 95 of the Transfer of Property Act, S. 32 of Act II of 
1864, and S. 501 of the Code of Civil Procedure, are but instances 
of statutory application to particular descriptions of cases with 
such qualifications as in each case were deemed necessary. 


My answer to the question referred is therefore in the 
affirmative. 

Davius, J.— Were the matter “res integra,” I should be in- 
clined to adopt the view taken by the other High Courts in India, 
though there is much to be said on both sides of this really ' 
difficult question. But as the decisions of this court have been 
uniform that a charge is created upon the land by payments such 
as this, I am not prepared to differ from my learned colleagues in 
again upholding the same opinion. 

BzwsoN, J.— I have no hesitation in answering the question 
referred to us in the affirmative. Under S. 2 of Madras Act 
II of 1864 it is expressly declared that “the land, the buildings 
upon it and its products shall be regarded as the security for the 
public revenue,” due on the land, and S. 42 shows that it is a 
first charge on every portion of the estate. Bearing this in mind, 
it seems to me clear that the principles of equity on which Ss. 
82 and 100 of the Transfer of Property Act are based, if not the 
very words of those sections, are applicable to the case before us, 


and that this is so, is placed beyond all doubt, by the language of 


the Privy Council in Nugendar Chunder Ghose v. Kaminee Dossee?* 


and Bhagavaty Prasad v. Radha Kishen? quoted afew days ago by 
Sir Bhashyam Atyangar and myself in deciding Second Appeal No. 
788 of 1901. Ifit were necessary I should have no difficulty in 
holding that the words * by operation of law" in S. 100 of the 
Transfer of Property Act, are more.extensive than the words “ by 
law,” and that a charge created “ by operation of law” includes a 
charge created directly by the provisions of an Act, as in the case 


lL LL.B, UM p-452, 2 11M.L A. 241 at p.258. 3. I.L.R.,16 A. 304. 
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before us, as well as, other charges created indirectly as a legal Maharaja of 
Vizianagaram 


consequence of certain conditions. Apart, however, from’ the ov. 
Transfer of Property Act, I think that the principle laid down in E 


this Court by Kernan, J., in Seshagiri v. Pichu} fourteen years ago, VON UU 
Z 





and ever since followed, so far as I am aware, by the courts in - 
} 
this Presidency, is amply supported by the decisions of the Privy Meat A 


Council to-which I have referred. I can seeno danger, but a great 
deal of justice and equity in following that principlein determining 
ine. queshon oe ed for our decision. | 


I sould answer it 12 the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| | (FULL BENCH.) 
Present :—Mr. Justice Subramania Aiyar, Mr. Justice Davies 
and Mr. Justice Benson. 


Subndhi Rantho and 14 others... Petitioners* (Accused), 


v. 
Balaram Padhi (deceased) ... Respondent (Complainant). 

Penal Code, Ss. 374 $^ 442—Zemindar and ryot.—Zemindar entitled to share in erops— Subudhi 
Removal by ryot without payment to Zemindar—Dishonest intention—Property Rantho 
before delivery. l Nous 

Padhi. 


A ryot in a zemindary holding on a varam tenure in taking away the crops 
reaped by him without paying the zemindar’s share is not guilty of theft-under 
S. 874, ' C. P. C., as he does not take away anything out of the possession ‘of the 
Zemindar. 


But if the r yot romove the Crops dishonestly or fraudulently, t.e., with a view 
to defeat the Zemindar's right to be paid a share in the crops, the ryot is guilty of an 
offence under S. 424, Penal Code. 


-| Whether a Zemindar acquires property inthe share due to him before dolivery :— 
Quzre. 

. Petition under Ss. 485 and 489 of the Criminal Procedure 
Code, praying the High Court to revise the judgment of the Court 
of the General Deputy Magistrate of Guntur in Criminal Appeal 





1. 1. L. R., 11 M, 454. 
# 11th December 1902, C. R. C. No. 78 of 1902, C. R. P. No. 82 of 1902 


RC 
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No. 24 of 1901, presented against the. finding and sentence-passed 
by the Second Class Magistrate of Aska in C. C. No. 71 of 1901. 


T. Rangachariar for P. S. Stvaswami Atyar and V. Ramesam 
for petitioners. 


The Publice Prosecutor (E. B. Powell) for respondent. 
The Court made the following | 


. ORDER :—This is not the case of a farm labourer or cultivator 
for wages, nor that of a person entitled to the crops jointly with 
others as partners. It is the case of an ordinary ryot in a zemin- 
dari holding on a varam tenure. Until the delivery by the tenant 
to the zemindar of the share of the crop payable to the latter, the 
possession of the whole crop, inclusive of such share, is clearly with | 
the tenant, This being so, the removal of even the whole crop by 
the tenant is not a taking of anything out of the possession of tho 
zeimindar. Consequently the first element in the offence of theft is 
wanting. But the removal, if dishonest or fraudulent, constitutes 


- an offence under S. 424 of the Penal Code, even if, as contended 


for the petitioners, the zemindar acquires no property in the 
share due to him until delivery—a point on which it is unnecessary 
for us to express an opinion: in the present case. None of the ` 
unreported cases to which our attention has been drawn conflict 
with this view. If the removal was for the purpose of protecting 
the ryot from injury or damage to the crops owing to the zemin- 
dar’s delay or refusal to perform his part with reference to the 
harvesting and division of the crop, such removal would of course 
not be dishonest. But in this case it has been proved that the 
crops were removed dishonestly, and we are not prepared to say 
that that finding is not well-founded. The result is that we alter 
the conviction: from theft under S. 379, Indian. Penal Code, into 
one under S. 424 of the Penal Code, leaving the conviction . under 
S. 148-to stand.- We see no reason to interfere with the sentences. 
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IN THE JUDICIAL” COMMITTEE OF THE PRIVY COUNCIL. 


(FROM THE MADRAS HIGH COURT.) 


t 


"Present :—Lord Macnaghten, Lord Lindley, Sir Andrew Scoble, 
Sir Arthur Wilson, Sir John Bonser. 


Raja Rajajee Bahadur os ts l Appellant.” 


v. 
Raja Parthasarathi Appa Row and others. Respondents. 


Grant by Government— Estate in arrears of vevenue—Claim Jor maintenance past and Raja Rajajce 
| futur e—Grant in satisfaction of such claim—Right of resumption. irons 
In consequence of arrears of revenue due to Government by the Zemindar of Raja Partha- 

Nidadavole who owed various other debts to other persons, and among them arrears of 927 gre e 

maintenance to a younger branch, an arrangement was come to by which a portion of i 

the estate should be given to the Nuzvid Zemindar who was the biggest creditor and 

- the remaining should be handed over to the Zemindar “in the event of his satisfying 

. the other creditors", the Government relinquishing their claim. In order to carry ont 

sneh arrangement, the estate was purchased by the Government in revenue sale and 

a portion of estate was given to the Nuzvid Zemindar and an adjustment was made 

through the mediation of Government with the other creditors by which the Tangalin- 

mudi Mutta was assigned in satisfaction of the claims of the younger branch upon the 

Zemindar of Nidadavole for past and future maintenance. Some time after this 

adjustment, the Nuzvid Zemindar granted the estate of Chevendra in perpetuity to 

ihe-same branch for a similar purpose, and a partition was effected among the 

different members of the younger branch with the privity of the Zemindars of 

.Nuzvid and Nidaday ole by which each of the 2 estates was allotted to the several 


members. 
Held, by P. C. (1) that the grant of Tengallamudi was a grant by Government, 
and 


(2) that the said grant was not resumable bnt created on herit- 


able estate in the grantees. 


The judgment of their Lordships was delivered by 


' Sir Andrew Scoble :—For some years after succeeding to his 
estate Narayya, Zemindar of Nidadavole, was in serious pecuniary 
difficulties. He owed a large sum of money to his kinsman, the 
Zemindar of Nuzvid, besides considerable sums to other creditors 
and to Government for arrears of revenue. In 1839, a compromise 
was effected whereby a portion of the Nidadavole estate was to be 
. handed over to the Nuzvid Zemindar in satisfaction of his claim, 
and to complete the matter, it was proposed that the Government 
demand should be relinquished, and * the remaining portion of the 


* 13th December 1902, 
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Seis Pelee estate" made over to Narayya, “in the event of his satisfying 
ahadur j : 

v. other private creditors." 
Raja Partha- 
sarathi Appa 


In order to carry out these arrangements the Court of Direc- 
Row. 


tors of the East India Company, in a despatch, dated 24th August 
1842, directed that the whole estate of Nidadavole should be sold ; 
and this was accordingly done, and the estate was purchased by 
the Government for eight lakhs of rupees. By this purchase the 
Government became absolute owner of the estate, and the proprie- 
tary rights of Narayya were for the time extinguished. The claim 
of the Zemindar of Nuzvid was satisfied by the transfer to him of 
certain villages; but the Board of Revenue, in a letter, dated 4th 
January 1844, recommended that it was not advisable that Narayya 
should be placed in possession of his part of the estate * until all 
questions connected with the subject be definitely settled.” 


Among these questions was the satisfaction of. the claims of 
the other private creditors. It was proposed by the Collector of 
Masulipatam, who represented the Government in the negotiations, 
that “the most possible method of adjusting these claims, if the 
consent of the parties could be obtained, would be by the transfer, 
permanently or temporarily as the circumstances of each case 
might appear to require, “of a certain portion of the estate, from 
the proceeds of which each claim might be- realised” and an 
adjustment on this basis was eventually made “after frequent 
conferences” between Narayya and the various parties in the pre- 
sence of the Collector. 


Of the claims thus adjusted, the only one with which their 
Lordships have to deal is that of Simhadri and Venkatadri, the 
representatives of a younger branch of Narayya’s family who . 
were entitled to maintenance out of the estate, and to whom a con- 
siderable sum was owing for arrears. The terms of the settle- 
ment with these claimants are contained in two documents which 
are thus described in paragraph 9 of the Collector’s report to the 
Board of Revenue, dated 18th November 1843 :—« Enclosures 5 
and 6 contain stipulations entered into by Narayya on tho one hand, 
and Simhadri and Venkatadri on the other, by which it is agreed 
that eight villages appertaining to the Ambarpettah Muttah...... 
and two Mocassah villages...... shal be permanently alienated to 
Simhadri and Venkatadri, they paying the peishcush which may be 
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assessed on them......... This cession, it will be observed, is proposed 
not only in full satisfaction of the whole amount of arrears due for 
marriage expenses and the monthly allowance of 400 rupees due 
tor this period, but also in lieu of all further payment on account 
of the monthly allowance." In forwarding the Collector's proposals 
for the sanction of Government, on 4th January 1844, the Board 
of Revenue say: “The alienation in favour of the Simhadri branch 
of the family, it is proposed, shall be in perpetuity.” The final 
orders of Government appear to have been given on this basis ; and 
Simhadri and Venkatadri were placed in possession of the villages 
which may conveniently be described as the Tangellamudi Muttah. 


On the 15th March 1846, the Zemindar of Nuzvid assigned 
the Muttah of Chavendra to Simhadri and Venkatadri in satisfac- 
tion of their claims upon him for maintenance past and future, and 
on the 7th August 1846, the two brothers made partition of their 

joint property under which Simhadri took the Muttah of Tangella- 

mudi, and Venkatadri took Chavendra and two other villages. 
This partition was made “ through and in the presence of Nar- 
ayya” and proceeded on the assumption that Tangellamudi and Cha- 
vendra were held on the'same absolute and permanent tenure. 
Simhadri died in 1861, and his widow Sitayya succeeded to his 
estate, Sitayya died in 1885, and the contest in the suit under 
appealis now between her daughter's son (who would be her heir 
according to Hindu Law) and persons who claim either under Ven- 
katadri or Narayya. The sole question is whether, under the 
settlement of 1844, and the subsequent partition of 1846, Simhadri 
acquired an absolute title to the Tangellamudi Mattah. 


Upon the history of the case, as above stated, their Lordships 
have no doubt that the origin of the title was in a grant from the 
Government, and not from Narayya, who at the time of the trans- 
action had no estate out of which he could makea grant. Nor do 
the documents relied on by the respondents, and which have 
already been mentioned as enclosures 5 and 6 to the Collector's 
report of 18th November 1843 conflict with this view. These 
documents are two arzis, dated 18th August 1843, addressed to the 
Collector of Masulipatam, one by Narayya, and the other by Sim- 
hadri and Venkatadri. It was contended on behalf of the res- 


Raja Rajajee 
Bahadur 
v. 
Raja Partha- 
sarathi Appa 
Row. 


pondents that the arzi signed by Naráyya was, as regards seven _ 


Raja Rajajee 
Bahadur 
v. 
Raja Partha- 
sarathi Appa 
Row. 
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of the villages mentioned therein, a grant. by him for maintenance ., 
. only, and therefore resumable on the death of Sitayya, the last 


person entitled to maintenance thereout. This was the view 
taken by the Subordinate Judge who tried the case in the first 
instance, and by the High Court of Madras on appeal. But 
their Lordships are unable to accede to this view. The‘ arzi 
signed by Narayya was in no sense a conveyance. It was, 
as its name denotes, a petition to the Collector, which, after 
stating the terms of settlement agreed on between the parties, 
went on to say— Further, that no claims of whatever nature 
may hereafter be for ever advanced, either by them for the 
payment of the said allowances, or by us regarding the afore- 
said villages, I also gave my assent, and agree to abide accord- 
ing to the aforesaid conditions, and humbly solicit you will there- 
fore be pleased to forward our petitions with your recommend- 
ation to the Honourable Government and to the Board of Revenue, 
and at the time when the Nidadavole and Bahurzally Pargannahs as 
well as Ambarpett Muttah may be made over to me by the Circar, 


allow the aforesaid eight villages in the Ambarpett Muttah to be. 


taken possession of by the said Simhadri and Venkatadri and 
continue the aforesaid conditions in force." These words leave no 


doubt that what Narayya contemplated was a grant by the Govern- ` 


ment to Simhadri and Venkatadri of these villages. in full 
settlement of their past and future claims on the estate, and by 
the partition in 1846 Simhadri's title to them was completed. 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, and the decrees of the Courts 
of the Subordinate Judge and the High Court reversed, and 
the plaintiff's suit dismissed with costs throughout. ‘he respond- 
ents who were substituted for Papamma Row, the original 
respondent, must pay the costs of the APD ERT: including the costs of 


the revivor ip peoceaniee: 


- 


` 


- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Beuson and Mr. Justice Bhashyam Aiyangar.. 


Lakshmayya .. Appellant* (2nd Defendant). 


: v. 
Bollareddy and others ... Respondents (Plaintiff lst Defendant & 
| Plaintif s representatives). 
Regulation X of 1881—Transfer of Property Act, S. 60 (c)—Mortgagor and Mortgagee— 
Mortgagor un possession —De fault in payment of vevenue—Revenue sale—-Mortigagor 
not purchaser—Mortgagor buying from purchaser at revenue sale—Rights of 


mortgagee—Taking advantage of one’s own wrong. 


Where the defaulter is a minor, and arrears of, revenue have accrued during his 
minority, the estate of minor cannot be sold the having regard to tho provisions 
of Regulation X of 1881. But the estate descending to the minor from his father 
may be sold for arrears which became due during the life-time of the father. 

A mortgagor in possession is under a duty to his mortgagec to pay the public 
revenue accruing due on the mortgaged property. [Transfer of Property Act, 1882, 
S. 65 ic)]. 


Where a mortgagor makes default in payment of public revenue due.by hin, 
suffers the property to be sold for such revenue and purchasos the property 
at such revenue sale, the mortgage in favor of the mortgagee is not extinguished but 
still subsists, for the principle of law is that a man cannot be allowed to take advan- 
tage of his own wrong. The same is the case with a mortgagec in possession who 
on failing to pay the arrears of revenue payable by him upon the mortgaged property 
becomes himself the purchaser at the revenue salo. brought about by his own default 
and the mortgagor has then a title by estoppel to redeem the mortgage as against 
the mortgagee. 

The mere fact that the mortgagor who fails to pay. the revenue due by hini does 
not buy the property at the revenue sale does not affect the right of the mortgagee if 
the mortgagor or his representative subsequently buys the mortgaged proporty from 
the purchaser ai the revenue sale. l 


Second Appeal from the decree of the District Court of 


Kistna in A. S. No. 634 of 1899 presented against the decrce of the 
Court of the District Munsif of Guntur in O. S. No. 686 of 1895. 


. The properties in question originally belonged to tho ist 
defendant who had mortgaged them to the 2nd defendant. Default 


Lakshmayya 
v. 
Bollareddy. 


_having been made in payment of the Government revenue, the . 


properties were sold and purchased by one Lingappa. The 1st 
defendant re-purchased the properties from Lingappa some time after 
the revenue sale aud mortgaged them to the plaintiff who has now 
sued to recover the amount due to him on the mortgage by sale of 


the properties. The 2nd defendant claimed priority under his mort- 


gage. The Courts below held that the revenue sale operated as a 





#5. A. No. 867 of 1900. 15th September 1902. 
A 
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cui. statutory extinguishment of the mortgage in favour of the 2nd 

Bollseeddy: defeudant under Act II of 1864 and that the mortgagee’s claim 
agaist the property ceased under section 73 of the Transfer of 
Property Act IV of 1882 and decreed the plaintiffs claim. On 
second appeal by the 2nd defendant, it was contended! that the 
revenue sale was brought about by the default of the 1st defendant, 
that though the 2nd defendant could not set up his mortgage 
against Lingappa, the property became burdened again with the 
2nd defendant’s mortgage the moment it was purchased by tho 
defaulter (the Ist defendant) hunself from Lingappa, (section 65 
of the Indian Trusts Act lI of 1884) and that neither the Ist 
defendant nor the plaintiff who claimed under the 1st defendant 
subsequent to the re-purchase could be permitted to plead the 
lst defendant’s owu wrong in making the default and the conse- 
quent revenue sule as operating in extinguishment of the 2nd 
defandant’s mortgage. 


C. Ramachandra Rao Sahib i appellant. 
K. Jagannatha Aryar for K. Subr amania Sastre for Tepti; 
The Court delivered the following 


JUDGMENT :—We do not think that the decrees of the 
Courts below can be supported. .. Inasmuch as the land was` sold’ 
during Ist defendant's minority for arrears of revenue, we must: 
take it, having regard to Regulation X of 1831, that it was sold 

. for arrears which became due during the lifetime of 1st defendant's 
father. lí was a duty which the 1st defendant's father, as mort- 
gagor, owed to his mortgagee (under whom 2nd defendant claims 
as assignee) to pay the publie revenue accruing due on ‘the 
mortgaged property which continued to be in his possession 
[S. 65 (c) Transfer of Property Act, 1882]. This duty the father 
failed to perform and, the arrears not having been paid by the Ist 
defendant before the day fixed for sale, the land was sold under 
Act II of 1864 to realize the revenue. Linga Reddy purchased 
the land, and under Act IJ of 1864 the land vested in him free of 
the mortgage. A few years afterwards the property was purchased, 
by lst defendant from Ligna Reddy and on the same day was 
mortgaged by lst defendant to plaintiff and this suit.is now 
brought to enforce that mor gage by sale of the land. The Courts 
below have held that the 2nd defendant/s prior mortgage was. 
extinguished by the revenue sale, and have given. plaintiff a decree 
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for-sale of the land on the footing that 2nd defendant had no Lakshmayya 


mortgage thereon. Bollar eddy. 


If the 1st defendant himself, instead of Linga Reddy, had been 
the purchaser at the revenue sale, itis clear that the 2nd defendant's 
mortgage ‘would not have been extinguished and that he could en- 
force his mortgage against 1st defendant just as if there had been no 
revenue sale, Nawab Sidhee Nuzur Ally Khanv. Rajah Ojyoodhya 
Saram Khan! and the plaintiff who claims as mortgagee under the Ist 
defendant cannot bein a better position than 1stdefendant himself. 
The principle of law on which that decision was based was mainly that 
a man cannot be allowed to take advantage of his own wrong, and 
that, therefore, the mortgagor in that case had a title by estoppel 

' to redeem the mortgage as against the mortgagee who failed to pay 
the arrears of revenue and himself become the purchaser at the 
revenue Sale brought about by his own default. ‘his principle is, 
in our opinion, applicable to the present case notwithstanding that 
the property vested free of mortgage in Linga Reddy, and the 
fact that the lst defendant did not purchase the property himself 
at the revenue sale, but from Linga Reddy who was the purchaser 
at the revenue sale, makes no difference as between himself and 
his mortgagee. He cannot be allowed to take advantage of his 
father's wrong and plead for his own benefit that by reason of such 
wrong there has been a statutory extinction of 2nd -defendant’s 
mortgage security. We may observe that the same principle under- 
hes S. 65 of the Indian Trusts Act in ‘the case of trust property, 


1 We shall therefore have to set aside the decrees ot the 


. Courts below and give plaintiff a decree as a puisne mortgagee 
‘only, the 2nd defendant having the rights of a prior mortgagee. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
.. Present :—Mr. Justice Benson and Mr. Justice Moore. 
 Rangasamy Naicken ... > ... Appellant* Plaintiff). 
"d . Jellibodi Naicken and others ... Respondents (Defendants). Rangasamy 
Prior and puisne mortgages—Swit by prior mortgagee—Puisne mortgagee no party— es 

Purchase by prior mortgagee in execution of decree, upon his mortgage — Rights of Jellibodi 
prior and puisne mortgagees— Prior mortgagee’s right-to recover possession—Puisne Naicken, 
mortgagee's right to redeem—Redemption amount ~ Price of equity of redemption. 


eJ S, A. No, 598 of-1901. - 1st September 1902, 
l. 16'M.I. A. 540 at 567, 





Rangasamy 
Naicken 
v. 
Jellibodi 
Naicken. 
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Where a prior mortgagee brings,a,suit upon his mortgage without making the 
puisne mortgagee a party and in execution of the decree obtained in such suit pur- 
chases the mortgaged property heis not entitled to recover possession without 
redeeming the puisne mortgagee in possession. 

Venkata Somayajulu v. Kannam Dhora, followed. 

The second puisne mortgagee is also entitled to redeem the prior mortgages 
whether the latter’s omission to,implead the former in his suit is wilful or in 
ignorance of the existence7of the second mortgage. The amount which the puisne 
mortgagee is to pay for redemption is not the price paid by the prior mortgagee for 
his purchase of the equity of redemption but only the amount which he may have 
had to pay if made a party to the sùit by the prior mortgagee. 

Second Appeal from the decree of the District Court of Coim- 
batore in A: S. No. 117 of 1900, presented against the decree of the 
Court of the District Munsif of Coimbatore in O. S. No. 238 of 1899. 

S. Kasturiranga Atyangar for appellant. 

T. R. Krishnasama Aiyar for respondents. 


The Court delivered the following 


JUDGMENT :—The case is exactly on all fours with that of 
Venkata Somayazulu v. Kannam Dhora’. The plaintiff clearly 
could not obtain possession without paying off the second mortgagee 
who was in possession, and the plaintiff's suit for possession might 
have been dismissed on that ground as the plaintiff did not offer to 
redeem. The second mortgagee, however, was willing to pay off the 
plaintiffs prior mortgagee as he might have. done if he had been 
made a party tojthe suit brought by the plaintiff on his mortgage. 
The second mor tg agee is clearly not liable to suffer because the 
plaintiff failed to make him a party to that suit and it makes no differ- 


ence tothe second mortgagee whether the plaintiff's failure was wilful is 


or due merely to'ignorance of the existence of the second mortgage. 


As to the amount which the second mortgagee has to pay we 


agree with the lower courts in holding that it is the amount he 
would have had to pay if he had been made a party to the plain- 
tiff’s suit, as he ought to have been. . He clearly cannot be made 


liable for more because the plaintiff in ignorance of the second” 
mortgage paid an excessive price for the equity of redemption. ` 


The second appeal fails and is dismissed with costs. 


If the money had not been already deposited the time for the- 


second mortgagee paying it is extended by two months from this 
date. 


l. I L. R, 6 M, 184, 


;^) 
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Present:—Mr. Justice Benson and: Mr. Justice Moore. 


Pakuru Dasu ... Appellant? 
, (Plaintiff). 

Bheemudu Respondent 
(Defendant). 


Madras Act I of 1886, Ss. 22 and 24, cl. (e)—License to sell arrack—Subletting by Pakuru Dasu 
license-holder— Duty of license-holder and sub-lessee to obtain. collector's permis- T du. 


sion —No sanction-—Illegal agreement, 

Where there is a duty both on the part of an holder of a license to sell arrack 
(cl. 21 of the license iasned under S. 24, cl. (e) of Madras Act I of 1886) and on the 
part of his assignee or sub-lessee (S. 22, Madras Act I of 1886) to obtain the collectors 
permission to the sub- -letting, an agreement by the license-holder that his sub-lessee 
shonld sell arrack and pay profits to the license-holder without the collector's sanc- 
tion is illegal and cannot be enforced, 

Second Appeal from the decree of the District Court of 

Ganjam in A. S. No. 103 of 1900 preserited against the decree of the 


Court of the District Munsif of Sompeta in O. S. No. 108 of 1900. 


This was a claim for the recovery of Rs. 56-0-0, being the 
balance of the value of 159 gallons of arrack and profit on 111 
gallons and 82 drams of arrack received from plaintiff according 
to an agreement, dated Sth December 1896; execnted by the Ist 
defendant’s father and the 2nd defendant in favor of plaintiff who 
was a licensee of the arrack shop at Sompeta for 1896-1897. On 
the preliminary objection that the agreement was illegal and 
invalid, as one made without the sanction of the collector required 
by S. 22 of the Abkari Act, and the clause of the license granted 
to the plaintiff, the District Munsif dismissed the suit The 
` District: Judge upheld his decision. „Hence this second appeal. 


V. C. Seshachariar for appellant. / 

V. Ramesam for respondent. 

The Court delivered the following 

JUDGMENT :—- Section 22 of the Abkari Act I of 1886 imposes 


a duty on the lessee or assignee, that is, on the defendant, not the 
plaintiff in this case; but clause 21 of the plaintiff's license, which 





* S. A.184 of 1901, Ist September 1902. 
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as Dasu is issued under section 24, clause (e) of the Act, imposes the duty 


Bheemudu. 


‘Venkata 
Narasimha 
APIS Row 


Sabi audit i 
Appa Row. 


on the plaintiff also as grantee of Government to obtain the collec- 
tor’s license for his lessee, the defendant. 


Thus there was a legal duty on the part of both the plaintiff 
and the defendant to obtain the Collector's permission to the 
sub-letting. They failed to do so, and the contract entered into 
between them that defendant should sell arrack was illegal and 


the plaintiff therefore cannot sue on it, 


We dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 
Venkata Narasimha Appa Row >...  Appellant* (Plaintiff). 


v. 
Sobhanadri Appa Row and others ... Respondents (Defendants). 


Decision as to legality of resumption—Judgment in second ADEN eM Unease suit 
between same parties—- Res judicata. 


A decision in a suit as to the legality of a resumption which has become final by 
judgment passed in second appeal is res judicata in a suit a ai heard 
between the sume parties and involving the same question. 


Appeal from the decree of the Subordinate Judge's Court 
of Kistna in 0. S. No. 5 of 1899. 


Raja T. Rama Row-for appellant. | 
C. Ramachandra Rao Sahib for respondents. 


This appeal coming on for hearing, the Court. deliv ered the, 
following’ 


JUDGMENT :—In Second Appeal No, 80 of 1901 affirming’ 
the decision of the: District J udge we have found that the resump-: 
tion of the 15 kattis by the Zemindar was legal. The parties in 
the present appeal were parties therein and the above matter was 
litigated between them. The present claim is, therefore, barred as 
res judicata by the decision in that suit. Subbammal v. Huddleston!, 
Ahmed v. Moidin?, Gur urajamma v. Venkatakrishnama Chette®, 
and Balkisham v. Kishan Lal‘. 

We therefore dismiss this appeal with costs. 

* A. No. 52 of 1901." > : 18th September 1902. 

l. I. L. R., 17 M. 278. 8. LL. R, 24 M. 350. l 
2, I. L. R., 24 M. 444, 4. I.L. È., 11 A. 148. 
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Present :—Mr. Justice Davies and Mr. Justice Benson. 


Chidambara Pillai... e. o Appellant* 
in both (2nd 
v. ' Defendant.) 
Swaminathan and another... ... Respondents in ` 
both (Plain- 
tuff and 8rd 
Defendant). 

Will—Not found at the time of teslator’s death—No presumption of revocation in Chidambaa 
India. Pillai 
v. 
Where a will is shown to have been in the possession of the testator at some pi d 


time before his death but is not found at the time of his death, there is no presump- 


tion that the will has been revoked by the testator. 


Second appeals from the decrees of the Subordinate Judge's 
Court of Tanjore in A. S. Nos. 758 and 759 of 1899 presented 
against the decrees of the Court of the District Munsif of Nega- 
patam in O. S. Nos. 386 of 1898 and 150 of 1899. | 


Kalia Pillai had two’ sons, Ponnusami Pillai, the 1st defendant, 
and Doraisawmy Pillai, the deceased father of the plaintiff. Kalia 
Pillai inherited one of the plaint houses from his maternal uncle and 
the other house was{bought by him from his own funds. As regards 
the Jatter house the finding was that though it might have formed 
originally part of the family or ancestral property of Kalia Pillai, 
it was sold to discharge the debt of the Ist defendant and re- 
purchased by Kalia Pillai with his separate funds. The plaintiff 
claimed to recover the houses on the ground that the same were 
the self-acquisitions of Kalia Pillai and that the latter devised the 
same among others to the plaintiff by a will, dated 22nd: November 
1888. The actual claim was limited to a room in a house and to 
a portion of the other. Both courts held that both the properties 
were the self-acquisitions of Kalia Pillai, that the will was true 
and valid and not rev: ked and decreed the plaintiff's claim. Hence 


these second tappeals. 


* S. A, Nos, 638 and 639 of 1901. — . . 8th September 1902. 
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pc xL C. Sankaran Nair for appellant. , 
illai 
v. P. R. Sundara Aiyar for respondents. 
Swanina- 
than. The Court delivered the following 


JUDGMENT :—We are not prepared to say that in this 
country there is a presumption that a will has been revoked by 
the testator when it is shown that it was in his possession some 
time before his death, but is not found at the time of his death. 


If there is any such presumption, it is one of fact and depends 
on all circumstances of each. case. Here both the Courts have 
found as a fact that there is no evidence of revocation, and we 
cannot say that that finding is one which, in the circumstances of 
ine case, they were not entitled to arrive at. 


We dismiss the second appeals witk costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Davies and Mr. Justice Bhashyam Aiyangar. 


Innassi Muthu Pillai t0. . o. Petitioner* 
in C. R. P. No. 348 of 1901 
| (2nd Defendant). 
TU ! 
Thomasu Pillai and another... .— Petitioners 


in C. R. P. No 849 of 1901 
(Defendants 2 and 9). 


v. 
Savuthia Pillai d T ... Respondent 
in both (Plaintiff). 


Innasi Muthu Provincial Small Cause Courts Act (IX of 1887)—8uit for mesne profits—Not cognizable 
my 
& Thomasu by Court of Small Causes. | 


Savuthio 


Pillai A suit for the recovery of mesue profits is noc a suit cognizable by a Court 
illai. 


Small Causes. 
Savarimuthu v, Aithirusu Rowller, I. L. R., 25 M. 108 followed. 


Petitions under section 25 of Act 1X of 1887 praying the 


High Court to revise the decree of the Court of the Temporary 
Subordinate Judge of Trichinopoly in S. C. S. No. 38 of 1901. 


Plaintif and Ist defendant bought some lands jointly. 





* 0. R. P. Nos. 348 and 349 of 1901. ` —— 9th Septembor 19 i2. 


ee 
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Plaintiff [got a decree in O. 8. 215 of 1898 and O. S. 14 of 1894 Dur end 

for a moiety of the lands and obtained possession on 9th September v. 
1898. He subsequently brought O. S. 10 of 1898 for mesne profits due gtr 
to him from the date of plaints in O. S. 215 of 1898 and O. S. 14 of 

1894 till date of the plaint in O. S. 10 of 1898 and obtained decree. 

He now brought this suit in the Small Cause side (S. O. S. 38 of 01) 

for recovery of mesne profits due from the date of the plaint in 

O. S. 10 of 1898 till date of recovery-of possession on 9th September 

1898. The 2nd and 8rd defendants were impleaded as the sons of 

the Ist defendant. The Subordinate Judge passed a decree against 
defendants 1 to 3. These revision petitions were filed respectively 

by the 1st defendant and by the 2nd and 8rd defendants on the 

ground that the Subordinate Judge had no jurisdiction and that the 


/. suit was not cognizable by a Small Cause Court under Article 31. 


T. V. Seshagiri Aiyar for petitioners. 
V. Krishnasami Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—This suit was not cognizable by a Court of 
Small Causes as we take it that the ruling of the Full Bench in 
Savarimuthu v. Atthirusu Rowther’ when read with the order of 
reference therein applies to all suits for. the recovery of mesne 
profits. : | | 

We set aside the decree and direct the District Judge in 
whose jurisdiction the case now is, to return the plaint for presen- 
tation to the proper Court. The parties will bear their own costs 
hitherto incurred including the costs of the petitioners. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Annammal and others -  ... Appellants* (Defendants). 
; v. 
Venkataragavachari .. Respondent (Plaintiff). 
- -Agricultural tenant— Notice to quit in a month —Bad notice—Darkhast grant —— Fraud Annammal 
„apon revenue authorities—Grant not binding on Government. v. 
Venkataraga- 


A notice given to a tenant in possession of an agricultural holding in March to vachari. 
quit in April next (i. e., in a month) is a bad notice. 


— 











* S. A. 546 of 1901. 2nd October 1902, 
. Lo IL L. RB, 25 M. 103. 





\ 


B 


Annammal 


v. 
Venkataraga- 
vachari. 
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Kemble, where a darkhast grant is obtained by fraud the proper course for the 
party nffected is to apply to the revenue authorities to cancel the grant and for a 
grant to himself. A grant obtained by frand pratised upon the revenue authorities 
will not bind Government and may be revoked or set aside by the revenue 
authorities. 


Second appeal from the decree of the District Court of South 
Arcot in A. S. No. 819 of 1889 presented against the decree of the 
Court of the District Munsif of Panrutiin O. S. No. 189 of 1899. 


T. Rangachariar for appellants. 
P. S. Sivaswamà Aryar for respondent, 
The Court delivered the following 


JUDGMENT :—The plaintiff in the plaint alleged that the 
land was held by the defendants under an oral lease from year to 
year granted by the plaintiff in 1896, and that he gavethe defend- 
ants notice to quit and surrender the land in March 1899. The 
suib was brought in April 1899. ; 


The plaintiff contends that his intention was that the surrender 
was to be in April 1899. Assuming that it was so, we do not think 
that so short a notice was a reasonable notice in the case of an. 
agricultural holding. On this ground and without deciding the 
other issues in the case we reverse the decree of the lower appel- 
late Court, and restore that of the District Munsif with costs in 


this and in the lower appellate Court. 


As regards the validity of the darkhast grant under which the 
plaintiff claims, but which the defendants say was obtained by 
fraud, we observe that the proper course is for the defendants to 
move the revenue authorities in the matter and apply for a grant 
of puttah to themselves in supersession of the grant made in the 
plaintiff's favour. We need hardly add that if it is proved that 
the plaintiff got the grant by practising fraud upon the revenue 
authorities, the grant would not bind Government and might be 


revoked by the revenue authorities. 
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Present :—Mr. J ustice Davies and Mr. Justice Moore. 


Narayana Raja : as bu .. Appellant* 

P (Plaintif). 
Ramachandra Raja and others : Respondents 
(Defendants). 

Madras Regulation XXV of 1802, S. 3—Mudrus Act II of 1864, 8.5—Two paitus— Narayana 
Arrear due in respect of revenue of one-—Other paita land sold—~Property of Raja 
defuwlter-—Liability, and rights of purchaser with respect to land purchaused—No MN du 
transfer of registry, effect of — Entire estates.” Raja. 


Per Moore, J.:—Where a sale is made of certain ryotwari lands in a Government 
village by the owner and then registered holder, or there is a sale of the latter’s 
interest and the purchaser does not apply for transfer of registry, the lands comprised 
in the patta are still liable for Government revenue due by the original defaulter 
with respect ro that land. 


Mangamma v. Timmapaiya, 3 M. H. C. R. 134 (186) followed. 


The provision in S. 5 of Madras Act II of 1864 that all the moveable and 
immoveable property of the defaulter is liable for revenue due upon any land of the 
defaulter does not enable the Government to proceed against property originally 
belonging to defaulter, but afterwards (and prior to sale by Government for arrears 
of revenue) sold to a third person in whose name tho patta has not been changed 
when there is no arrear of revenue due in respect of the laud sold, such property uot 


being the asset of the defaulter. 


Per Davies, J.:—The land which is liable to be sold for arrears of revenue 
must either be the land on which the revenue is due or the land which is the 


property of the defaulier. 


Where there is no arrear of revenue due upon a land and the land is sold prior 
to ini suis by Government, such land ceases to be tho property of the defaulter. 


The words “ entire estates” in 8.3, Regulation XXVI of 1802, do not mean all 
the estates of a single individual, but the several estates of different persons. A 
patta represents a whole or entire estate possessed by an individual. Laud held 


under another patta is a separate estate. 


Second appeal from the decree of the District Court of 
Tinnevelly in A. S. No. 242 of 1899 presented against the decree 
‘of the Court of the District Munsif of Srivilliputtur in O. S. 
No. 696 of 1898. 





L- 
& £. A. No. 819 of 1900. ) i 7th October 1902. 


Narayana 
Raja 


v. 
Ramachandra : 


Raja. : 
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k. Subrahmania Aiyar for appellant. 


The Acting Government Pleader (C. Sankara Nair) for 9rd 
respondent, 


The Court delivered the following 


JUDGMENTS :—Moozz, J. No evidence has been placed on 
record in this case, but it is admitted that the first defendant’ had 
lands in two separate villages, Alagapuri and Sammandhapuram, for 
which he held separate pattas. It is further admitted that no 
arrears of reyenue were due on the lands in Alagapuri at the date 
of either the court sale or the sale on account of arrears of revenue 


of those lands. The acting Government Pleader further states that 


although the information at his disposal is not such as to enable 
him to make any positive statement as to the facts he is prepared 
to admit for the purpose of argument that at the date of the court 


sale no arrears on account of land revenue were due by the first 


defendaut in any village. 


The lands entered in the patta held by the Ist defendant in : 


Alagapuri village were on the 25th June 1897 sold in execution of 
the decree in O. 8. No. 140 of 1896 on the file of the District 
Munsif of Srivilliputtur and purchased by the plaintiff. Subse- 
quently in November or December 1897, the same land was sold 


an account of arrears of revenue .due by the lst defendant 


and purchased by the 2nd defendant. The plaintiff sues for a 
declaration that this sale is invalid. Both the Lower Courts have 
decided against him and he has consequently filed this second 


appeal here. It is not alleged that the plaintiff on the strength of 


the sale certificate granted to him, applied to the Collector for 
transfer of the patta for the lands in Alagapuri to’ his name. 
Section 3, Regulation XXVI of 1802, lays down that.no transfer of 
land which is not registered shall exempt the persen in whose name 
the entire estates are registered from paying the revenue due. to 


* 


Government from such land. From this provision of law it.is clear, 


that, as pointed out by Collett, J.,in the decision reported in Man- 
gamma x. Timmaparya' under this Regulation, as against Govern- 
ment and for the purpose of exemption from liability to revenue, a 
transfer without change of registryis not valid. It follows therefore 
that the transfer by court sale of the lands in Alagapuri from the 


lS p 


1. 8 M. H.C. R. 134 at 136. 
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Ist defendant to the plaintiff did not relieve the 1st defendant or Narayana 





EN f Raja 
the lands from liability on account of land revenue due by him for v. 
those łands inasmuch as there was no cha f istr di a QeHA 
i nge of registry regarding Raja. 
them in the Collector’s office. one] 


The further question, however, that has to be considered is 
whether the lands in Alagapuri village which had been bought at 
a court sale by the plaintiff remained liable on account of revenue 
arrears due by the 1st defendant not on them, but on other lands in 
a different village. Section 5, Act II of 1864 (Madras), no doubt 
provides that all the moveable and immoveable property of a 
defaulter wherever it is to be found can be proceeded against in 
order to recover arrears of land revenue due by him, but the 
question to be decided is whether after the purchase of the Alaga- 
puri lands in court sale by the plaintiff, they can be held to have 
` remained the property of the defaulter. At the hearing of this 

second appeal, I was inclined to hold that as the patta of the 
‘Alagapuri lands had not been transferred they still remained the 
property of the pattadar in so far at all events as liability for 
Government revenue was concerned, but having since then consi- 
dered the provisions of section 6, sub-sections (8) and (4) of Act I of 
1890, I am of opinion that this view is incorrect, and that all that 
was sold at the revenue sale at which the 2nd defendant was the 
purchaser was the interest of the defaulter in the land and that 
interest was then in consequence of the prior sale at court auction 
. and purchase by the 1st defendant, practically nothing. 


The decrees of both the lower courts should be reversed and 
the plaintiff given a decree as prayed for with costs: throughout. 


Davrzs, J.:—My view is that the land the plaintiff had bought 
inthe court sale was not liable to be sold under the Revenue 
Recovery Act, because at the time of sale (1) there were no arrears 
of revenue due upon it, and (2) it then ceased to form.part of the 
defaulter's property. Reading sections 8, 4, 5 and 25 of the Act 
together, it seems to me clear that the land which is liable to be 
sold for arrears of revenue must either be the land upon which the 
revenue is due, or that it must be land which is the property of 
the defaulter. It is admitted that the land sold in this case did 
nob comply with either of those conditions. Section 8 of Regula- 
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‘Narayana tion XXVI of 1802, which runs as follows : “ Transfers of land made 
» by individual persons without being so registered in the registers 
ud. ig of the Collectors, shall not be valid in the Courts of Adalat ; and 
Davies, g, ‘Such transfers of land, being unregistered, shall not exempt the 
persons in whose names the entire estates are registered from 
paying the revenue due to Government from such lands,” has been 
relied on in this court in support of the judgments of the Courts . 
below. The construction now wished to be piaced upon that 
section is that the words “entire estates" mean all the estates of 
the individual, but they will not in my opinion bear that inter- 
p The plural “estates” has reference to the plural 
*€ persons,’ ' and when. used with reference to one person must be 
read in the singulàr * Estate." Now the word“ Estate” means the 
* land” (the words are also used as s synonymous in section 29 of 
the Act) and the land’ must be such land as had revenue due to 
Government upon it before section 8 of the Regulation can be 
made applicable to it, The land bought by the plaintiff was held 
by the. 1st defendant, the defaulter, under a separate pattah in 
anotlier village and had no connection whatever with the land for 
which the revenue was due to Government. A patta represents 
a whole or entire estate as held by this court in Secr etary of State 
for India v. Narayanan’. Land held under another patta must 
therefore be deeméd to form another estate. In no case has it 
been held thata holding means all holdings from Government 
under different pattas in different places. So that what the plaintiff 
bought was “a separate estate ‘distinct from that on which revenue 
was due, and as no revenue was due on that estate, the plaintiff's | 
purchase was not subject to the payment of revenue due.onother 
land on (as it would appear) the fiction that what the plaintiff 
purchased was still the defaulter’s property when, in fact, it Was. 
not. I, therefore, agree with my learned colleague in reversing 
the decrees of both the lower courts and decreeing the Plaintiff's 

oanp with costs throughout. 
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IN THE HIGH ee OF J UDICATURE AT MADRAS. 


Present : Mr. Justice Benson and Mr. Justice Bhashyart Aiyangar. 


Ponnammal e e  Appellant* (lst Defendant). 
Ù. 
Kalithitha Moodelly ... Respondent (Plaintiff). 
Transfer of Property Act, S. 68—Mortgage document—One attesting witness not called Ponnammal 
—No objection taken in first Court—Ratsing of objection in appeal— Waiver. Kalithi tha 
Moodely. 


Where a mortgage document is tendered in evidence but an attesting witness 
was not called to prove execution as provided in S. 68 of the Transfer of Property 
Act and no objection is taken on that score in the first Court, it must be taken to 
have-been waived and the objection cannot be taken up in appeal. 


Appeal from the decree of the Subordinate Judge’s Court 
of Bellary and Salem at Salem in O, S. No. 18 of 1898.. 


P. S. Sivaswami Aiyar for appellant. 


T. Narasimha Aiyangar for R. Shadagopachariar for res- 
pondent. 


‘The Court delivered the following 


JUDGMENT :—The only point argued before. us is that the 
mortgage in plaintiff’s favour was not proved by examining at 
least one attesting witness as Provino in section 68 of the Indian 
Evidence Act. ! 


No objeotion was taken to the admissibility of ihe document 
when tendered as evidence in the lower Court. If objection 
had been taken, the defect, if any, would no doubt have been 
cured. We cannot allow the objection to be now taken after it 
was waived in the lower: Court. 


We dismiss this appeal with costs. 


KA, .No. 37.of 1901. . 14th October 1902. 


Ponnammal 
v. 
Ratnam 
Asari. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Ponnammal .. T .. Appellant* (Defendant). 
v. 
Ratnam Asari iss .. Respondent (Plaintiff). 


Limitation Act, Sch. II, Art, 119 and 142—Gift by adoptive mother—Invalid against 
adopted son—-Possession taken by donee under gift—Interference of adopted son's 
rvights—Suit for possession more than 6 years after—Limitation. 

A deed of gift by the adoptive mother in favour of her daughter, in pursuance 
of an alleged testamentary direction by the donor’s husband is in the absence of such 
direction invalid as against the adopted son and possession taken by the daughter 
under such gift is a direct interference with the rights of the adopted son. 

A suit brought by the adopted son more than 6 years after such possession by 
the danghter will be barred under Art. 119, Sch. IT, Limitation Act, 1877, and is not 
governed by Art. 142. 

Appeal from the decree of the Subordinate Judge's Court of 

Bellary and Salem at Salem in Original Suit No. 3 of 1898. 

P. S. Sivaswami Atyar, for appellant. 
T. Narasimha Aiyangar for R. Shadagopachariar, for respt. 


The Court delivered the following 

JUDGMENT :—We cannot agree with the Subordinate Judge 
that the suit is governed by article 142 of the indian Limitation 
Act as the plaintiff cannot make out a title otherwise than as an 
adopted son. The appellant took possession of the plaint property 
in 1891 by virtue of a deed of gift in her favour executed by her 
mother professedly in obedience to a testarnentary direction given 


by her late hüsband. ‘The plaintiff had already béen adopted by 


her in 1886, and she did not execute the deed of gift as his 
guardian. It is found that no such testamentary direction was 
given by the adoptive father and, that being so, the plaintiff was 
entitled to possession of the property a8 his adopted son and the 
possession taken by the defendant under the deed of gift was a 
direct interference with the right of the plaintiff as the adopted 
son. The suit was brought more than six years after the defend- 
ant took possession of the property and is, therefore, barred by 
article 119, schedule 2, Indian Limitation Act, in accordance with 
the decision of the majority of the Bench of this Court in the 
connected Appeal Suit No. 52 of 1900.* 

We, therefore, allow the appeal, and reversing the decree of the 


k A. No. 35 of 1901, 15th October 1902. 
l 18 M. L. J. R. 27. 


E 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Bhashyam Aiyangar. 


Akilandammal 7 .. Appellant* (Defendant). 
v, ; ‘ 
Ratnam Asari m ... Respondent . ( Plaintiff). 


Limitation Act, Schedule II, Art. 119—Interference of adopted son's rights—Interference 
with regard to other properties—Starting point for limitation. 


The interference by the defendant which is the starting point for limitation 
under Art. 119 need-not relate directly to property sought to be recovered in the suit. 


Where therefore the defendant interfered with plaintiff's right as adopted son 
with respect to certain property and more than six years after such interference 


the plaintiff sought to recover by virtue of his adoption certain property from the 
defendant :— ` 


Held, that the suit was barred by Art. 119. 


Appeal from the decree of the Subordinate Judge’s Court 
of Bellary and Salem at Salem in Original Suit No. 8 of 1897. 


P; S. Sivaswami Aiyar for appellant. 


T. Narasimha Aiyangar for R. Shadagopachariar for res- 
pondent. 


The Court delivered the following 


JUDGMENT :—The Subordinate Judge held that article 119 
of the Indian Limitation Act does not apply to this case because 
tliere was no interference: with the plaintiffs right as- adopted 


son in the property claimed in this suit more than six years 
before the suit was brought. 


It is admitted and found by the Subordinte Judge that this 
very defendant did interfere with the plaintiff's rights as adopted 
son in 1889 in regard to certin property which was the subject- 


matter of Origin] Suit No. 7 of 1897. This interference was more 
than six years before the present suit, and there is nothing in 
column 3 of article 119 ot schedule 2 of the Indian Limitation Act 
to justify the view of the Subordinate Judge that the interference 
which is the starting point for limitation should relate directly to 


poss properby sought to be recovered in the suit. 
: J. 


A$ No. 92 of 1901. bh 15th October 1902. 


/ 
Pu 


Akiland- 
ammal. 
Y. 
Ratnam 
Asari. 


Akiland- 
ammal. 
Y. — 
Ratnam 
Asari. 


Narayana 
Row 


v. 
Dharmachar. 
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The present suit is brought to recover certain sums which. were 
recovered, or which'ought to have been recovered by the defendant 
in virtue of a certificate which she obtained under Act 97 of 1860, 
the grant of which had been ordered before the plaintiff's adoption, 
and the plaintiff seeks to recover those sums from the defendant 
solely by virtue of his right as an adopted son. That being so, in 
accordance with the decision of the majority of the Bench of this 
courf m appeal suit No. 52 of 1900!, we must hold that article 
119 is applicable and that the suit is barred. 


We reverse the decree of the Subordinate J udge and dismiss 
the plaintiff's suit with costs throughout. 


ZEE 


Ds «ne 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Bhashyam Aiyangar and Mr. Justice Moore. 


Narayana Row... .. Appellant* (8rd Defendant). 
v. 
Dharmachar T ... Respondent (Plaintiff). 


Specific Relief Act 8. 9,—Possessory title—Prior possession— Dispossession-—No 
authority of true owner— Plea of Jus tertii—Suit for possession after sia months. 


Possession is a good title against all bnt the true owner, 


Asher v. Whitlock (1865), L. R. 1 Q. B. 1; Sundar v. Parvati Y. L. R., 12A 51; 
Ismail Ariff v. Mahomed Ghous (1890), 1. L. R., 20 C. 834; and the dictum of Subrah- 
mania Aiyar J. in Mustapha Sahib v, Santha Pillai, I. L. R., 23 M. 167 followed. 


Prior possession for any time short of the statutory period will entitle the holder 
to a decree for recovery of possession in a suit brought more than six months after 


Gispossession, provided the defendant is a trespasser and cannot establish any title 
to the disputed land. 


A trespasser or a wrongdoer cannot plead jus tertii unless he can show that the 
act complained of was done by the authority of the true owner. The effect of 5, 9 
of the Specific Relief Act is only that if a summary suit be brought within the time 
prescribed by that section the plaintiff therein who has been dispossessed otherwise 
than in due course of law will be entitled to be reinstated even if the defendant 
who thus dispossessed him be the true owner or a person authorized or claiming 


under him but a decree in such a suit will not have the force of res judicata on the’ 
question of title. 


Nisa Chand Gaita v. Kanchiram Bagari I. L. R., 26 C. 572 dissented from. 


* S. A. No. 679 of 1901. i Tth October 1902, 


l 13 M. L. J, R., 27, " 


i 
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Second Appeal from the decrée of the District Court of Salem Narayafia 

in A. S. No. 225 of 1899, presented against the decree of the — x 

Court of the District Munsif of Krishnagiri in O. S. No. 659 of Dharmathat. 
1898. 

| Joseph Satya Nadar for appellant. 


P. S. Swaswamy Awar for respondent. 
The Court delivered the following 


JUDGMENT :—The facts found by the lower appellate Court 
and whith in Second Appeal we have to accept are, that the uncle 
. of the plaintiff, one Jayachar, was in possession of the site mentioned 
in the plaint since 1881, that he let defendants 1 and 2 into posses- 
sión of the same in 1892 under a lease for a term of 5 years, that 
thé 3rd defendant, the appellant in this Court, obtained possession 
of the same from the Ist and 2nd defendants and that Jayachar 
died in 1898 shortly before the institution of this suit, leaving 
a will devising the site to the plaintiff and admitting in the descrip- 
tion of the site that it had all along been the plaintiffs property 
and that he, Jayachar, held it only as the plaintiffs’ agent. 
The District Judge also finds that the case of the 8rd defendant 
that the site belongs to him and that his agent allowed defendants 
1 & 2 to enter into possession thereof is false, but that he obtained 
possession from the Ist and 2nd defendants during the term of 
the lease under which they had been letinto possession by the 
plaintiffs uncle on the footing that up to the date of his death or 
at any vate until the 8rd defendant obtained possession of the 
site from the Ist and 2nd defendants. Jayachar was in possession 
of the site, through his tenants defendants 1 and 2, either on his 
own behalf or as agent of the plaintiff and in the former case, the 
plaintiff derives title to possession under the will of Jayachar. The 
District Judge decreed in favour of the plaintiff and reversed the 
Munsif’s decree, which dismissed the plaintiff's suit on the ground 
that the plaintiff did not establish his title to the site. The appel- 
lant’s counsel contends that the decree of the District Judge cannot 
be supported, as he does not find that the plaintiff has made out his 
title that the possession which he finds in favour of Jayachar 
assuming that such possession will enure to the benefit of the plain- 
tiff not being for the statutory period can give the plaintif no 


N [arayana 
” Row” 
vo 
Dharmachar 
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title by, prescription and that therefore the District Munsif’s decree 
ought to be restored, notwithstanding that both the courts have 


i found that the 3rd defendant has failed to establish title in himself. 


The District Munsif found that neither the plaintiff nor the 
9rd defendant was the owner of the site, but that one Srinivasa ' 
Row was the owner, and that on his death his sons have become 
entitled to the same as his heirs. If, as found both by the District 
Munsif and the District Judge, J ayachar was in possession since 
1888, it must be presumed that he was the owner thereof, and that 
if he had held Such possession on behalf of and as agent for the 
plaintiff, the plaintiff must be presumed to be the owner (S. 110. 
of the Indian Evidence Act), Though this presumption i is rebut- 
table and, as found by the District Munsif, it has been rebutted, 
it is unnecessary to call upon the District Judge to submit a 
finding as to whether or not he concurs in the finding of the 
District Munsif, that Srinivasa Rao’s sons are the owners of the 
site for even in the view that they were the owners at the date of: 
this suit, the District J udge was right in holding that J ayachar’s 
possession—whether it was on his own behalf or as the plaintiff's 
agent, was sufficient to entitle the plaintiff to recover the site from 
the 8rd defendant who has established no title to the same nor 
possession prior to that of J ayachar and who by wrong, obtained 
possession of the site from the Ist and 2nd defendants as if. they 
had been let into possession by himself and they had surrendered 
the same to him, and who has been withholding possession of the 
site from Jayachar -and. the plaintiff since and subsequent to the - 
determination of the lease under ;which -the 1st and. 2nd defend- 
ants were-holding under J ayachar. In the language of modern. 
English, authorities, "possession is good title against all but the 
true owner. (Asher. v. Whitlock!, and a. person in peaceable’ 
possession of land has, as against every one but the true owner;. 
an interest .capable of being inherited, devised or conveyed.” 
Asher v. Whitlock, per Markby, J. at. ‘pp. 2 and 3). As observed’ 
by Subramania. Aiyar, »J. in Mustapha Saib v. Santha Pillai: 
the. above principle of law is so firmly established as to render a.. 
lengthened discussion about: it quite superfluous. There is nothing - 
in the Indian. Law which militates against this principle and wath 


1l. . (1865) L. Ro 1.Q, B. D, 1 at 6. 2. I. L. R., 28 M, 179 at 188.`. 
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all respect we are wholly unable to concur in the view taken by 
Jalcutta High Court in Nisa Chand Gavia v. Kanchiram Bagari* 
that previous possession for any time short of the statutory period 
will not entitle a plaintiff to a decree for recovery of possession 
| in a suit brought more than six months after dispossession even 
if the defendant could not establish any title to the disputed land. 
In our opinion, S. 9 of the Specific Relief Act, corresponding to 
S. 15 of Act XIV of 1859, is in no way inconsistent with the 
position that as against a wrong-doer prior possession of the plain- 
tiff inan action of ejectment is sufficient title even if the suit 
be brought “more than 6 months after the act of dispossession 
complained of and that the wrongdoer cannot successfully resist 
the suit by showing that the title and right to possession are in 
a third person. A plea of jus tertii is no defence unless the 
defendant can show that the act complained of was done by the 
authority of the true owner. (Graham v. Peat? and Chambers v. 
Donaldson,® and it is immaterial however short or recent, the plain- 
tiffs possession was (Calterts v. Cowper, Doe d. Hughes v. Dyeball,’ 
The only effect of section 9 of the Specific Relief Act is that if a 
summary suit be brought within the time prescribed by that section, 
the plaintiff therein, who was dispossessed otherwise than in due 
course of law, will be entitled to be reinstated even if the defend- 
ant who thus dispossessed him be the true owner or à person 
authorized by or claiming under him, but a decree in such a suit 
will not have the force of res judicata on the question of title. 


The rule of English Law that possession is good title against 
all but the true owner was adopted and enforced by the Judicial 
Committee of the Privy Council in two Indian cases (Sundar v. 
Parbati’ and Ismail Arif v. Mahomed Ghous, In Sunder v. 
Parbatis the Judicial Committee observed that the Chief Justice 
of the Allahabad High Court was right in his statement of the 
law, that according to the import of the authorities cited by him 
“possession is a good title against allthe world exceptthe person who 
can show a better title. By reason of his possession such person has 
an interest which can be sold or devised. But their Lordships, 


. 1. LL R. 20 C. 679. 6. 1 Moo. and M. 346. 
2. 1 Hast 244. 6. I. L. R., i2 A. 6l at p. 56, 


3. 11 East 65. 7. Y.L. Ry 20 C. 834. 
4 4 Taunt, 647. 
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being of opinion that the Chief J ustice etrod in hot applyihg that 
law to the facts of that case, held that the widows of a deceased 
Hindi had a possessory title or interest in his estate notwithstánd- 
ing t that a preferable title. might exist in others ‘through the 
deceased devise of their husband, and that the estate being jointly 
held by the widows though for 2 time short of the statutory period 
after the death of the devisee was partible between the widows 


‘and that either widow might maintain a suit for partition against 


the other. 


In Ismail Arif v. Mahomed Ghous!, it was held that possession 

of land was sufficient evidence of right as owner, as against a 

person Who had no title whatever and that the plaintiff was 

entitled to obtain a declaratory deree and an injunction restraiiling 
the wrongdoer from interfering with his possession. 


The principle underlying the rule of Jaw in question seems to ba 
that acquisition of title by operation of the law of limitation, being 
a lawful mode of acquirmg title, the person in peaceable possession 
is entitled to maintain such possession against all but the trie owner 
and that therefore a third party who has no petter title than the 
person in possession has no right to invade upon ‘the possession of 
the latter and interrupt or arrest his lawful acquisition of title by 
his continuing to remain in possession for the statutory period. It 
is the true owner alone that is entitled to arrest his title as against 
the person wrongfully in possession and prevent stich wrongful 
possession ripening ifto prescriptive title. But a third party who, 
without deriving title under the true owner and without His autho- 
rity, interrupts sucli possession before it has ripened into prescrip- 
tive title, is 4 trespasser not, only against the true owner; but also 
äğaitis iist the party actually in possession and subject to the law of 
lithitation either of them is entitled.to maintain a suit in ejectment 
against such inirüder, as a irespasser. -` E 2 & E 


As the second appeal fails on this ground it is aninecessary 


to considér the other ground on which also the deciston öt the 


District Judge is based, ‘The second appeal is, théséfóni, disiiiissed 
with costi, 


$95 $. i59 ow 










L Y.L.R.20 C. 834. 


PART Iy.] THE MADRAS LAW JOURNAL REPORTS. 151 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Aiyar and Mr. Justice Davies. 


Maharaja of Jeypore - sais Petitioner* 
| 5 (Appellant, Petr.) 
Neladevi and another € ... Respondents 
i (Respondents Counter- 
' Petitioners.) ` 


' Agency. Rules—Vizagapatam Agency iracts—Rule XXXI—Act XXIV of 1889, S. 4— 

Ra le ultra vires— Grant for maintenance—Attachment. 

It was competent for the Governor-in-Council acting under S. 4 of Act XXIV of 
1839 to reserve any control in himself over the agents and their subordinates in the 
exercise of their judicia] powers. 

The enactment of a Rule XXXI by the Governor- in-Council providing that 
petitions received by the Governor against the orders of the Agent and his Assistant 
with respect to execution of decreés be referred io certain authorities is not alira 
vires, 


. The Provisions of the Civil Procedure Code do not apply to the Agency Tracts. 
A grant of land made to a widow for her maintenance is not exempt from 
attachment under Rule XXXI, Cl. (2) ) 

Application under Rule 31 of the Agency Rules for Vizagapa- 
tam district, praying for review of the judgment of the Agent to 
the Governor at Vizagapatam, in Mis, Ap. No. 1 of 1900 against 
the proceedings of the Court of the Senior Assistant Agent at 
Vizagapatam, in C. M. P. No. 10 of 1899. 


V. Krishnasamt Atyar and C. R. Thir wvenkatachariar for 
petitioner. 


P. R. Sundara Atyar for respondents, 
‘Fhe Court made the following 


ORDER :—Objection was taken on behalf of the respondents 
that Rule X XXI of the Vizagapatain Agency Rules gave no gene- 
ral right of petitioning the Government, but only presented the 
channel through which petitions that were otherwise provided for 
should pass. If this view were correct, the rule would have been 
quite unnecessary, as at the time it was enacted there were no cases 
in which petitions were otherwise provided for. The cases to 
which our attention has been drawn were provided for subsequently 
to the passing of Rule XXXI. .Rule XXXI must therefore have 


ee I Ne O 
-* C. M. P., No. 792 and 794 of 1900. 17th December 1902, 
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been intended to provide for, cases for which no previous provision 
had been made—such as petitions relating, like this, to matters in 
execution of decrees, for which rio appeal was allowed. It is un- 
likely that Government should have overlooked the necessity for 
providing for revision by them of the orders of the agent and his 
assistants in the very important subject of execution of decrees 
when several rules have been made regarding the subject, and, the 
control of Government in the matter is expressly reserved in one 
instance (see Rule XXII). The provision in the Rule XXXT that 
the petition thereunder received may be referred to certain 
authorities, shows that the rule was one of a substantive character 
and not merely to provide for the formality to be observed in tho 
submission of the petition. Our view is the same as that taken in 
Chakrapani v. Varahalamma'. 

It was next contended that if the rule was what we consider it 


. to be, it was ultra vires, inasmuch as it was in excess of the 


powers conferred upon the Government by section 4 of Act 24 of 
1889 under which the rules were made. We are unable to agree 
with the contention that it was nob competent for the Governor in 
Council acting under that section to reserve any control in himself 
over the agents and their subordinates in the exercise of their 
judicial powers. The words “ to determine in what suits an 
appeal shall lie to the Sadar Adawlut” should not be understood 
as restricting the Government from making rules for the control of 
the agents and their subordinates otherwise than by appeal to 
the Sadar Adawlut and the words “ to determine to what extent 
the decisions of the agents in civil suits shall be final" have 
been held in Maharajah of’ Jeypore v. Jammanadhora?, not to 
disable the Government from making the decisions of the agents 
subject to review under the orders of the Sadar Adawlut as provided 
in Rule XX although no appeal is provided for. We consider 
that the words “ to prescribe such rules as he may deem proper for 
the guidance of such agents etc.,” are wide enough to warrant 
the Governor in Council to reserve to himself a power of control 
such as he gives himself under Rule XXXI. Under the Act 
the operation of the ordinary lands within the Agency tracts was 
excluded and the control of the administration of justice was 
virtually vested in the Governor. in Council as is implied from the 


1. I. L. R., 18 M, 227, 2, I, L. R., 24 M, 345. 
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provision empowering him to make such rules in that respect as he 
deems proper, without any limitation to his powers. The desig- 
nation of the officer in whom the actual administration of justice 
was vested in the Act namely the “ Agent to the Governor” shows 
that the Legislature itself recognized his subordination to the 
Governor, leaving it to the Governor to define and explain the 
extent of such subordination by rules. As in our opinion the 
Rule XXXI was not “ ultra vires” the question whether it was 
validated under the Indian Councils Act 24 and 25 Vic. Chap. 67, 
S. 25 does not arise. | 

it was further urged that the order was not that of the agent 
but of his assistant, and so Rule XXXI was inapplicable; but we 
find that the order was passed under the authority of the Agent as 
is expressly stated therein. 

Coming to the merits we must take it that the Agent’s order 
refusing to attach and sell the property in execution of the decree 
was not passed in the exercise of his discretionary power under the 
concluding part of clause 2 of Rule XXXI, but because the Agent 
considered the property was not liable to be ‘proceeded against in 
‘execution of the decree. The Agent relied on a provision of the 
Civil Procedure Code which does not apply to the Agency tracts. 


Maharaja of 
Jeypore. 


V. 
Neladevi. 


The property sought to be attached viz., the interest of the defend- - 


' ant in the land, even assuming it was a grant for her maintenance, 
is not exempted* from attachment under the proviso to clause 2 
of Rule XXXI. by which alone the Agent was bound. He should, 
therefore, have granted execution unless the application for execu- 
tion was barred by limitation. This the Agent held was not the 
case, with reference to the only contention before him that it had 
become barred subsequent to August 1896. Though the correctness 
of this view could not be impeached, the respondent’s vakil wanted 
to show that the execution of the decree had become barred 
previous to 1896. As this point was not raised before the Agent, 
and no satisfactory explanation was forthcoming why it had not 
then been raised, we must decline to allow the question of limit- 
ation to be re-opened in the manner suggested. We must 
- therefore reverse the order in question and direct that the applica- 
tion for execution be restored to the file and proceeded with in due 
course. The petitioner's costs in this Court should be paid by 
the respondent, 


D Lom mms d 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL... . 
PETITION FOR SPECIAL LEAVE TO APPEAL FROM KATHIAWAR. 


Present :—The Lord Chancellor, Lord Macnaghten, Lord Davey, 
Lord Robertson, Lord Lindley, Sir Andrew Scoble and 
Sir Arthur Wilson. 


On appeal from the Governor in Council of Bombay and from 
the Court of the Political Agent at Kathiawar. 


Maun Bhagwanji Kanji. 


Y 


Darbar Shri Vala Jasa Rukhad and another. 





Hemchand Deochand. 
v 


Azam Sakarlal Chotamlal. 


Bhagwandas Bechardas and others. 
v. l 
Vala Manasia Nag and another, 


Privy Council Practice—Special leave to appeal. 
b 
Special leave to appeal may be granted where the point is a new or moot one 


and is important and arguable. 


Where the Governor-in-Council of Bombay to whom an appeal lay from the 
Court of the Political Agent at Kathiawar has dismissed an appeal overruling 
the contentions which are precisely similar to those raised by the petitioner, the latter 
is entitled to ask for special leave without previously appealing to the Governor-in- 
Council of Bombay. 


Mr. HALDANZ :—May it please your Lordships, there are three 
petitions before you relating to Kathiawar. Iam here to open the k 
first of them, but I may state that the difference between them is 
that in this first there is an application for special leave to appeal - 
straight from the Court of the Political Agent, whereas ip’ the 
second the petition for special leave to appeal is from the decision" 
of the Governor of Bombay, sitting, as the petition alleges, in a ' 

s Tuesday, February 17th, 1903, l . 
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judicial capacity. The third is also from the Political Agent. I 
will deal with the first. The reason we have for coming straight 
here in the case of the first is because it would be an idle formality 
to do otherwise, having regard to the decision of the Governor in 
the second case. 


The petitions raise a question of very substantial general 
importance as to the position of the court of the Political Agents in 
Kathiawar. Kathiawar, as your Lordships know, is the Peninsula 
which juts out in the Northern part of India, just below the Gulf 
of Kutch. Like so many of the Indian Territories, its organisation 
‘s of a kind which is not precisely like any other. In Kathiawar 
there is no great Sovereign Prince. There are some 400 Taluk- 
dars, who are the heads of villages.. There is one very consider- 
able Talukdar but he has no jurisdiction over the other taluks. 
The ordinary taluks are comparatively small places, and the Taluk- 
dars are comparatively small people. In that condition of things 
the substantial and practical Government of the country is, and 
has been for long, in the Government of India. 


Lorp Davzy:—Are these Talukdars hereditary independent 
Princes ? 


Mn, HarnDAWE:—We say not. "That is one of the questions 
which will arise in this case, and which will have to be argued. 


Lorp Davey :—They are under the Political Department ? 


Mz. Harmans :—They are under the Political Department. 
There is a Political Agent who exercises very great powers there. 
Whether they are Sovereign Potentates, as some of your Lordships 
know, is a matter which has been the subject of enormous contro- 


\ versy, views of different kinds being taken by Sir Henry Maine, 


.|Sir Courtenay Ibert, Mr. Lee Warner, and other great authorities. 
The matter did come before your Lordships on a former occasion, 
‘but you found means to decide the case, as, indeed, it was, perhaps, 
‘not very difficult to decide the case, without solving a conundrum. 
I do not know that it can be avoided in the present case. What 
we ask, at all events, is leave to argue the matter fully, because 
upon these cases depend a very large number of others. 


- My Lords, what has happened, has been that there has been 
higation between merchants, some of them British and some of 
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them Native, and the owners of these taluks. Large sums of money 
have from time to time been lent, and securities have been given by 
the Talukdars, and one of those securities is the subject of the 
present proceedings. What is complained of, rightly or wrongly, 
is that the Political A gent has in the first place construed a Rule or 
Notification, which was made by the Governor-General of India, as 
retrospective, whereas he ought not to have construed it as retros- 
' pective, and he has. thereby taken away the remedy upon the bond; 
and in the second place it is alleged that the notification itself was . 
ultra vires in so far as it purported to treat the estate of the 
Talukdar as the life estate only, instead of an estate in fee. The 
way the question arose was this. The predecessor in title of the 
present Talukdar had granted a security over the Taluk for a large 
sum of money, and the questiou was whether that was a security 
which attached to the fee, or only to his life estate.  * 


THE Lorp CHANCELLOR :—What is the supposed jurisdiction 
over this village ! ? 


Mn. HALDANE :—As we say the Crown through the Governor- 
General of India has erected a court, having jurisdiction like an 
ordinary court, in Kathiawar, and that a decision of the court has 
been given. from which, according to the old rule, an appeal lies, 
first to the Governor of Bombay in Council, and then, as we say, to 
- your Lordships. 


Tux Lord CHANCELLOR :—I-do not quite follow you. If you 
are right about that, what right have you to say that it is a useless 
formality to appeal. 


Mr. Hatpanr :—Because the same point was taken by way of 
appeal to the Governor. 


. Tse Lorp CHANOELLOR:—You do that in this country. You 
take the judgment pro forma of the court to which you ought to go, 
and then go from it. 


Mn. HALDANE :—T here is power in your Lordships, which you 
have exercised fairly often, under Vict. 7 & 8 to entertain an 
appeal. I have the section here; and it has been done in other 
cases. 
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"lug Lorp CHANCELLOR :— What struck me was that you put 
yourself. out of Court by saying that you thought proper to 
disregard the intermediate Court. 


| Mx. HALDANE:—15 would have been so with a Court in this. 
country. 


" Log» Davey :—I suppose you would ordinarily go to the Politi- 
cal Agent, and then you say there is an Appeal to the Governor 
in Bombay. 

MR. HALDANE :—Yes. 

Lorp Davey :—But you did not go to the Court of the Political 
Agent because he had already decided the same point in two other 
cases ? | | 


Mr. Hatpane:—We did go to the Court of the Political 
Agent. The only thing we have jumped over in the first Petition 
is the Governor of Bombay sitting in Council; in the second 
Petition we have been to the Governor of Bombay sitting in 


Council, 


If your Lordships will be kind enough to look at the petition 

I will just go shortly through it. It states “That on the 4th of 
March 1902 your Petitioner filed a suit in the Civil Court of the 
Assistant Political Agent of Sorath Prant in Kathiawar, in the 
exercise of its residuary jurisdiction, against Darbar Shri Vala 
Jasa Rukhad, a sixth class Talukdar, as the heir and legal 
representative of Vala Bukhad Gorka and Vala Mulu Gorka, who 
were both Kathi Talukdars of an undivided Hindu family, and in 
his individual capacity, and against Ajam Naval Shanker Motiram, 
as the Agency Manager of the estate of the aforesaid Darbar Shri 
Vala Jasa Rukhad, to recover the sum of one hundred and seventy 
five thousand eight hundred and sixty two rupees, and four annas, 
and three pies, being the principal and interest due to your peti- 
tioner under a bond entered into on tha 31st October 1897 by the 
aforesaid Vala Rukhad Gorka who died on the 29th July 1898 and 
the aforesaid Vala Mulu Gorka, who died on the 30th January 1901. 
(2) That, on the 5th March 1902 the said Court of the Assistant 
Political Agent of Sorath Prant refused to entertain your petitioner’s 
suit by the following ;Order :—' Sorath Prant. Inward No. 791 
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Neither Vala Jasa Rukhad has admitted this claim, nor a Certifi- 
cate of the Political Agent, Kathiawar, has been annexed to this ;—— 
therefore we cannot entertain this suit dated 5th March 1902 
Rajkot,” meaning thereby “that under Rule 1 of the Notification 
2714 L. A. of the Government of India "—I wil draw your 
Lordship's attention to its terms in a moment—“ it was necessary 
in order that the suit should lie that the claim should have been 
admitted by the present talukdar, the first defendant, or that the 
debt itself should have received the written approval of the Political 
Agent, and that since neither of these conditions has been complied 
with, the suit could not be entertained". Then the notification 
appears. It is a notification from the Government of India, and it 
is published “for information and guidance of all concerned,” and 
signed by Col: Hunter, Political Agent. It is No. 2714. L. A. and 
it says “ Whereas the Tributary Chiefs and Talukdars in Kathiawar 
have only a life interest in their estates, and cannot therefore 
charge them with debts beyond their own lives—" We say that 
that is an erroneous recital, or if it was meant to have operation it 
was ultra vires of the Government of India so to act. “And 
whereas it was not intended that the Agency Courts in Kathiawar 
should ordinarily take cognizance of the pecuniary transactions 
between the said tributary, chiefs or talukdars and their credi- 
tors. In exercise of the powers conferred by sections 4 & 5, of 
the Foreign Jurisdiction and Extradition Act 1879 (xxi of 1879). 
and of all other powers enabling him in this behalf, the Governor- 
General in Council is pleased to make the following rules for the 
guidance of the Agency Courts in Kathiawar ". Before I read 
that, I will draw your Lordships’ attention to the fact that the 
bond was entered into on the 31st October 1897 and this notification 
is 1900. “ No suit shall lie against a tributary chief or Talukdar or ` 
against any sub-sharer of a tributary chief or talukdar in respect 
oi any debt contracted by the predecessor of such Chief or Talukdar 
or sub-sharer, unless (a) the claim has been admitted by the 
tributary chief or talukdar or sub-sharer"—that is the first 
alternative, and that puts it in the power of the Talukdar to say 
that he will not pay, then “ (b) the debt has received the written 
approval of the Political Agent." That makes the written approval 
of the Political Agent a condition precedent to any right to sue on 
the bond. “2. Courts presided over by an Agency Officer shall 


S 
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uot, save in the exercise of residuary jurisdiction, take cognizance 
of any other pecuniary claim against a tributary chief or talukdar 
or any co-sharer of a Tributary Chief or Talukdar unless the 
Political Agent's certificate consenting to the hearing of the claim 
is first obtained. (Signed) W. J. Cunningham, Secretary to the 
Government of India”. Then we state that we appealed to the 
Court of the Political Agent himself, on the ground “ (a) that no 
admission of the claim by the first defendant, nor written approval 
of the debt by the Political Agent was required before the suit was 
entertainable—.” That was, assuming this regulation to be followed 
it was not to be construed retrospectively, so as to give away 
rights that had already accrued. “ (b) thatthe recital in the Noti- 
fication No. 2714 L. A. of the 22nd June 1900 of the Government of 
India, viz :—‘ Whereas the tributary chiefs and talukdars in 
Kathiawar have only a life interest in their estates, and cannot 
therefore charge them with debts beyond their own lives’ contains 
an erroneous proposition of law, and that Vala Rukhad Gorka and 
Vala Mulu Gorka were full owners of their estates, and not merely 
life tenants thereof, (c) that the lower Court was in error in not 
holding that the aforesaid notification affects existing and vested 
rights, and is not merely a ruleof procedure, and cannot therefore 
be construed as operative retrospectively so as to affect the plain- 
tiffs suit." Then we say “That before this appeal came on for 
hearing the said Court of the Political Agent of Kathiawar 
summarily dismissed the Appeals in two other similar suits against 
the above-named respondents in which the claims were of the same 
nature as in this your petitioner’s suit, and in which the same 
points were argued in the appeals, and in so summarily dismissing 
the said appeals the said Court of the Political Agent of Kathiawar 
quoted and followed its own judgment of 22nd February 1902 in 
a case in which the issues were identically the same as in these 
Appeals, and in which judgment, following two previous judgments 
of the same Court of the 20th September 1898 and the 10th of 
March 1899, it was held (a) that the Court of the Political Agent 
is precluded from questioning the validity of the notification of the 
Government of India, and (b) that the Notification No. 2714 L. A. of 
the Government of India is retrospective. (5) That on appeal to 
the Governor in Council of Bombay against the said judgment of 
the 20th September 1898, the Government of Bombay, on the 18th 
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of June 1899 declined to interfere with the said judgment and: on 
a subsequent appeal to the Governor of Bombay in Council against 
another judgment of the Court of the Political Agent of Kathiawar 
in which it was held that the said Notification No. 2714 L. A. dated 
the 22nd June 1900 was not only retrospective, but that it applied 
to the execution of decretal debts, the Government of Bombay, on 
the 27th January 1902, rejected the appeal. (6) That in view of 
these decisions, and of the certainty that his own Appeal would be 
similarly dealt with, and because the points involved in his appeal 
as well as in those dismissed by the Court of the political Agent of 
Kathiawar and the Government of Bombay, are important points 
of law which vitally affect the interests of the mercantile commu- 
nity of Kathiawar, your petitioner applied on the 20th of June. 
1902 to the said Court of the Political Agent of Kathiawar to be 
allowed to withdraw his appeal in order that he might take his 
case direct to Your Majesty in Council,“ and so on; and we ask 
leave to appeal. 


Now I think the most convenient plan would be that I should , 
tell your Lordships, which I can do by quoting a very few senten- 
ces, what happened in the old case. It is in the 1 A. C. at page 
332. Damodhar Gordhan v. Deoram Kanji. It is also to be found 
more fully reported in 3 Indian Appeals, but it is quite well 
reported in the Law Reports. | 


Mr. Parures ;—And also in the Bombay Reports. 


Mr. HarpANZ:—This was a very curious case, because there 
was territory which had been territory of the Province of Kathia- 
- war which was become territory of the Province of Bombay and 
which was ceded by the Presidency of Bombay to Kathiawar, but 
their Lordships held that it was ceded in such a fashion as not to 
destroy bhe Jurisdiction of the Bombay Courts, and therefore it 
was unnecessary to decide whether if it had been ceded there would 
have lain an Appeal from the Kathiawar Courts. The head note 
is * In the Province of Katthiawar, subject in its entirety since 1820 
to the Supreme Authority of the British Government, the Thakoor 
Bhownugger was possessed of certain Talooks which had never 
been brought under the ordinary British Administration and in 
which the Thakoor exercised a wide Civil and Criminal Jurisdic- 
tion, subject only to the Supervision Laws and‘ regulations of the 


PART 1v. ] THE MADRAS LAW JOURNAL REPORTS. _ 161 


Kattywar Political Agency. 'He was also possessed, within the 
same Province, of other Talooks including Gangli, which in 1802 
had been ceded to the British Government, and in 1815 had been 
placed under the ordinary Jurisdiction of the British Courts of the 
Bombay Presidency. In 1848 Gangli was included in a lease 
granted by the British Government to the Thakoor, which by 
mutual agreement, dated the 28rd October 1860 was cancelled, 
and thereunder the British Government conceded as a favour, 
nob as a right, the transfer of Gangli and other territories 
from the District of Gogo which was subject to the regulations to 
the Districts under the control of the Kattywar Political Agency. 
Delay having arisen in completing this transfer the Governor- 
General in Council on the 31st May 1865 authoriscd its completion, 
Her Majesty's Secretary of State having decided that Kathiawar 
was not British Territory,". Your Lordships will see when you 
‘look at the Report that you refused to decide whether that was a 
good notification—whether it was an authoritative declaration of 
Law, or not. “Thereafter on the 29th January 1868 it was notified 
in effect in the Bombay Government Gazette that Gangli, by reason 
of the Cession thereof by the British Government to the Thakoor 
of Bhownugger, »as removed from and after the Ist of February 
of that year Iro’a the Jurisdiction of the Revenue ; Civil and Crimi- 
nal Courts of jhe Bombay Presidency. And on the 4th of January 
1878 (after the Indian Evidence Act 1872 had come into force) 
it was notified in effect in the Indian Gazette that Gangli was, on 
the 1st February 1866, ceded to the State of Bhownugger,” and so, 
if that were materially true, had become a part of Katiywar 
“ previous to the notification in 1866," and now we get to the 
point in the suit— “a decree for redemption of mortgaged land 
situate in Gangli was made by the British Court of Gogo, and 
reversed by the Judge of Ahmedahad ; the case being subsequently 
remanded by the High Court at Bumbay to the Judge, who there- 
upon restored the original decree, notwithstanding that in the 
interval the first mentioned notification had appeared. The High 
Court confirmed this order, holding the notification to be insuffi- 
cient to prove a transfer of J urisdiction,’ The effect of that was 
this; they went on in the suit as if Gangli continued to belong to 
the Presidency of Bombay, and the High Court held the noiifica- 
tion which I have quoted insufficient to affect that. “In review of 
E 
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this order the High Court confirmed the same on the ground that 
it was beyond the power of the British Crown, without the concur- 
rence of the Imperial Parliament, to make any Cession of Territory 
within the Jurisdiction.of any of the British Courts in India, in 
_time of Peace to a Foreign Power. Held by their Lordships that 
the Appeal from this last mentioned order passed in review must be 
dismissed. The Jurisdiction of the Courts of the Bombay Presi- 
dency over Gangli rested in 1866 upon British Statutes, and could 
not be taken away, or altered (as long as Gangli remained in 
British Territory) so as to substitute for it any Native, or other 
extraordinary Jurisdiction, except by Legislation in the mariner 
contemplated by those statutes. The transfer of British Terri- 
tories from ordinary British Jurisdiction to the supervision laws 
and regulations of a Political Agency, by excluding such terri- 
tories from the British regulations and codes theretofore in force 
therein, and from the Jurisdiction of all British Courts thereto- 
fore established therein with a view to the substitution of a native 
Jurisdiction under British supervision and control, cannot be made 
without a Legislative Act. Such transfer of Jurisdiction, even if 
valid, would not amount to a cession of British Territory to a 
Native State; nor would it deprive the Crown of its territorial 
rights over the transferred districts, or the person resident therein 
of their rights as British Subjects. Although their Lordships 
entertained grave doubts (to say no more) as to the concurrence of 
the Imperial Parliament being necessary to effect such cession of 
' territory, yet such Cession is a transaction too important in 
its consequences both to Great Britain, and to subjects of the 
British Crown, to be established by the above decision attributed 
to the Secretary of State, or by any uncertain inference from 
equivocal acts.” - Now if your Lordships will be so kind as to look 
at Lord Selborne's Judgment at page 374 you will find what he 
said about the status of the Province of Kathiawar. He said 
«There are in the Province of Kathiawar one or more talooks of 
large extent and value belonging to the Thakoor of Bhownugger, 
which (whether that Province ought, or ought notio be regarded 
asa part of Her Majesty’s Dominions) have never been brought 
under the ordinary administration of the British Government in 
India. The Thakoor is also the proprietor of other large Talooks 
(the Town and Port of Bhownugger, and many other villages and 
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places including-Gangli) forming part of the Districts of Dhun- 
dooka, and Gogo, &c., which having previously been part of 
Kathiawar, were ceded by the Peishwa to the British Government 
in 1802, by the Treaty of Bassein. The territory so ceded was 
left till 1815 under Native administration; but in that year it was 
brought under the ordinary Jurisdiction of the British Courts of 
the Bombay. Presidency, and so remained until those proceedings 
in: 1866, the effect of which is now in question. As to these latter 
estates the Thakoor and all his dependents residing thereon were 
(beyond controversy) subject to British Law and Jurisdiction.” 
Now Lord Selborne goes onto deal with the larger question. 
“ Before 1802 the whole Province of Kattywar was divided between 
the Peishwa and the Guikowar, who claimed over it sovereign 
rights, chiefly consisting of the exaction of Tribute. A smaller 
number of estates in the Province were held rent-free; but far the 
greater part of the Chieftains paid tribute of the same character 
(so far as their Lordships can judge) as the land revenue which is 
paid to the Government in British India; and Mr. Aitchison, in a 
work of authority referred to on both sides at the Bar (Treaties 
Vol. vi p. 366) states that “the sovereignty of the country was 
understood by the Chiefs to reside in the power to which Tribute 
was paid. The rest of the rights of the Peishwa in those parts of 
Katbywar which had not been transferred to the British Government 
by the Treaty of Bassein wereceded to Great Britain in 1817." So 
much for the rights of the Peishwa, who was one of the two 
rulers. Now we come to the Guikowar. “With respect to the 
Guikowar (leaving out of consideration one or more Talooks of 
which that Prince is at the present day the direct Proprietor) it 
appears that in 1807 a settlement was made between the Guikowar 
and the chiefs tributary to him through the intervention and 
under the guarantee of the British Government; engagements 
being then taken for the payment of a fixed revenue by those 
chiefs whose estates were not held rent-free. The amount of 
tribute then fixed for the Kattywar estates of the Thakoor of 
Bhownugger was Rs. 74,000: and as it was thought expedient 
to consolidate the whole of the claims over all the Thakoor’s 
estates, an agreement was made, with his consent, for the Transfer 
of the Revenue payable by him to the Guikowar for his Kattywar 
estates. to.the British, Government as part.of the consideration 
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for certain arrangements which were at the same time made for 
the support of a contingent force. In 1820 by a further agreement 
the Guikowar engaged to send no troops into Kattywar and to 
make no demands upon the Province, except through the British 
Government. Since thab date the Supreme Authority iu Kattywar 
(as far as it has been previously vested in the Peishwa, or in the 
Guikowar) has been exercised solely by the British Government. 
The tribute payable by the different chiefs has been collected by 
bhe British Authorities, the Guikowar receiving from them the 
share of it to which he is entitled according fo the existing 
agreements. The tribute payable in 1871 by the Thakoor of 
Bhownugger (in respect of the aggregate of his Kattywar estates, 
and of the estates included in the alleged cession of 1866).” And 
then he states the amount of it. I need not trouble your Lord. 
ships with these details. He goes on just about the middle of 
page 376 to refer to the judicial administration. “ Their Lordships 
have now to refer to the judicial administration of Kattywar. Down 
to 1831 this appears to- have been left, without any regular control, 
in the hands of the chiefs." I have told your Lordships what 
very small people these chiefs are. There are over 400 of these 
Talooks. ‘‘But in that year (a Political Agency having been 
established at Rajcote in 1820) the British Government constituted 
a Criminal Court of Justice in Kattywar, under the Presidency 
of the Political Agent, with three or four Chiefs as Assessors, ‘for 
the trial of Capital Crimes in the estates of Chiefs who were too 
weak to punish such offences, and of crimes committed by Petty 
Chiefs upon one another, or otherwise than in the exercise of their 
recognised authority over their own dependents. Until 1853 
every sentence passed by this Court was submitted to the Bombay 
Government for their approval (Aitchison Vol. VI page 367). In. 
1862, the whole of this administration was re-organised. ‘he 
Province was then divided into four Districts (the Eastern District 
including all the Talooks belonging to the Thakoor of Bhow- 
nugger), in each of which were placed officers called Political 
Assistants, with other British Magistrates under them, all under 
the control of the Political Agent, The entire number Kattywar 
States under separate Chiefs (large and small) is 188, of whom 
96 pay tribute to, or in right of, the British Government only, 70 
to or in right. of ‘jhe Gnikowar only, and 9 (of whom the Thakoor 
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of Bhownugger is one) to, or in right of, both Governments 
(Kattywar Directory), pp. 54-56). Thesé Chiefs were, by the 
arrangements made in 1862, distributed into seven different 
classes. To the first class (consisting of four or five, of whom 
the Thakoor of Bhownuggur 1s one) unlimited Criminal and 
Civil Jurisdiction, with the exception of Criminal Jurisdiction in 
certain’ cases over ‘ British Subjects’, (however that expression 
ought to be interpreted) was allowed. -The jurisdiction of the 
second class (either originally, or by the effect of a Circular Order 
afterwards issued, No. 14 of 1866) was substantially the same. 
The jurisdiction of the 4 next classes was restricted in criminal 
matters to limited powers of fine and imprisonment; and in Civil 
matters to the cognisance of suits of limited amount, the greatest 
powers (those of the. Chiefs of the third class) being 'to imprison 
for seven years, to impose fines of Rs. 10,000 and to decide 
Civil Suits Rs. 20,000 value: while the 6th class could only imprison 
for three months, impose fines of Rs. 200, and decide Civil Suits 
of Rs. 500 value. The 7th or lowest class of all was entirely 
deprived of all Civil Jurisdiction ; ; but in Criminal Cases might 
imprison for not more than 15 days, and impose fines not exceeding 
Rs. 25. All other jurisdictions, both Civil and Criminal, through- 
oub the Province, beyond the limits of that allowed to the' Ohiefs, 
was reserved to the British Officers and Magistrates under the 
authority of the Political Agent; and in 1871 there was an 
establishment of thirty-one such Officers and Magistrates in the 
whole (Directory, pp. 520-527). In 1868 two elaborate Codes of 
Regulations (based.upon the Indian Penal and.other Codes) were 
promulgated, with the sanction of the Indian Government, for 
the guidance of the British Judicial Officers aud Magistrates in 
Kattywar (Directory pp. 176-258). These Codes established, 
both in name and in substance, regular and fnlly orgamised 
Courts of Justice, with powers to execute warrants, and issue 
Commissions throughout the Province, and to take security from 
suspected persons in the name of the Queen (Arts. 38, 55, 154, 
of the Criminal, and Art. 104 of the Civil Code). lt may be 
added that, on the face of these Codes ‘(especially by Art. 10 of 
the Civil Code, which pointedly distinguishes the Chiefs of Katty- 
war: from ‘Sovereign Powers,’ and ‘Independent’ Chiefs’) and by 
several’ later Circular Letters of the Political Agents, (No. 11 of 
oe 
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1866, No. 2 of 1867, No. 11 of 1869, and that of the 7th May 
1868) the, whole jurisdiction exercised by the chiefs of all the 
seven classes is treated as conferred upon them by the British 
Government. l do not think I need read any more of that 
judgment. It appears from that, that apparently Lord Selborne 
and your Lordships at that time thought the sovereignty was in 
the British Crown, and the Courts which had jurisdiction were the 


Courts of the Political Agent exclusively., It was not necessary N, 


for you to decide that point, because upon the construction of the 
Cession you held that -the jurisdiction of the Bombay Courts had 
never been parted with. Therefore, while, of course, I cannot rely 
upon that as a conclusive statement of the law, as I should like, it 
gives me ground for saying that there is a very considerable prima 
facie case to argue based.on the opinion Lord Selborne expressed 


in that litigation. 


Tus Lorp CHANCĖLLOR :—If I understand that Jüdgment what 
really was the root of it was this, that some of these jurisdictions 
were conferred by British Statutes, and that limited the power 
of the British Crown, so HAN it could not be altered without a 
Statute. 

Mr. HArpAXE:—I think that was the reason is the limited 
construction was given to mo cession. 


Reference has been porca made in this judgment to an: 


official work called the Kathiawar Directory. It isa large book 
in several volumes. I think we have all of it here, if necessary, 
but, there is one passage in the first volume at page 980 which 
says this. 

Tur Log» Caancetior :—Will not you tell us what itis? - 


Mm. HALDANE :—I can best tell your Lordships what it is by. 


shewing you a specimen. 


Tus Lory CHANCELLOR :—ls it compiled by the Government 2 


Mr. HALDANE -—I think so. It is an official book. At any, 


‘pate the Privy Council on the previous occasion treated it as a 
work of great authority, and, as far as I know it is the only work, 
of the kind which exists in Kathiawar. 


Lord DavzY:—ltisooffüeiab f 5... 6 ee ee 


~ 


| 
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Mz. HALDANE :— Yes. I do not profess to be able to read 
what is on the outside, because it is purely native, but thereis this 
' The Kathiawar directory. Revised Edition" &c., (Reads the 
title.) 7 


Tas Log» CHANCELLOR :—It does not look like an official 


. book. It looks as if it were some gentleman’s enterprise. j 


Mr. Harpan: —Y our Lordships may be able to do what I 
cannot—namely read the native description upon the outside. 


Tup Log» CHANCELLOR .—You can tell us what it is ? 


Mz. HALDANE :—I can tell your Lordships what ‘it is. It is 
described by Lerd Selborne as a book of great authority, and 
quoted as official. This is what is said in the preface “It is 
more than 15 years since the Kathiawar local directory for 188] 
was issued” &c., 5c., (Reads extract from preface). 


Tur Log» CHANCELLOR :—That again does not look like an 
official statement. However you say it has been quoted before ? 


Mr. HALDANE :—Y es. 


Tue Lorp CHANCELLOR ;—For this purpose I think we may 
listen to it. 


Mr. HALDANE :—It has been quoted as Official book ? 


Tug Log» CHANCELLOR :—This Board has allowed it to be 
quoted and referred to? 


Mx. HanpANg:—Oh yes. I should tell your Lordships this 
was 13 years later than the case before the Privy Council. "That 
was in 1874, and this is the Edition of 1886. At page 386 there is 
a statement shewing the authority, and jurisdiction of each 
Agency in.Kathiawar ; at any rate it sets out the jurisdiction of 
the various people, and it describes the Political Agent as the 
Chief Political Executive Officerin the Province. (The learned 
Counsel read an extract from page 386a.) Then in the 2nd volume 
of the same book there is another passage which I will read at 
page 1005 of the second part. (The learned Counsel read the 
extract). My learned friend would like me to read S. 5 clause 1. 
(The learned Counsel read 1t). | 


Tue Log» CHANCELLOR :—Is this application ex parte 
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Mr. HarpANz:—No. -We brought it before your Lordships 
ez parte, and your Lordships said it would be more satisfactory to 
have the Secretary of State for India here; and the Secretary of 
State appears through my learned friend Mr. Phillips. "There has 
been a considerable time to consider this. I do not know what 
view my learned friend takes. Our case 18 that the question i is one 
of great importance, involving a great number of cases,.and we 
should wish to argue it fully. 


Lorp Davey :—Your case is I suppose, that the notification, 
whether valid or not, cannot take away a vested right of action ? 


Mr. HALDANE : -- Yes. 


= LORD Davzy :—That it ought not to be construed so as to take 

it away. . | l 
THE Lorp CHANCELLOR :—lt does not purport on the face of it 

to be retrospective. l 


Mr. HALpDANE:—No. As construed, it has made a new con- 
tract between the parties. That is really the effect of the decision. 
My learned friend asks me to read this at page 107 “ All decisions 


by the Judicial Assistant in Appeal Cases delegated to him by the: 
Political Agent", &c., &c., (Reads down to the words) “within | 


ninety days from the date of the decree appealed against.” 


THE Lorp CHANCELLOR :—I think we might call on the other 
side, and hear what they have to say aboutit. (To Mr. Phillips.) 


I do not mean necessarily that you are the other side, but you are: 


the Government of India. What we want to hear is what you 
have to say about it ? : 


Mz; Puis :—The view the Government of india take is 
this—that Kathiawar is not British Territory and the: inhabitants 
of Kathiawar are not British subjects. D 


. Tux LORD CHANCELLOR :— What one would like to know 18 ; 
is ib your view there is nothing to be argued here at all, and that 
it is of no importance, or what; because, you know, if there is 


anything to be. argued it looks as if there was an important 
question involved ? 


Mn. PHILLIPS :— Y es. 
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Tus Log» CHANCELLOR :—W hat do you say to that ? 


Mr. PurLLIPS:—l do not say that itis not an important 
' question. ! 


Tux Lorp CHANCELLOR :—Do you say it is not arguable ? 
Mr. PuiLLiPS :— No. 


ue Lorp CHANCELLOR :—Then that would seem to shew that 
we ought to give leave to appeal. l 


Mr. PuinLnrs :—It is quite a new case 
Tas Log» CHANCELLOR :—That, again, is an additional reason. 


Mr. PHILLIPS :—Your Lordships have never entertained an 
Appeal from Kathiawar that I am aware of. 


Tue LORD CHANCELLOR :—1t seems to me you have given. three 


- good reasons why we should give leave to appeal. 


` Mr. PHILLIPS :-—If your Lordships think so, I have nothing 
more to say as to that. That does not in any way conclude the 
Jurisdiction ? mE 
Tux Lorp CHANCELLOR :—No ; only that it is a question to be 
argued. 


Mr. PHILLIPS :—I do not say that itis not a very important 


question ; and there are difficulties. 


Tus Lorp CHANCELLOR :—I think you have given most con- 
vincing reasons why we ought to give leave to appeal. What 
about the other appeals ? 


Mn. HarpANE:—They stand on the same footing—Oune has 
been brought direct from the Governor in Council. Probably the 


convenient course would be to bring them all on together. 


Tux Log» CHANCELLOR :—Can they be consolidated in any 
way ? 


Mn. 'HALDANE :—I do not think they could be consolidated, but 


they can be brought on together. There axe different parties, 


| Tae Lorp CHANCELLOR :—I suppose the individual rights 
involved may be different, but this one question about the juris- 


diction must be common to them all ? 


Mr. HALDANE:—Yes, and the retrospective construction of 
the document. 


F 
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Tux Lorp pus :— We do: not want to have that argued 


four times. 


Mr. HaLDAwE :—It may be that they will be quite separate 
cases, but, there is no reason why your Lordships should not so 
consolidate them as to treat them practically as.one appeal. 


THE Lorp CHANCELLOR :—Upon that one point. Of course the 
particular rights or wrongs are individual to the particular cases. 


Lorp Davzx :—They will not/be formally consolidated, because 
they are different appellants and. different respondents, 


Mz. HALDANE;—Yes, that is ‘the difficulty. 


Tat Log» CHANCELLOR :—I daresay we can arrange that in 
some way or other; that one point should be argued first before 
we hear the individual cases. 


Mr. HALDANE :—I think I can M9 that. 


Tut Log» CHANCELLOR :—In one event of course we should not 
hear any more. 


Log» Davey :—Do you appear for all the "BBpetsntem 


Mr. HALDANE : :—No, not on this occasion. J am instructed - 


only in the first. My junior is instructed in them all, 
Lorp Davry:—And the same solicitors ? 


^ Mr. HALDANE:—And the same solicitors. There will be no 
difficulty. They are really. test cases. ' 


Tar REGISTRAR :—Then your Lordships give leave on deposit 
of the usual security ? 


Tus Lon» CHANCELLOR :—Yes. 


Mr. Parures :—Do your Lordships require any further atben- . 


dance on the part of the India Office? 


Tux Lorp CHANCELLOR :—I do not know that their Lordships 
will require it, but they thought you ought to have the opportunity. 
Of course you ought to have liberty to intervene if you wish. 


Log» Davey. Because’ one of the questions is whether 
Kathiawar is British Territory. 
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IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Aiyar, Mr. Jüstice Davies and 
Mr. Justice Benson. 


Vijiaraghavachariar bs | Petitioner (8rd accused). * 


à Indian Penal Code, Ss, 48, 153 and 296—Highway—Religiows procession—User— 
Vadagalais and Tengatais—Vadagalais forming separate goshti—Recital of pra- 
bandhams—Illegality—-Lawful worship—Disturbance. 

Where under a decree of the High Court the Tengalais were held entitled as 
against the Vadagalais to the exclusive right to the Adhyapakam Miras (such as 
reciting Tamil prabandhams) in the temple of Deepaprakasaswami at Velakadi Koil 
and in the shrines ‘attached thereto, and the Vadagalais were restrained from interfer- 
ing with the Tengalais in the recital of the mantram aud prabandham otherwise than 
as ordinary worshippers and while the idol was going in a procession along a high- 
way and the Tengalai goshti was reciting the prabandhams in front of tho god, the 
Vadagalais on the suggestion of the District Magistrate formed themselves into a 
separate goshihi behind the idol and recited prabandhams separately and ucyer 
desisted from doing so when the. Tlengalais being informed of this by persons whom 
they kept to watch the Vadagalais asked them to desist :— 

Held by the Full Bench (overruling the Chief Justice and following Bhashyam 
Aiyangar, J.) 

(1) that the act of the Vadagalais was uot in contraveution of the decree which 
reserves to the Vadaguluis the exercise of their rights as ordinary wor- 
shippers ; 

(2) that the said nct was nov “illegal” within the meaning of Ss. 158 and 43 of 
the Indian Penal Code ; 

(3) that the Vadagalais in forming goshti and reciting prabandhams separately 
could not be said to be acting ‘ wantonly’ or ‘ mulignantly’ within S. 158 as 
they were induced so to act by the action of the District Magistrate ; 

(4) that as the two goshthis were a considerable way apart and the Tengalais 
could hear little or nothing of what was going on in the rear (i. e., of what 
was being recited by tho Vadagalais), chere was no *' disturbance" of the 

1 worship of the Tengalais within tho meaning of S. 296, Indian Ponal Code, 

by the mere fact that the Vadagalais recitod prabandham (in Tamil) 
separately without reciting Vedam in Sanskrit. 
Por Subramania Atyar and Bhashyum Aiyangar, JJ :— 

(1) The Tengalais cannot be said to have been engaged in “ lawful worship” 
within the meaning of S, 296 when they wore going in a procession in a 
highway and reciting prabandhams ; 

(2) Using the-highway as a place of worship or carrying on processions in a 
highway is not a legitimate user of it as a highway. 

Per Arnold White, C. J. and Benson, J :— 

It cannot be said that the Tengalais were not lawfully engaged in religious 

worship within the meaning of S. 206 by the mere fact that they were engaged in it 


in a highway. 
* Cr. R. C. No. 292 to 294 of 1902. 20th February 1908. 
A 
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Per Benson, J. :— 
(1) Using highways for religious procession is 3 lawful user, 
(2) Even a dedication of the highway with the roservation of rights of persons 
to go in religious procession may be presumed in India, 
Per Bhashyam Aiyangar, J. 


Such a reservation cannot be presumed but must be proved. 


Petitions, under Ss. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the judgment of the 
Sessions Judge of Chingleput in Criminal Appeals Nos. 22 to 24 
of 1902, presented against the conviction and Sentence passed by 
the court of the Joint Magistrate of Chingleput in C. C. No. 953 
of 190]. 

The case firsb came on for hearing before their Lordships 
(The Chief Justice and Bhashyam Aiyangar) who delivered the 
following. i 

V. Krishnaswami Aiyar and T, y. Seshagirt Aiyar for 
petitioners. 

Lhe Public Prosecutor (E. B. Powell) for the Crown. 

JUDGMENTS* :— The Chief Justice :—These are petitions 
against convictions for offences under Ss. 153 and 296 of the 
Indian Penal Code. It appears that on the occasion of the festival 
of Vedanta Desikar the god of the Velakadi Koil temple is taken 
1n procession through the public streets to the gate of the temple of 
another deity, a distance of some two miles. Itis customary for the 
Tengalai goshti or assembly to march in front of the god singing a 
Tamil chant known as the Prabandham, which is a portion of the 
ritual in which the Vadagalai inhabitants of Conjeevaram as well 
as the Tengalai inhabitants are entitled to take part, the latter in 
the capacity of office-holders and as worshippers, the former only 
in the capacity of worshippers. It is also customary for the 
Vadagalais to form a goshti behind the god, forming part of the 
procession and chanting the Sanskrit Vedam. On the occasion in 
question a body of Vadagalais interposed themselves behind the 
god and between the god and the goshti engaged in chanting the 
Sanskrit Vedam and took part in the procession chanting a differ- 
ent portion of the Prabandham from that which was being chanted 
by the Tengalais who were marching in front of the god. There 
is no evidence that the Tengalais in front could hear the actual 


ee eee eee 
'# 9th December 1902. i 
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words which were being chanted by the Vadagalais behind, but vijiraghava- 
there 1s evidence that they could hear that Tamil, and not Sanskrit, TRAN 
was being chanted. Certain of the Tengalais left their part of the The Queen. 
procession and approached the Vadagalais requesting them to Chief Justice. 
desist. This the latter declined to do. There was no actual dis- 
turbance as the police were in attendance, but the police evidence 

is to the effect that if the police had not been present there would 

have been a riot. The Vadagalais admit that the introduction 

into the procession of a separate ghosti for the purpose of reciting 

the Prabandham is an innovation. On the other hand, the Ten- 

galais concede, as I understand the case, that the Vadagalais are 

entitled to join forces with the goshti which marches in front of 

the god for the purpose of taking part in the procession and 
chanting the Prabandham. Their right to do this, in the capacity 

of worshippers and of worshippers only, as contradistinguished 

from office-holders, appears to have been established by the judg- 

ment of this Court in S. A. No, 1428 of 1889, in O. 5. No. 295 of 

1886 instituted in the District Munsif’s Court of Chingleput. In 

the suit of 1886 the Tengalais claimed a declaration of their 
exclusive right to the Thodakkam and Adhyapakam miras in 
question, and asked for an injunction restraining the Vadagalais 

from reciting the Thodakkam, Mantram and Prabandham either 

jointly with the Tengalais or separately in procession within the 

temple and ontside the Prakaram. ‘The decree declared the ex- 

clusive rights of the Tengalais to the Adhyapakam miras with the 
exception of the Thodakkam, one of the mghts of the Adhya- 

pakam miras being declared to be the exclusive right of reciting 

the usual Tamil Prabandhams in the temple of Deepaprakasaswami 

at Velakadi Koil and in the shrines attached to it. It was also 
declared that the Tengalais were entitled to discharge the duties 

on all occasions on which the ceremony was performed, as well at 

the time of procession as at services in the temple. and its shrines. 

The terms of the injunction were that the Vadagalais were to be 
‘restrained from interfering with the Tengalais in the recital of the . 
Mantram and Prabandham otherwise than as ordinary worshippers. 

The effect of this, I take it, is to recognize a right in the Vada- 

galais in their capacity as worshippers, as distinguished from the 
“exclusive rights’ to be enjoyed by the Tengalais as office- 
holders, which are referred to in paragraph 4 of the decree. 
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The question therefore comes to this :—In acting as they did 
on the occasion in question, did the Vadagalais exceed the limits of 
their right as * ordinary worshippers" which is recognized by the 
decree—in other words, did they, as between themselves and the 
Tengalais, do that which was illegal in the sense that 1t amounted 
to a breach of the terms of the injunction tc which I have referred. 
Mr. Krishnaswami Aiyar laid much stress upon the fact that in the 
suit of 1886 the Court did not allow the injunction to go in the 
terms asked for by the Tengalais, viz; that the Vadagalais should 
be restrained from reciting the Prabandham jointly with the Ten- 
galais, or separately in procession within the temple and outside 
the Prakaram. Now the effect of the decree in the suit of 1886, 
as I understand it, is that the Vadagalais are entitled to recite the 
Prabandham either jointly with the Tongalais or separately, either 
within the temple, or without, if, in so doing, they do not interfere 
with the Tengalais in their recital of the Prabandham, except in 
so far as interference is necessarily involved in the exercise by the 
Vadagalais of their rights as ordinary worshippers. Now, first, 
was there interference? On the facts found I think there was. 
If the Vadagalais had been content to form a separate Vadagalai 
goshti for the purpose of chanting the Prabandham at the rear of 
the procession, it might have been otherwise. But by interposing 
themselves inmediately behind the god they formed an integral 


part of the procession. Admittedly this was an innovation. It 


seems to me that by so interposing themselves and by chanting a 
different portion of the Prabandham from that in which the Ten- 
galais were engaged in front, in such circumstances that what they 
were doing came to the knowledge of the Tengalais in front, the 
Vadagalais interfered with the T'engalais in the recital of the Pra- 
bandham. I do not lose sight of the fact that this took place in 
the public highway. The Vadagalais have of course as much right 
to use the public highway for the purposes of a religious proces- 
sion as have the Tengalais. Para. 6 of the decree must no doubt 
be read by the light of para. 5; but, so reading it, I am of opinion 
that the effect is to restrain the Vadagalais generally, that is to say 
whetber the procession takes place within the temple or its shrines 
or without, If this is so, the ordinary rights enjoyed by Tengalais 
and Vadagalais alike as members of the public, as between 
themselves and in connection with the matters of controversy 


PARTS Y & VI.] THE MADRAS LAW JOURNAL REPORTS. 175 


which are incessantly arising between them, are governed by the Vijiaraghava- 


decisions by which the Courts have from time to time attempted to aa 


define theit respective rights. Tho Queen. 





Chief Justice. 
Then, assuming there was interference, was the interference 


only that which was necessarily involved in the exercise by the 
Vadagalais of their rights as worshippers ? 


The learned Vakil who appeared for the petitioners was 
unable to inform me whether the taking part in the procession was 
part and parcel of the ritual of worship or not. If it is not, the 
Vadagalais cannot claim the benefit of the limitation imposed on 
the ‘scope of the injunction by the words “otherwise than as 
ordinary worshippers.” Assuming it is, it was open to the 
Vadagalais to follow the course hitherto adopted—to which as I 
understand no exception would, or could, have been taken by the 
Tengalais, viz ,to fall in with them in front of the god and join with 
them in the chanting of the Prabandham, This has hitherto been 
regarded 4s a proper and sufficient method of discharging their 
religious obligations (if any) as * ordinary worshippers " so far as 
taking part in the procession is concerned. It seems to me that in 
attempting to assert a right to form a goshti of their own for the 
purpose of the independent recitation of the Tamil Prabandham, 
in a procession in which the Tengalais were engaged in exercise af 
their rights as office-holders in reciting the Prabandham, they went 
beyond their rights as “ ordinary worshippers.” In a second appeal 
which came before this Court in 1882 (S. A. No. 969 of 1882) this 
Court upheld a judgment by the Munsif declaring the nght of the 
defendants to recite the same or different texts separately, provided 
that they followed at a reasonable distance behind the plaintiffs' 
goshti so as not to interfere with the plaintiffs’ reci ation. So far 
as the facts of that particular case were concerned, there may be 
no reason to question the soundness of the decision, but it affords 
one no assistance for the purpose of determining whether, on the 
facts of the case now before the Court, the Vadagalais were within 
their legal rights in acting as they did. If, as in my view it was, 
the action of the Vadagalais was “illegal,” I find no difficulty in 
holding that they acted malignantly or wantonly within the mean- 
ing of the section, 
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' On the facts found in connection with the making of Mr. 
Scotts order—which was issued in connection with a different 
ceremony—lI do not think it can be said that the Vadagalais acted 
under the bona fide belief that the authorities had sanctioned the 
innovation which they sought to introduce. The evidence shows 
that provocation was in fact given and I think it must be taken 
that the Vadagalais knew that such provocation would be likely 
to cause a riot. 


lalso think there was “disturbance” within the meaning of 
this word as used in S. 296, Indian Penal Code and that the Ten- 
galais were lawfully engaged in the performance of a religious 
ceremony notwithstanding thé fact that the ceremony was being 
conducted in a public highway. 


BHASHYAM Aryanaar, J.—The main facts on which the deci- 
sion of this case rests are not in dispute and an accurate statement 
of those facts coupled with a critical examination of the prayers in 
O. 8. No. 295 of 1886 and of the decree therein is sufficient in my 
opinion to show that the conviction of the ard, 7th and 11th 


accused by the Joint Magistrate which has been upheld in appeal 


by the Sessions Judge must be set aside as being bad in law. 


During the celebrated annual festival at Conjeevaram in June 
1901, in connection with the big temple there—which festival com- 


mencing on the 30th or 31st May extended over 10 days—, a 


festival in connection with another smaller lemple which is inde- 
pendent of the big one and under the management of separate 
trustees, took place on the 9th day of the former. This minor 
festival consisted in the idol of Vedanta Desikar, the deity of the 
smaller temple, being taken in procession through the public streets 
overa distance of nearly two miles to the entrance of tho big 


‘temple and then brought back. The idol was preceded at a short 


distance by a congregation (goshti) of the Tengalai Vaishnava 


inhabitants of Conjeevaram whose exclusive right to the office of - 


Adhyapaka miras in the said temple has been definitively esta- 
blished by the decree in the said O. S. No. 295 of 1886. They 
were discharging the duties of that office, to which. emoluments are 
attached, by recitiny the Prabandham, after first reciting for a-few 
minutes the Tengalai Mantram. Between them and the idol, in the 
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procession, there was a passing crowd of devotees and worshippers. Vijiaraghava- 


Behind the idol, at a distance of about 180 feet from the Ten- 


galai goshti in front, marched a congregation of some Brahmin 
Vadagalai inhabitants of Conjeevaram reciting the Prabandham. 
Between this goshti and the idol, there was likewise a passing 
crowd of worshippers. This goshti iu turn was followed by another 
goshti of some other Vadagalai Brahmins of Conjeevaram reciting 
the Vedas. The Prabandham is the sacred literature in Tamil con- 
sisting of 4,000 stanzas, and the Vedas, the sacred literature in 
Sanskrit. These two are commonto both the Tengalai and the 
Vadagalai sects. The Tengalai Mantram (in Sanskrit), however, 
which is short and immediately precedes tho recitation of the Pra- 
bandham, is peculiar to the Tengalais, just as the corresponding 
Vadagalai Mantram (also in Sanskrit) is peculiar to the Vadagalai 
sect, each being addressed to the respective founders of the two 
rival sects. 


It appears from the evidence of the 2nd prosecution witness— 
who was Police Inspector in Conjeevaram from 1889-1900—that 
for some time after 1889, theTengalais and Vadagaiais used to 
form one goshti jointly reciting the Prabandham in front of the 
deity, but this having led to a quarrel which resulted in a criminal 
prosecution and the conviction of some of the Vadagalais in con- 
nection with a~festival of the big temple, they, since that time, 
used to form a separate goshti behind the idol and go in procession 
reciting the Vedas in connection with the festivals of both the big 
and the smaller temples. But during the annual festival in June 
1901, onthe occasion in question, some of the Vadagalais for the 
first time formed themselves into another separate goshti, reciting 
the Prabandam and followed the idol of Vedanta Desikar when it 
was taken in procession to the big temple as above described. This 
new goshti marched between the idol and the old goshti of Vada- 
galais reciting the Vedas behind the idol. Two of the Tengalais 
brought this, as an innovation, to the notice of the then Inspector 
of Police, the 8rd witness for the prosecution, and asked him to 
prohibit the Vadagalais from reciting the Prabandham. There 
being no disturbance or rioting, the Inspector of Police did not 
interfere in the matter. It appears from his evidence that when 
he was accompanying the Tengalai goshti he could hear only a 
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‘confused noise of reciting,’ that he could not distinguish whether 
it was Sanskrit or Tamil, that the two Vadagalai goshtis were 
visible from where the Tengalai goshti was going and that the 
Tengalais had out-posts to tell them what was going on. 


Five or six days prior to this, in connection with the third day 
festival of the big temple, one of the Vadagalai Brahmins, who 
joined the Tengalai goshti reciting the Prabandham in front of the 
god, appears to have been arrested, in consequence of which the 
remaining Vadagalais had to withdraw from that goshti and when 
this matter was brought to the notice of the District Magistrate 
who was then present at Conjeevaram and it was represented to 
him that the Tengalais would not allow the Vadagalais to join with 
them and recite the Prabandham in peace, the District Magistrate 
arranged that the Vadagalais should form a separate goshti behind 
the idol and recite the Prabandham there, so as to avoid any 
breach of the peace “by the Vadagalais and the Tengalais being 
close together” by forming one goshti and reciting the Praban- 
dham. This arrangement was after some reluctance on the part of 
the Vadagalais to forego the honour of being in the procession in 
front of the deity along with the Tengalais, at last adopted at tho 
procession on the morning of the fourth day of the festival in the 
presence of the District Magistrate himself and was since then 
continued throughout the remaining day- of the festival of th 
big temple. 

The dispute now in question arose ou the adoption by the 
Vadagalais of the same arrangement in tho procession in connec- 
tion with the festival of tho smaller temple also. The complainant 
in the case, a leader of the Tengalai parby, preferred this complaint 
to the Joint Magistrate of Chingleput accusing several Vadaealais 
and one of the trustees of the smaller temple—a weaver by ‘caste 
—who accompanied the procession in question, of the offences 
defined by Ss. 148, 153, 296 and 298 of the Indian Penal Code. 
The Charges under Ss, 143 and 298 were not at all made out but 
the Joint Magistrate convicted the 3rd and 7th accused under 
Ss. 158 and 296, Indian Penal Code, and the 11th accused, the 
trustee, as abettor of those offences, and sentenced each of them to 
a fine of Rs. 100 and the convictions and the sentences were upheld 
by the Sessions Judge in appeal. l 
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Upon the above facts, it would, of course, be impossible to Vijiaraghava- 


sustain the conviction unless the same be warranted by the decree 
in the said O. S. No. 295 of 1896. That was a suit brought on behalf 


of the Tengalai Brahmin inhabitants of Conjeevaram against two 
sections of the Brahmin Vadagalai inhabitants therein, and the 


Sudra trustees of the smaller temple, to establish the exclusive right 
of the ''engalai Brahmins to the office of adhyapaka miras (includ- 
ing the Thodakkam) in the temple and to recover arrears of the 
emoluments of the office. One section of the Vadagalais and the 
trustees denied the existence of any such office in the temple, while 
the other section of the Vadayalais claimed the office exclusively 
for themselves. The prayer in the plaint, so far as it has a bear- 
ing upon the present case, was as follows :— 


* (6) plaintiffs pray for a decree declaring the exclusive 


. right of the Plaintiffs and the Brahmins of their sect to the Thodak- 


kam Adhyapaka miras in question, for an injunction restraining the 
Thathachar and others, ‘Brahmins of the Vadagalai sect, from 
reciting the Thodakkam, Mantram and Prabandham referred to in 
the plaint, either jointly with the plaintiff's sect or separately, or any 
other Mantram or Prabandham in the Sannidhis referred to in 
the plaint, during thedaily and special puja and festivals and in 
procession within the temple and outside the Prakaram" &c. (The 
italics are mine.) 


The District Munsif in paragraph 86 (2) of his Judgment, 
after adverting to the injunction prayed for restraining the defend- 
ants from reciting the Thodakkam, Mantram and Prabandham 
either jointly with the plaintiffs or separately or any other Mantram 
or Prabandham in the temple during the daily and special puja 
and festivals and in processions within the temple and outside it, 
states as follows :— 


«€ Olearly the plaintiffs cannot have such an injunction, The 
defendants may be ordered not to interfere with the plaintiffs in 
the recital of the Mantram and the Prabandham otherwise than as 
ordinary worshippers." 


The reservation of the right of the Vadagalais as ordinary 
worshippers is explained as followsin paragraph 55 of the Judg- 
ment:—- It is not denied by the plaintiffs thet the Vadagalais are 
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entitled to recite the Prabandham in the temples in dispute as 
ordinary worshippers. Nor have the plaintiffs any right to deny 
to the Vadagalais their privilege of reciting the Prabandhams as 


ordinary worshippers”. It will be observed that there is no’ 


reference here to their reciting the Prabandham as ordinary wor- 
shippers only in conjunction with the Tengalai goshti or office- 
holders. The material portion of the decree runs as follows :— 


a 


* T declare that 


(1) The adhyapaka miras, except Thodakkam of the plaint 
Deepaprakasaswami temple and the shrines, including Vedanta 
Desikar's shrine attached to the said temples, belongs exclusively 
to the Tengalai sect residing at Conjeevaram. 


(4) the rights of the Adhyapaka miras are 


0) the exclusive right of chanting the Mantram * Sri 
Sailesa Dayapatram,” 

(ii) the exclusive right of reciting the usual Tamil Pra- 
bandhams in the temple of Deepaprakasaswami at 
Velakadi Koil and in the shrines, including the 
Sannidhi of Vedanta Desikar, attached to it. 


(5) The Tengalais are entitled to discharge the duties onall 
occasions, in which the ceremony is performed, as well at the time 
of procession as at Services in the said temple and its shrines. 


(6) JLorder that an injunction be issued to the Vadagalais 
and Thathachars, defendants, enjoining them to abstain from 
interfering with the Tengalais in the recital of the Mantram and 
Prabandham, otherwise than as ordinary worshippers.” 


There was a similar dispute between the 'l'engalai and Vadagalai 
Brahmins of Conjeevaram, in regard’ to the office of Thodakkam 
and Adhyapaka mirasin the big temple, which had previously 
been decided in 1882, on substantially the same lines, in the case 
of Krishnasami v. Krishnama.4 


The conviction under 8. 158, Indian Penal Code, can be upheld 
ay if the accused in forming themselves into a separate goshti 
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on the highway and reciting the Prabandham, behind the idol, Vijiaraghava 
Cc 


when i& was taken in procession on the day in question, acted 
‘illegally’, ‘malignantly or wantonly’ and thus gave provocation 
to the Tengalai goshti, intending or knowing it to be likely that 
such provocation would cause the offence of rioting to be committed. 
Having regard to the antecedent relations between the two rival 
sects, there can be no doubt that if the action ot the Vadagalais 
were illegal, they ought to have known that it was likely to pro- 
voke the Tengalais and to lead to a breach of the peace. ‘The two 
questions, therefore, which have to be considered in connection 
with the charge under S. 153, Indian Penal Code are (i) whether 
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the Vadagalais acted “illegally” in forming themselves into a 


separate goshti and reciting the Prabandham on the above occasion 
and (ii) whether such action was ‘ wanton’ or ‘ malignant.’ 


Both the Joint Magistrate and the Sessions Judge apparently 
assume that the injunction extends to processions outside the 
temple and also to the Vadagalais reciting the Prabandham 
separately and that the decree permits the Vadagalais only to join 
the Tengalai goshti and recite the Prabandham along with them. 
The Joint Magistrate in construing that portion of the decree which 
restrains the Vadagalais from interfering with the Tengalais, in 
the recital of the Mantram and the Prabandham, otherwise than as 
ordinary worshippers, says that the words (f ordinary worshippers } 
‘must be construed very literally and that can only be by assuming 
that what is meant is that the Vadagalais, if they join at all 
in the Tamil recitation, can do so only by joining with the 
Tengalai goshti and singing with them.’ (The italics are mine.) 
. The Sessions Judge also concurs in this view and holds that if the 
Vadagalais wish to recite the Prabandham they must go along 
with the Tengalais and recite, as ordinary worshippers, the same 
portion of the Prabandham that the Tengalais are reciting and that 
they cannot be regarded as reciting the Prabandham as ordinary 
worshippers if they forma separate goshti of their own ina 
different part of the procession and recite a different portion of the 
Prabandham as they are proved to have done in the present case, 
This view proceeds altogether on a misconstruction of the decree in 
question and a misapprehension of the expression ‘ordinary wor- 
shippers’ occurring therein, A breach of an injunction contained in 
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a decree of a competent Civil Court, is no doubt, “Illegal (S. 43 
Indian Penal Code), but i6 must be clearly made out that the act 
complained of is prohibited by the decree; and this is specially so, 
when, asin the present case, it is sought to bind by the decree 
persons who were not actually parties thereto, but were only con- 
structively represented therein. It will be seen from the extracts 
given above that the plaintiffs in 0. S. No. 295 of 1886 prayed for 
an injunction restraining the Vadagalais from reciting the Praban- 


dham either jointly with the plaintiffs’ sect or separately, during. 


the daily and special puja and festivals and in processions within 
the temple and outside the temple, but that the decree only 
declared the exclusive right of the Tengalais to discharge the duties 
of the oflice of Adhyapaka miras, on all occasions in which the 
ceremony is performed, as well at the time of procession as at 
services in the said temple and its shrines and enjoined the Vada- 
galais to abstain from interfering with the Tengalais in the 
recital of the Mantram and the Prabandham, otherwise than as 
ordinary worshippers. (The italics above are mine) It seems 
to me, therefore, perfectly clear that the plaintiffs’ prayer that 
the Vadagalais be restrained from reciting the Prabandham sepa- 
rately—either individually or in a goshti—was not granted and 
must therefore, under explanation III to section 18, C. P. C. 
be taken to have been refused. As regards the other prayer, 
2. €, that the defendants be restrained from reciting the Praban- 
dham jointly with the plaintiffs, that was granted only with a 
substantial qualification, viz., that as ordinary worshippers they 
may interfere and join with the Tengalais in the recital of the 
Mantram and the Prabandham and such qualification was engrafted 
upon the injunction notwithstanding that the exclusive right of the 
Tengalais to the office of Adhyapaka miras was established and 
declared by the decree. The office-holders, therefore, ina body or 
goshti, chant the Prabandham in discharge of their duties in .the 


performance of the services and are exclusively entitled to the. 
emoluments appertaining to that office. Instead of the Vadagalais,: 


whose right to the office (except to that of Thodakkam) was 
negatived by the decree, being absolutely restrained from inter- 


fering with the Tengalais by. joining them and jointly. chanting the- 
Prabandham with them, while the latter were discharging. the ` 
functions of their office, the decree unfortunately allowed them to» 
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interfere as ordinary worshippers, thereby implying that they Vijiaraghava- 
might take part in the discharge by the Tengalais of the functions SEI 
of their office of Adhyapaka miras, but merely as ordinary wor- Tue ueste 
shippers, or volunteers not entitled to a distributive share along ico, | 
with the office-holders in the emoluments of the office, The office- 
holders, as may have been expected, naturally resent such intrusion 

and the complainant at the conclusion of his evidence in the present 


case states as follows :— 





“The Vadagalais can join our goshti with our permission. If 
we don’t give permission, they cannot come, If they join as 
- ordinary worshippers we should not object; but they must not re- 
peat anything that we don’t.” 


The result therefore has been that when, at the beginning, the 
Vadagalais used to form one goshti with the Tengalais there were, 
as might have been expected, breaches of the peace, and in conse- 
quence the Vadagalais used to form a Separate goshti behind, 
chanting the Vedas or Sanskrit prayers. But on the occasion in 
question they also formed another goshti chanting separately the 
Prabandham, This goshti being separate from the Tengalai goshti 
in front of the idol, and ata distance of about 180 feet, each goshti 
would not hear what was being recited by the other; and the 
: evidence is that, at the same time, the two goshtis were chanting 
different stanzas of the Prabandham. There is nothing whatever 
in the decree to prevent the Vadagalais of Conjeevaram, either 
individually or in a goshti, from reciting the Prabandham separately 
from and quite independently of the office-holders. Whether they 
do so jointly with, as apparently permitted by the decree, or 
separately from the Tengalai goshti of office-holders, in either case, 
they do so and can do so only as ordinary worshippers who can 
claim no share in the emoluments attached to the office of Adhya- 
paka miras. If, as admitted, they have committed no breach of 
the injunction, by forming thémselves into a separate goshti and 
reciting the Vedas, while the Tengalai goshti in front of the idol 
was chanting the Prabandham, it is difficult to conceive how the 
Vadagalais contravene the terms of the injunction by forming them- 
selves into a separate goshti and reciting the Prabandham. Both 
the Joint Magistrate and the Sessions Judge seem to consider that 
the Vadagalais-cannot: be regarded as ‘ ordinary worshippers’ unless 
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they interfere with the Tengalai goshti and join it in reciting the 
Prabandham. This is based altogether on a misapprehension of 
that expression in the decree. The Brahmin Tengalai inhabit- 
ants of Conjeevaram have an interest in the temple, not only as 
worshippers or devotees like the Vadagalais, but also as office- 
holders of the Adhyapaka miras. The expression ‘ ordinary wor- 
shipper’ is used in the decree as it was already used by the High 
Court in the case reported in Krishnasami v. Krishnama' in the 
sense of a person who is interested inthe temple as a mere worship- 
per or devotee as distinguished from one entitled to any office 
therein and carrying on worship in discharge of the functions of that 
office. The Vadagalai Brahmins, who either individually.or in a 
body recite the Prabandham, the Vedas or any other hymns, do 
so only as “ordinary worshippers’ and they can be neither more 
nor less than such when they recite the Vedas or the Prabandham 
separately from the Tengalai goshti. 


On the grounds, therefore, that the extravagant prayer made 
in the plaint—that the Vadagalais should be restrained from 
reciting the Prabandham separately from the Tengalai goshti— 
was not granted, that within the meaning of the decree, the Vada- 
galais in reciting the Prabandham separately from the Tengalai 
goshti interfere with the Tengalai goshti if it is an interference at 
all, only aS ordinary worshippers, in which capacity they are 
permitted by the decree to interfere with the Tengalais in the 
recitation of the Prabandham, and that there is nothing whatever 
in the decree to warrant the assumption that the Vadagalais can, 
as ordinary worshippers, recite the Prabandham only by joining 
the Tengalat goshti and reciting the Prabandham along with them, 
I am decidedly of opinion that the act complained of is not illegal 
within the meaning of Ss. 158 and 43 of the Indian Penal Code (see 
also Queen Empress v. Kahang?.) 


I am also of opinion that the action of the Vadagalais cannot 
be regarded as “ malignant " or “ wanton” within the meaning of 
S. 153, having regard to the fact that such action was in pursuance 
of the arrangement which was introduced by the District Magis-- 
trate about the same time, in connection with the processions of 
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the idol of the big temple, in view to avoid friction between the ee 
cheriar 
two sects and consequent breach of the peace. Technically no 


doubt the District Magistrate’s sanction had reference only to the 


processions connected with the big temple and it could not be Bhashyam 
Alyangar, J. 
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The Queen. 





relied upon as a bar to the prosecution if the action of the accused, 
in reference to the procession of the deity of the smaller temple, 
were otherwise illegal, But it has an important bearing on the 
question as to whether the action of the accused in forming a 
separate goshti and reciting the Prabandham—which 1s not repug- 
nant to the Tengalais—was “ malignant" or “ wanton.” The rival 
sects interested in both the temples are the same and. their 
respective rights, so far as the question under consideration 1s 
concerned, are identical in respect of both the temples and the 
same have been declared and settled in substantially the same 
terms though by decrees passed in two different suits. The action 
of the District Magistrate who was present at the spot on the 
occasion of the annual festival of the big temple was in my opinion 
very proper and eminently calculated to preserve peace between 
the rival sects and he rightly declined to change the arrangement 
introduced by him. The Vadagalais must-therefore be regarded 
as having acted in perfect good faith and not “ malignantly ” or 


' when during the same festival, though in connection 


* wantonly,’ 
with the smallex temple, the deity of which was being taken in 
procession to the big temple, they adopted the same arrangement 
of forming a separate goshti behind the idol, reciting the Pra- 


bandham. 


The question, however, not having been raised, I do not pause 
to consider whether paragraph 5 of the decree can rightly and 
reasonably be construed as in any degree granting the prayer in 
the plaint as to processions outside the temple—especially as neither 
the local authority in whom the public streets are vested nor the 
owner of the freehold in the soil thereof was represented in the 
suit. 


The conviction under S. 296, Indian Penal Code, is equally 
unsustainable. The Joint Magistrate says that though the two 
goshtis were a considerable way apart and the Tengalais in front 
could hear little or nothing of what was going on in the rear, 
beyond perceiving that the Vadagalais were chanting in Tamil, yet 
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he must hold that the worship by the Tengalais was disturbed, 
because the fact that two or three of the Tengalais went back and 
remonstrated with the Vadagalais shows that their mind was 
disturbed. The Sessions Judge too finds that there was a distur- 
bance because * the assembly of persons lawfully engaged in the 
performance of religious worship is the unit and the assembly is 
said to Le disturbed when some particular members of it are dis- 
turbed" and ‘one of the Tengalais actually went back and took 
down the names of some members of the Vadagalai goshti on a 
piece of paper.’ In my opinion, the facts as thus found cannot 
legally amount to voluntarily causing disturbance to an assembly 
lawfully engaged in the performance of religious worship or 
religious ceremonies and I presume that the Joint Magistrate 
and Sessions Judge would not have convicted the accused under 
S. 296 but for their having arrived at the conclusion with refer- 
ence to the charge under S. 153, that the action of the Vada- 
galais in forming themselves into a separate goshti reciting the 
Prabandham was illegal, being in contravention of the decree in 
O. S. No. 295 of 1886. If their action was not illegal, there is no 
more reason, under the circumstances (see S. 79 Indian Penal 
Code), for convicting the accused of the offence under section 296 
than there would be for convicting the Tengalais for disturbing 
the Vadagalai goshti, which, like the Tengalai goshti, was engaged 
in the performance of religious worship. Ina recent case before 
this Court (Criminal Revision Case No. 151 of 1902) in 
which in connection with a procession relating to the big temple, a 
Vadagalai Brahmin was convicted under 8. 296, but the conviction 
was quashed in revision by a Bench of this Court of which I was 
one of the members, on the ground that the facts as found by the 
Magistrate did not amount to a disturbance within the meaning of 
S. 296, it was observed that ‘in the decision of such sectarian 
disputes and cases, public streets or highways cannot in law be 
regarded as temples or places of worship belonging, or dedicated 
for the time being to the votaries or the communities concerned, 
simply because a customary religious procession is passing over a 
public street or highway’ and I adhere to the opinion therein 
expressed. Within the meaning of 8. 296, Indian Penal Code, no 
assembly can, in my opinion, be lawfully engaged in the perfor- 
mance of religious worship or religious ceremonies on a highway 
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unless ib be established or can be reasonably presumed that the bo on 


dedication of the highway was subject to such restriction and user. v. 
Otherwise persons riding on horses or driving in vehieles at the pastes 
time and thereby effectually disturbing the worship by interrup- foe iu 
ting or suspending the same. will be liable-to conviction under 
S. 296, Indian Penal Code. In a country where there are so many 
rival sects and religions intolerant of one another, it will be 
impossible to presume a dedication of a highway by members of 
one sect or religion. for religious processions or worship to be 
conducted on such highway by followers of other rival sects. and 
religions. If it be asked what the ancient common law of India 
was as to the use.of public streets and highways by different races, 
castes and outcastes and as to their use for religious and other 
processions by various sects, the answer would obviously be one 
which according to the law as administered by the British Courts 
could not be tolerated fora moment. Using the highway as a place of 
worship is not the legitimate user of it as a highway ‘for the pur- 
pose of using ib in order to pass and re-pass or for any reasonable or 
usual mode of using the highway as a highway’ [Harrison v. Duke 
of Rutland! ; Hickman v. Maisey?] and the conversion of the high- 
way, though but temporarily, into a place of sectarian worship, 
amounts in law to a trespass upon the freehold in the soil of the 
highway and in cases in which there is a statutory vesting of the 
highway in a local authority also to a trespass upon the highway 
itself Harrison v. Duke of Rutland’ ; Hickman v. Maisey* ; Reg. v. 
Pratt? ; Reg. v. Graham and Burns’ ; Rex. v. Carlile", It does not 
follow that the use of highway.for a purpose which does. not 
amount to an indictable offence is necessarily lawful. If the user 
is for a purpose which amounts to a trespass (civil) on the freehold 
in the soil, itis unlawful as was held both in Harrison v. Rutland! 
and Hickman v. Massey?. These two recent English cases are very 
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MIU instructive on the question of what constitutes a reasonable use: of 
cnanar 


v. 
The Queen. 





;Bhashygm 


Aiyangar, J. 


a highway as such and the principles therein enunciated will have 
an important bearing on the decision of questions that often arise 
in this country as to the user of a highway by particular sects for 
religious, devotional and similar purposes. No doubt in every 
country and particularly in this country highways are by sufferance 
used for purposes which are decidedly in excess of their legitimate 


and reasonable useas a highway—especially when such use has been 


cusbomary-—- and the same is tolerated and no notice is taken of 
the trespass thus committed on the highway and the freehold in the 
soil, so long at any rate as such use of the highway does not cause 
any special or serious inconvenience or obstruction. In Eg parte 
Lewis’, Wills, J., in holding that * a claim on the part of persons so 
minded to assemble in any numbers and for so long a time as they 
pleased to remain assembled upon a highway (Trafalgar Sq.) to the 
detriment of others having equal rights, is in its nature irrecon- 
cilable with the right of free passage’ and that there is «no 
authority whatever in favour of it? observed as follows :— Things 
done every day in every part of the kingdom without let or hind- 


- rance, which there is not and cannot be a legal right to do and not 


infrequently are submitted to with a good grace because they are 
in their nature incapable, by whatever amount of user, of growing 
into a right.” These remarks of Wills, Jo; apply with peculiar 
force in this country to a large and increasing ‘class of religious, 
sectarian and other similar processions, to preaching on high- 
ways and to the common use of public streets and highways by 
occupants of houses abutting on the same, for various purposes 
connected with the weaving and other industries and for drying 
paddy and other grains and for similar purposes. But doing a 
thing by sufierance is one thing and claiming it as lawful and 
invoking the aid of the executive authority to do it, as of right, is 
quite another thing, 


On the grounds, therefore, that there was-neither in law, nor 
in fact, any disturbance of the Tengalai goshti, that if the Tengalai 
goshti can be lawfully regarded as engaged in the performance of 
religious worship or religious ceremonies, on the highway, on the 
occasion in question, the Vadagalai goshti was equally lawfully 
engaged in the performance of religious worship on the same 
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occasion, but that in my opinion neither assembly can be regarded Vij 


as lawfully engaged in the performance of religious worship on a 
highway which it is not alleged or shown was dedicated as a high- 
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way subject to such restriction and user, I think the conviction jeu dr 


under S. 296, Indian Penal Code, should also be quashed. 

So far as the conviction of-the 11th accused as an abettor is 
concerned, ibis, in my opinion, clearly wrong. The case against 
him is simply that as the Sudra trustee of the temple “he was a 
man in authority” and was conducting the procession and that he 
made no attempt to stop the formation of the separate goshti, but 
rather encouraged it, The Sessions Judge in appeal says nothing 
specially about the 11tn accused. In my opinion the conviction of 
the llth accused as an abettor is in any event entirely unwarrant- 
ed and ought to be set aside. 

In consequence of the difference of opinion between the 
Honourable the Chief Justice and the Honourable Mr. Justice 
Bhashyam Iyengar, the case was referred to a Full Bench consisting 
of Subramania Aiyar, Davies, and Benson, JJ. 

T. V. Seshagiri Avyar for petitioners. 

The Advocate-General (J. E. Wallis). The Public Prosecutor 
(E. B. Powell) for thrown. W 

JUDGMENTS :—SUBRAHMANIA AIYAR, J.—It is (oSessary first 
to consider the charges against the 8rd and 7th accused, whom 
the 11th accused has been charged with abetting. 

Taking up the charge under S. 158 of the Indian Penal Code, 
the question on which practically the case turns is whether the 
recitation by the two accused during the procession in question of 
Prabandhams or Tamil hymns was illegal, not on the ground that 
ib was against any usage of the institution, but with reference to 
the decision in O. 8. No. 295 of 1886 in the District Munsif's 
Court of Conjeevaram. That decision only declared that the 
Tengalais were entitled to the Office of Adhyapakam, and in that 
capacity, as usual to recite the Prabandham on all the prescribed 
occasions of worship, without let or hindrance by the Vadagalais, 
It did not in the least affect the rights of the Vadagalais as ordinary 
worshippers. Having regard to the fact that that suit was entirely 
in relation to an office, it must, even if the decision had been 
silent as to the rights of the Vadagalais as ordinary worshippers, 
not office-holders, be taken that such rights were left untouched ; 


yangar, J, 


r 1 b 


190 THE MADRAS LAW JOURNAL REPORTS. [vor. XIII, 


TAE AN but the decision is not silent on the matter. It in express terms 
v. refers to and preserves the rights of the Vadagalais, as ordinary 

The Queen. . ; ; 
worshippers, to recite the Prabandhams even in the company of and 
jointly with the office-holders, whose duty it is to recite them on 
such occasions. The attempt on behalf of the prosecution to con- 
strue’ this reference in the decision-to the right of the Vadagalais 
to so jcin in the recitation, as. a declaration that the Vadagalais 
are disentitled from reciting except in ¢onjunction with the 
office-holders is on the face of it untenable, The Tenga- 
lais as Adhyapakars are subject to a duty to recite Prabandhams 
the performance of such duty entitling them to the emoluments 
of the office. They cannot, in consequence of their being Adhya- 
pakars, claim an exclusive right to recite them and as the recit- 
ation of Prabandhams is a recognised form of worship both with 
the Vadagalais and the Tengalais, every Vadagalai must prima 
facie be held entitled to recite them by way of worship otherwise 
than in conjunction with the office-holders. No doubt, if the 
Vadagalais join the office-holders at the recitation on occasions of 
worship, it stands to reason that they should do so without in any 
manner interfering with the due recitation by the office-holders. 
In such cigggmstances the office-holders wggld be entitled to insist 
that the Vadagalais should recite only those hymns which they 
themselves were reciting, as otherwise they would be interfered 
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with in the due discharge of their duties. But there is nothing to 
prevent a Vadagalai by himself or Vadagalais in a body reciting 
the Prabandhams separately from the office-holders and in doing 
so reciting verses different from those which the Adhyapakars 
may be reciting, provided that that is done without interference 
with the Adhyapakars. 

Such being the rights’ of the Vadagalais, did the accused on 
the occasion in question interfere with the office-holders by the 
recitation complained of? Clearly not. Admittedly, the parties i 
were at that time at a distance of 150 feet from each other. Bet- 
ween them stood the body of tom-tom beaters doing their part of 
the work and those who carried the idol, as well as the motley 
crowd which assembles at these festivals. Having regard to the 
bustle and confusion inevitable on such occasions, it is impossible 
for the office-holders to have heard anything of the recitation by 
the accused. "This is almost conclusively proved by the fact that : 
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. the office-holders had to send out persons to ascertain whether any Vijiaraghava- 


recitation by the Vadagalais was taking place. It must consequently 
be held that the accused did not interfere with the office-holders, 


chariar 
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by reciting Prabandhams as they did, and that they were not Subrahmania 


therefore guilty of any illegal act so as to bring them within the 
purview of section 153. 


The charge under section 296 of the Indian Penal Code may 
now be examined. Presumably the object of the section is to 
secure freedom from molestation when people meet for the perform- 
ance of acts which ordinarily take place in some quiet spot vested 
for the time in the assembly exclusively, and one cannot but feel 
serious doubts as to whether that section was intended to secure to 
persons who choose to engage in worship in an unquiet place open 
to all the public as a thoroughfare the immunity from disturbance 
due to those who meet to worship in a church, a mosque, or temple 
_ or other place appropriate for such a purpose. 


Turning to the language of the provision, it is clear that the 
persons assembled are given a right in their collective capacity. 
What is thereby constituted as offence has no necessary reference 
to the individuals forming the assembly and a disturbance punish- 
able under the section may result from acts which involve no 
violation of their personal rights. The precise pointfor determina- 
tion is whether the Tengalais on the occasion in question were an 
assembly lawfully engaged in religious worship within the meaning 
of the section, and having regard to the fact that they were then 
on a highway, an affirmative answer to the question would assume 
that a procession on a highway has a specific legal character and 
that the members of the procession have a right to use a highway 
as » place of religious worship. 


Are these assumptions well founded? Inthe discussion of 
these questions it is scarcely necessary to point out that we should 
not proceed on the supposition that processions are social pheno- 
mena peculiar to this country and consequently that the rule to be 
laid down in cases like the present must necessarily be different 
from what prevails in other countries. inasmuch as such a supposi- 
tion would be incorrect. In the words of the judgment in In the 
matter of Frazer? “It has been customary from time immemorial in 
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are assembled for common purposes to parade together by day or 
reasonable hours at night with banners and other paraphernalia 
and with music-of various kinds. These processions for political 
religious.and social demonstrations are resorted to for thé express 
purpose of keeping up unity of feeling and enthusiasm and 
frequently to produce some effect on the public mind by the 
spectacle of union and numbers. They are a natural product and 


exponent of common aims and are valuable factors in furthering 
them,’’+ 


With these prefatory remarks let us proceed to examine what 
are the fundamental legal principles underlying the use of a high- 
way by processions. Such principles, it is obvious, must be 
essentially the same as those on which the analogous so-called right 
of the publie to use public places -for holding meetings must rest, 
and which have been most carefully examined by Professor Dicey. 
His observations apply with equal force here. The learned author 
thus points.out the fallacies of the ordinary conceptions on the 


subject:—' The notion that there is such a thing as right of 


meeting in publie places arises from more than one confusion or 


erroneous assumption. The right of public meeting—the right of 


all men to come together in a place where they may lawfully be for 
any lawful purpose * * is confounded with the totally different 
alleged right of every man to use for the purpose of holding a 
meeting any place which in any sense is open to the public. The 
two rights, did they both exist, are essentially different and in 
many countries are regulated by totally different rules. It is 
assumed again that squares, streets or roads which every man may 
lawfully use are necessarily available for the holding of a meeting. 


The assumption is false. A crowd blocking up a highway will , 


probably bea nuisance in the legal, no less than in the popular, 


sense of the term, for they both interfere with the ordinary citizen’s ` 


right to use the locality in the way permitted to him by law.”2 The 


learned author's exposition of the true legal aspect of meeting in those 


places is as follows:— The right of assembling is nothing more 
than a result of the view taken by the Courts as to individual 


1l. O' Amer. Rep. at. 316. 
2. Dicey’s Law of the constitution 4th Edn. 430, 
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liberty of person and individual liberty of speech. There is no 


special law allowing A, B, and C to meet together either in the | 


open air or elsewhere for a lawful purpose, but the right of A to go 
where he pleases so that he does not commit a trespass and to say 
what he likes to B so that his talk is not libellous or seditious, the 
right of B to do the like, and the existence of the same rights of 
C, D, E, and Fand so on ad infinitum leads to the consequence 
that 4, B, C, D and a thousand or ten thousand other persons may 
(as a general rule) meet together in a place where otherwise they 
each have a right to be for a lawful purpose in a lawful manner." 
Interference with a lawful meeting will therefore not be, to use the 
words of the same writer, “an invasion of a public right, but an 
attack on the individual rights of A and B, and must generally 
resolve itself into a number of assaults on definite persons, members 
of the meeting. A wrong-doer who disperses a crowd is not 
indicted or sued for breaking up a meeting, but is liable (if at 
all) to a prosecution or an action for assaulting 4, a definite 
member of the crowd.” 


Another learned writer, Justice Collett, in his comments on 
the Indian Penal Code, takes the same view and in addition puts 
processions on a highway on precisely the same footing as public 
meetings. His observations are as follows :—“ It may be conve- 
nient here just to notice the popular error that thereis some 
such a right as to hold a meeting in a public place or to move in 
procession along public streets. There can, in truth, be no such 
right other than or apart from that of each individual to pass and 
re-pass In a publie place and therefore no right of public meeting 
or procession (however lawful the purpose) in any sense paramount 
to general convenience * *, Apart from all express law there can 
ex natura rev be no such right as to hold meetings or to move in 
procession in public places"? 


Before passing to another authority bearing on the present 
question, it is perhaps well to point out that the alleged right of 
procession must not be confounded with a reasonable interruption 
limited as to time such as that caused by fairs and markets, subject 
to which interruption a dedication of a highway may lawfully be 
made. The alleged right of procession suggests a right on the 


1, Dicey’s Law of the constitution p. 258. 
2. Collett on the Indian Penal Code 236, 286. 
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part of as many of His Majesty’s subjects as may be so disposed, 
to occupy a highway whenever and so often as they may wish for 
a procession, or possibly for more than one procession to be con- 
ducted by persous of conflicting views and sympathies, beliefs and 
opinions. That such a right cannot be rested on dedication as at 
present known to the law follows from what was said by Wall and 
Grantham, JJ. in Ex parte Lewis! with reference to the alleged 
right of meeting. The learned Judges say: “ We were in- 
formed by Mr. Lewis that there was no statute conferring or recog- 
nising such rights. He alleged that they rested upon dedication. It 
is, however, a species of dedication at present unknown to the law 
and of which there is no trace in our law books. The only dedi- 
cation in the legal sense that we are aware of is that of a public 
right of passage of which the legal description is & right for all 
Her Majesty’s subjects at all seasons of the year freely and at 
their will to pass and re-pass without let or hindrance.” 


Upon the authorities I have thus referred to, it is pertectly 
clear that, in the eye of the law, a procession as such has not any 
specific legal character and that the only rights claimable by those 
constituting a procession on a highway are what appertain to them 
as individuals using the highway. Such right is to pass and re- 
pass, allowing these words the largest possible construction with 
due reference to all the exigencies of the public. No doubt, many 
acts may be done on a highway by persons using it which though 
not strictly passing and re-passing would yet be in the nature of 
incidents to such passing and re-passing. Though it would not be 
easy to enumerate them exhaustively and precisely, yet there can 
be no difficulty generally in drawing the line between what is so 
incidental and what is not, for nothing can be treated as so inci- 
dental which is inconsistent with, in the words of Collins, L. J., 
“the paramount idea that the right of the public is that of 
passage"— Hickman v. Maisey?. But in no view can it be held 
that the doing of anything so altogether foreign to that paramount 
idea as the carrying on of religious worship on a highway is a 
proper incident to the right of passage even according to the most 
extended notions that can reasonably be entertained of that right. 
Though ordinarily it would, no doubt, be difficult to hold that 


1, 21Q.B.D. 191. 2. (1900), 1 Q. B. 757. 
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persons passing along a highway ‘appropriate it for purposes of 
worship merely by doing such equivocal acts as singing hymns and 
the like, yet this case presents no difficulby, inasmuch as here the 
prosecution case itself is that what the Tengalais were doing on 
bhe occasion in question did constitute religious worship and it is 
impossible to avoid the conclusion that such user of the highway 
was altogether wanting in lawfulness. 


The soundness of this view is supported not only by decisions 
in cases where the question of lawfulness arose with reference to 
the owner of the freehold, but also by decisions in cases where 
such question arose with reference to the liability of those who 
were bound to maintain a highway in a proper state of repair but 
who had neglected to do so. Stinson v. City of Gardiner? cited 
in Bevan on Negligence (p. 481) is a leading decision on tho point. 
The law as to the proper use of a highway was there laid down in 
the following terms :—“ All persons have the right to pass and 
re-pass upon publie roads so long as they violate no laws for the 
common good or for the protection of individuals. Within these 
restrictions they are entitled to the use of the highway for the 
purposes of travel whether the object of that travel is business or 
pleasure, whether they pass on foot, with carriages or in the various 
modes which each individual may choose to adopt. Any part of 
the highway may bé“fised by the traveller and in weeh direction 
as may suit his convenience or taste provided he therein conforms 
to all laws and well-settled rules connected with such use. 
Children are not restricted in passing and re-passing upon the 
streets and roads more than adults. And the same rules are to be 
applied equally to all in regulating the use of highways for the 
objects designed.” And notwithtsanding the broad view thus 
taken of the law it was held that “when children appropriate a 
part of the road for their sports and cease to use it as a way for 
travel, the town or city through which the way passes is not res- 
ponsible for injuries which may be received by any of the children 
so engaged although the injuries may take place through a defect 
in the road." Andas at the trial of the case the Judge has 
refused to instruct the Jury that if the plaintiff, a child, had at the 
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time of the accident been using the highway as a play-ground, and 
not as a traveller, she could not recover, a new trial was granted 
on the ground that if, as alleged, she had been using the road as a 
play-ground and not as a traveller, the use for purposes of travel 
must be regarded as entirely suspended and that she had been 
using the ground for an object altogether different from that con- 
templated by the statue which imposed on the city the liability to 
maintain the road in repair. Precisely the same decision was given 
in Blodgett v. Crty of Boston And in McCarthy v. Portland? 
it was held that a person using a highway wholly for the purpose 
of horse-racing could not recover for injuries happening to him 
because the town did not afford him and his horse a safer and 
more perfect track. In Vosburg v. Moak? also cited in Beven 
p. 126, it was held that where a number of persons were playing a 
game of cricket on a highway and the ball hit a passer-by not only 
the particular individual who sent the ball, but all the persons 
engaged in the play were liable in damages as joint tort-feasors, 
inasmuch as they combined in using the highway for a purpose 
foreign to the appropriate user of the same, 


Compare Truro Corporation v. How* where the mere fact of 
the defendant marking off a part of the foreshore for depositing 
oysters dredged by him in deep water, and claiming property in the 
oysters depwkited therein was held to have #®ndered his user of the 
foreshore in excess of the right accorded to every subject to use the 
foreshore for the purpose of fishing. 


To guard against any misconceptions arising with reference to 
the view adopted by me, I would observe that, upon the principles 
already expounded, processions per se are quite unobjectionable 
and that, as rightly decided in the American Case of S. v. Hughes) 
“a peaceable procession in the streets of a town if lawful and if 
the streets are not obstructed more than is ordinarily the case 


8 Allen 241 citod in noto at 66 Amex. Deo. 284. 
See same noto. 

1 Cush. 453; S. C, 48 Amer. Deo. 613. 

(1902) 2 K. B. 709. 

70 Penn. 86; S. C. 10 Amer. Rep. 669. 
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under such circumstances is not an indictable offence on the part durar 


of the members composing it." The cases cannot, in my opinion, 
be taken to lay down anything more. 


I may further observe that even when the members of a 
procession transgress the limit of lawful user of a highway as by 
setting up an untenable right to carry on worship there, they are 
not necessarily guilty of a common nuisance, for to be indictable 
there must be much more than a user not lawful Though 
authority may scarcely be necessary for such an obvious propo- 
sition I may quote a few lines from Fairbanks v. Kerr! as there 
allusion is made, by way of illustration, to the very user in 
question here. Agnew, J., said: “A street may not be used in 
strictness of law for public speaking, even preaching or public 
worship, but it does not follow that every one who speaks or 
preaches in the street or who happens to collect a crowd there by 
other means is, therefore, guilty of the indictable offence of 
nuisance. His act may become a nuisance by his obstruction of 
the public highway, but it will not do to say ib is a nuisance per se. 
This statement, which I adopt as perfectly correct, must be 
sufficient to repel the.idea that every user of a highway, sach as 
that in question here, could be interfered with without reference 
to the question of a real nuisance having been caused thereby (as 
to some of the considerations governing the determination of which 
see Original Hartpool Colleertes’ Co. v. Gibb, and Attorney-General 
v. Sheffield Gas Consumer's Co.?). So long as that is not the case the 
authorities should and would treat the matter in the spirit in which 
Cozens-Hardy, J., viewed the case of the clergymen who set up a 
right to deliver sermons to the public on the foreshore. Though 
upon the authority of Blundell v. Catterall* where it was held that, 
according to the common law the public at large having the right 
to go on the foreshore for two purposes only, viz., navigation, 
commerce, etc., and for fishing, they could not go there for the 
purpose of bathing, the-right set up by the clergymen was nega- 
tived, yet an injunction against him was refused for reasons thus 
humourously expressed by the learned Judge : ' There are persons 
who derive satisfaction from listening to the addresses and the 
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defendant derives satisfaction from delivering these addresses. I 
cannot conceive why they should be deprived of their innocent 
pleasure.” Llandudno Urban District Council v. Woods." 


But it is one thing thus to take an indulgent view of the 
matter, and quite another to treat the members of a religious pro- 
cession on a highway as an assembly lawfully engaged in worship 
there for the purpose of fixing criminal responsibility on others 
under S. 296 of the Indian Penal Code on the extraordinary ground 
that they were similarly engaged there and in the teeth of. the 
rule that all His Majesty’s subjects have in respect of a highway 
equal rights. | = 3 | 

My conclusions on this part of the subject may be put shortly 
thus. There is no peculiar right known to the law as a right of 
procession; though the law accords to members of a procession 
no recognition in their collective capacity, yet the fact that a 
number of persons use a highway together for some common pur- 
pose does not detract in any way from’such use being lawful; but 
as the circumstances attending a procession may, in consequence of 
their being inconsistent with the paramount idea.of passage already 
referred to, be of sucha character as to render the user by the 
processionists otlierwise than lawful and as carrying on worship on 
a highway is of that character, it cannot be affirmed that the 
Tengalais on the occasion in question constituted an assembly 
engaged in worship lawfully within the meaning of section 296 of 
the Indian Penal Code.. 


The result is that the charges against the 8rd and 7th accused 
under both sections fail and with them those against the 11th as 
abettor. 


Before concluding it seems but right to observe that one 
specially objectionable feature of this case is that the accused have 
been convicted and punished for acting in obedience to, or, at all 
events, in the spirit of, the District Magistrate’s order passed in 
connection with a festival in the principal temple of the place, 
which was going on at the same time, whereby the Vadagalais 
were prohibited from joining the Tengalais in the recitation, but 
were allowed to recite separately—an order evincing judgment and 
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discretion, inasmuch as whilst it prevented collisions between these Vij 


rival sects, it secured to them both the opportunity of worshipping 


peaceably. 


| I would, therefore, reverse their conviction, set aside the 
sentences passed on them and acquit them. The fines, if levied, 
should be refunded. 


Davizs, J.—Taking the facts to be as found, namely, that the 
Vadagalais joined the procession in a. separate goshti or group and 
recited one portion of the Prabandham in Tamil while the Tenga- 
lais in front were reciting another portion also in Tamil, and that 
this action of the Vadagalais was an innovation, it seems to me 
that they committed neither of the offences charged against them 


nor any other offence. 


To constitute an offence under section 153 of the Penal Code 
the Vadagalais must have been acting illegally and also with the 
intention of provoking a riot. On the first point the case for the 
prosecution is that the Vadagalais were acting illegally in that 


- they were disobeying the injunction of a Civil Court. But on 
' reading the judgment and decree of the Civil Court referred to. 
` I can find no injunction prohibiting the Vadagalais from doing 


what they did. On the contrary I find that the particular prayer 
of the. Tengalais that the Vadagalais should not be allowed to 
recite the Prabandham either jointly with or separately from the 
Tengalais; that is that, the Vadagalais should not be allowed to 
recite the Prabandham at all, was expressly refused. While the 
exclusive right of the Tengalais to the emoluments attached to the 


. performance of the service of recitation was declared, the right of 


the Vadagalais to recite the Prabandham “as ordinary worshippers” 
was recognized and was reserved to them. No attempt was made 
to define their rights as ordinary worshippers. It was not laid 
down that they must worship singly or by twos or by threes and 
not in a large group, nor that they must march together with the 
'l'engal»is and not separately, nor that they might not utter 
Tamil—these being matters of. ritual which are beyond the pro- 


|. vince of a Civil Court to determine. Therefore, it cannot be said 


that the Vadagalais in the present instance exceeded their rig hts 


. - ag ordinary worshippers and consequently they did not act “ malig- 
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Vijiaraghava- nantly or wantonly by doing anything which is illegal." Of course 
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if they, being five or more, had attempted to enforce their rights 
by means of criminal force or show of criminal force, they would 
have been amenable to the criminal law, but they did nothing of 
the kind here, Now comes the second point, that is, whother they 
were intending to provoke a breach of the peace, and in regard to 
this I must also hold them to be innocent. By separating them- 
selves from the Tengalais and going far behind them with the idol 
between, they were only following the directions of the District 
Magistrate in respect to a similar procession carried on at about the 
same time and place for the express purpose of preventing & breach 
of the peace. So that the conviction for the offence under 
section 158 cf the Penal Code entirely fails. 


As to the other offence under section 296 of the Penal Code, 
disturbing a religious assembly, the case for the prosecution is 
that the recital by the Vadagalais disturbed the recital by the 
Tengalais by, it would seém, the noise if made, but the facts show 
that this could not have been the case. In the first place a certain 
amount of noise is of the essence of these street processions of a 
deity. 1t is notalleged that whatever the noise was the Vadagalais 
that made it drowned all other noises, and from the evidence 
it would appear that it did not reach the ears of the Tengalais who 
were well away in advance so long as they remained there. It was 
only by some of the lengulais coming back to where the Vada- 
galais were reciting that it was known they were reciting and in 
Tamil. If they had been reciting in Sanskrit, however loudly, the 
Tengalais could have had no objection, because the right of the 
Vadagalais to form a separate group reciting in Sanskrit is 
admitted. So that the head and front of the Vadagalais' offending 
even in the eyes of the Tengalais.was really nothing more than 
their reciting in Tamil instead of in Sanskrit. ‘Chis could not have 
been a “disturbance” of the worship of the Tengalais within the 
meaning of section 296 of the Penal Code, unless it prevented the 
Tengalais from performing their part of the worship which it never 
did. The conviction under this section, therefore, in my opinion 
also fails. I wish to offer no opivion as to whether religious 
processions in public streets in India are “ lawful” or not, as from 
my point of view the decision of the question is unnecessary for 
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the disposal of this case. I would quash both the convictions and Vijiaraghava- 





; . charlar 
acquit the three accused. The fines inflicted on them, if levied, v. 
The Queen. 
must be refunded. 
Davies, J. 


I should add that the whole proceedings in the Criminal 
Courts have been taken upon the erroneous view that the right 
of the 'l'engalais was a sole right to worship instead of a sole right 
to the emoluments attaching to tho worship. 


Benson, J. :—With regard to the charge under section 158, 
Indian Penal Code, the two questions for decision are, firstly, 
whether the action of the accused Vacavalais in forming a 
separate group (goshti) behind the idol, and there singing the 
Tamil hymn (Prabandham) was in contravention of the injunction 
. contained in the decree of the Civil Court, and, secondly, whether 
it was ‘ wanton” or ‘ malignant.” If their action was in contra- 
vention of the decree, it was ` illegal" within the meaning of that 
word as defined in section 48, Indian Penal Code, and having 
regard to the previous disputes between the two sects, there can be 
little doubt that it was also “ wanton” and “malignant” unless 
the accused bona fide believed that they were acting in accordance 
with the orders of the District Magistrate, who, as Magistrate, had 
the power to regulate the processions in such a way as to prevent 
a breach of the public peace. If their action was not “ illegal,” no 
offence under section 153 could have been committed. If it was 
“illegal”, it must also appear that it was ‘‘ wanton” or “ malig- 
nant" in order to justify the conviction. On both points I am of 
opinion that the decision must be in favour of the accused. 
The decree established the exclusive right of the Tengalais as 
office-holders and to the enjoyment of the emoluments of the office, 
and it restrained the Vadagalais from interfering with the Tenga- 
lais by reciting the hymns as office-holders, though it expressly 
preserved the right of the Vadagalais to recite the hymns as 
* ordinary worshippers.” The exact order or ritual to be foilowed 
by “ordinary worshippers” is naturally not defined in the decree, 
but there is nothing in it to prevent a Vadagalai, or a group of 
Vadagalais from reciting the hymns-as ordinary worshippers in any 
part of the procession, provided that they do not do it in such a 
way as to interfere with the office-holders discharging their duty 
as such.. In the present case there was no such interference, and, 
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Vijiaraghava- therefore, no illegality in the action of the Vadagalais, and no 
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offence under section 198. Even if the action of the Vadagalais 
was illegal, it would, I think, be difficult to say that it was 
“wanton” or “ malignant”, since it was in accordance with the 
orders of the District Magistrate in regard to the kindred proces- 
sions to the big temple which had been going on for the previous 
four days—orders which the District Magistrate issued with a 
view to preventing the|rival sects coming into collision and which 
were carried out under his own supervision and were successful in 
achieving the object aimed at. No special order was issued as 
regards the procession, out of which the present prosecution arose, 
but the circumstances were so similar to those connected with the 
big temple processions as to raise a strong presumption in favour 
of the bona fides of the accused, a presumption which is not 
rebutted by the evidence or by other circumstances connected. with 
the procession. 


As regards the offence under S. 296, Indian Penal Code, viz. 
“ voluntarily causing disturbance to an assembly lawfully engaged 
in the performance of religious worship and ceremonies" I cannot 
accept the contention that the Tengalais were not“ lawfully " 
engaged in religious worship because they were engaged in it on 
a highway. No doubt a highway is primarily intended for the use 
of individuals passing and re-passing along it in pursuit of their 
ordinary avocations, but in every country, and especially in India, 
highways have from time immemorial been used for the passing and 
re-passing of processions as well as of individuals and and there 
is nothing illegal in a procession or assembly engaging in worship 
while passing along a highway, any more than in an individual 
doingso. No doubt, if a religious or any other procession interferes 
with the ordinary use of the highway by persons not members of | 
the procession, the procession may be prohibited or controlled by 
the proper authorities, and I take it that no Court would convict a 
person under this section on an allegation that he voluntarily 
disturbed a religious procession if he could show that he was only 
using the road in the ordinary way and with due regard to the 
rights of others equally entitled to use it. But, subject to such 
control and the rights of others entitled to use the highway, there 
is, in my judgment, nothing illegal in a procession engaging in 
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worship on a highway. In a case referred to in a note to 1 Vijiaraghava- 
Russell on Crimes p. 787, sixth Edition, it was held that.“ a ka 

peaceable procession in the street of a town, if lawful, and if the 
street is not obstructed more than is ordinarily the case undersuch Benson, J. 


The Guest: 





circumstances, is not an indictable offence on the part of the 
members composing it." 


The same view was accepted as beyond dispute by Turner, C. J. 
and Muthusawmt Aiyar, J. in the case of Parthasarathi v. Chinna- 
krishna* where it was stated that persons of whatever sect “ are 
entitled to conduct a religious procession through the public streets 
so that they do not interfere with the ordinary use of such streets 
by the public and subject to such directions as the Magistrate may 
lawfully give to prevent obstruction of the thoroughfare or breaches 
of the public peace." The passage was referred to with approval 
in the recent case of Shadagopachari and others v. Rama Row 
—Appeal No. 211 of 1900—(not yet reported) in both of which 
the dispute was between the same rival sects as in the present case. 


Again, in Muthialu Chetti v. Bapun Saib?, Turner C. J. and 
Muthusawmi Atyar, J, said “ It is a right recognized by law that 
persons may, for a lawful purpose, whether civil or religious, use & 
common highway by parading it attended by music so that they 
do not obstruct the use of it by other persons.” Again in the 
Salem Full Bench case Sundaram v. The Queen’, Turner, C. d. 
reaffirmed in no uncertain terms the right to go in procession through 
the public streets subject to the control of the Magistrate, and 
referred to previous decisions of this Court in support of his view, 
and Innes, J., said “JI entirely concur with the Chief Justice in his 
exposition of the law relating to processions which is in accordance 
with the decisions of this and. of the late Badr Court for many 


years past.” 


" Lord Esher, M. R., has well expressed the necessity for caution 
in restricting the use of highway by a too narrow reference to their 
primary purpose as a means of merely passing and re-passing. 
Referring to the judgment in Reg. v. Pratt*,he says : “I must observe 


, OL L L, Rẹ 5 M. 304. 3. I. L. R., 6 M. 203. 
© > T. Ta R., 2M. 140 at 141. 4. 4E. B. 860, 
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that I think that if the language of Erle, J. and of Crompton, J. in 
Reg. v. Pratt, were construed too largely, the effect might be to 
interfere with the universal usage as regards highways in this 
country in a way which would be mischievous, and would derogate 
from the reasonable exercise of the rights of the public. Construed 
too strictly, it might imply that the public could do absolutely — 
nothing but pass or re-pass on the highway, and that to do: 
anything else whatever upon it would bea trespass. Ido not 
think that this is so. Highways are, no doubt, dedicated prima 
facie for the purpose of passage ; but things are done upon them by 
everybody which are recognised as ‘being rightly done, and as - 


‘constituting a reasonable and usual mode of using a highway as 


such. Ifa person ona highway does not transgress such reason- 
able and usual mode of using it, I do not think that he wil bea 
trespasser,” Harrison v. Duke of Rutland?. 


This passage 1s referred to with approval by Collins, L. J. in 
Hickman v. Maisey? and he adds: “ Now primarily the purpose for 
which a highway is dedicated is that of passage as is shown by the 
case of Dovaston v. Payne* and, although in modern times a reason- 
able extension has been given to the use of the highway as such, 
the authorities show that the primary purpose of the dedication 
must always be kept in view. The right of the public to pass and 
re-pass on a highway is subject to all those reasonable extensions 
which may from time to time be recognised as necessary to its 
exercise in accordance with the enlarged notions of people in a 
country becoming more populous and highly civilized, but they 
must be such as are not itconsistent with the maintenance of the 
paramount idea that the right of the public is that of passage.” 


With these remarks I entirely agree. The practice of using 
the public highways for religious processions has existed in India 
for thousands of years. History, literature and tradition all tell us 
that religious processions to the village shrines formed a feature of 
the national life from the very earliest time. That -alone is 


sufficient to raise a presumption that 14 is lawful and to throw on 


those who allege it to be unlawful the onus of showing that it is 
forbidden by law, but this it admittedly is not. The law recognizes 
the use of the highway by processions as lawful, and gives the 


1. 4E. & B. 860. 3. 1 (1900) Q. B. 752. 
2. (1893) 1 Q. B. 142. 4. 2 H. B]. 527. 
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Magistrate aud superior officers of Police power to direct the 
conduct of assemblies and processions through the public streets 
and to regulate the use of music in connection with them, and to 
prevent obstructions on the occasion of such assemblies and proces- 
sions (Madras Police Act XXIV of 1859, S. 49.) The law recog- 
nizes religious processions as lawful just as much as it recognizes 
other processions. If it were necessary to refer the origin of the 
use of highways for religious processions to a dedication of the 
highway to such use, I should find no difficulty in presuming such 
a dedication, for it is unreasonable to suppose that the dedicator 
would make a reservation against religious processions which would 
be wholly opposed to the sentiment of the community, and of which 
we can find no trace in the history or customary law of the country. 
' Ilt is more reasonable to suppose that he would dedicate the 
highway to the purposes for which, in accordance with the custom 
of the country, it would be required by the people. The penal law 
of India extends a special protection against voluntary disturbance 
to all assemblies lawfully engaged in religious worships. A proces- 
sion is but an assemblv in motion and if it is a religious procession 
itis, in my judgment, entitled to the specical protection given by 
the Penal Code to assemblies lawfully engaged in religious worship. 


It may or may not be desirable to declare that religious proces- 
sions on highway are unlawful, and that the processionists are 
| trespassers, but this must be done, if at all, by the Legislature 
not by the Courts. 


I think, then, that it cannot be said that the Tengalais were 
“not lawfully engaged in religious worship within the meaning of 
section 296, but I am of opinion that the other element required to 
constitute the offence, viz., “disturbance” has not been made out. 
No doubt the courts below have both held that there was “ distur- 
bance,” but it is clear that this finding was based on the supposed 
illegality of the Vadagalais’ action. ‘That action, however, as we 
have seen, was not, in fact, illegal, and that being so, it was not,in 
my judgment, of such a character as to cause any disturbance 
within the meaning of the section. 

For these reasons I concur with my learned brothersin holding 
that the conviction must be reversed, and the fines, if levied, 


refunded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Rajaram Devai ós .  Appellant* (Ist I'efendant). 
x T. " 
Lakshmi Sankara ... | .. Respondent (Plaintiff). 


Trustee and cestur que trust——TVrongful. withholding—Remission—Duty ta invest— 
Trustee's right 19 insist om release—Costs. 

A trustee improperly retaining possession of trust property after demand by 
cestui que trust entitled to possession is a mere wrongdoer and will not be justified 
in granting remissions of rent to tenants. 

Where trust property consists of money and cannot be applied immediately or 
at an early date for the purposes of the trust, the trustee is bound to invest the TONEY 
for the benefit of the cestui que trust. 

Where a trustee standing in loco parentis to the cestui que trust was defraying 
the latter's expenses and expected that ce:tain comparatively small amounts in his 
hands would be required in a few months for such expenses and the sums were in 
fact so expended :— 

Held that though the trustee might have invested with propriety the sums in the 
Savings Bank he was not guilty of a breach of trust in not so investing, 

__A trustee hag no right to insist on the cestui que trust giving him a release as a. 
condition precedent to his delivering trust property and will therefore be mulcted 
in costs even though he bona fide believed that he had such right. 


Appeal from the decree of the Subordinate Judge's Court 
of Tanjore in O. S. No. 8 of 1899. 


P. S. Sivaswami Aiyar for appellant, 
K. Narayana Row and G. Devasagayam for respondent.. 


. The Court delivered the following 
. JUDGMENT :—The appellant contends that the Subordinate 


Judge ovght not to have charged him with the value of the remis- 


sions made by him in 1891, 1892, 1898 and 1898. As regards 
the 50 kalams remitted in 1898 we are not prepared to say that 
the Subordinate Judge's view is incorrect, The appellant was then 
a wrongdoer in that he was improperly retaining possession of 
the plaintiff’s property after he had attained majority,-and no 
sufficient reason i1s.adduced to justify the grant of so large a remis- 
sion, if it was, in fact, granted. As regards the three earlier remis- 





— —— À —Á— 


* A, No, 156 of 1900, 6th November 1901, 
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ions they were much smallerin amount and they were granted 
long before relations between the parties were strained. They are 
proved by the appellant’s sworn evidence to have been, in fact, 
made, and to have been made on good grounds, and he is support- 


. ed by his contemporaneously written accounts, which we see no 


reason: to discredit. The appellant must be allowed the value of 
these remissious, viz., Rs. 91-9-0. 


The appellant further contends that the Subordinate Judge 
was wrong in charging him with Rs. 29-9-6 and Rs. 14-7-0 on 
account of interest on sums which the appellant ought to have 
invested for plaintiff’s benefit but did not. 


The amount of these sums and the circumstances under which 
and the periods for which they were not invested are stated by the 
Subordinate Judge in paragraphs 26 and 27 of his judgment. 
There is no proof that the appellant made any profit out of these 
sums or used them for his own purposes. Had he done so he would 
be clearly liable to the plaintiff. 


It is, no doubt, also true that where the trust property consists 
of money and cannot be applied immediately or at an early date to 
the purposes of the trust, the trustee is bound to invest the money 
for the benefit of the cestui que trust, If the trustee in the present 
case had invested the sums in his hands in the savings bank, he 
would, no doubt, have acted with propriety ; but considering that 
the trustee was im loco parentis towards the plaintiff under the will 
cf the testator and was defraying all the plaintiff’s expenses, and 
considering that the trustee also foresaw that the sums in his 
hands would, within a few months, be required for the expenses of 
the plaintiff, as they, in fact, were, we do not think that he can be 
held to have committed a breach of trust in having failed to invest 
these comparatively smali sums. We must therefore disallow these 
two items of interest to the plaintiff. 


As regards the other items objected to by the appellant, we 
concur with the Subordinate Judge. 


It was strongly contended before us that the Subordinate 
Judge should not have allowed the plaintiff proportionate costs, 
Jt was contended that the appellant acted within his rights in 
manors from plaintiff after he attained majority the balance 
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of cash admittedly in appellant’s hands on his account, and. also 
the landed and house property which belonged to plaintiff, because 
the plaintiff refused to give him a full discharge as regards his 
trusteeship ; and it was also contended that even if appellant was 
not within his strict legal right in so doing, he bond fide believed 
himself to be 50, and therefore ought not to have been mulcted in 
costs even to the extent decreed by the Subordinate Judge. 


We are not referred to any authority to show, nor are we 
prepared to accede to the contention, that a trustee is justified in 
insisting on the cestui que trust giving him a release as a condition 
precedent to his delivering the trust property to him, and a bond 
fide belief on the appellant’s part that such was his right is, in our 
opinion, immaterial as affecting the question of costs in a suit which 
was necessitated by his unlawful refusal. The obtaining a release 
is solely for the personal benefit of the trustee, and is not, in any 
sense, an act done in the execution of the trust. The cases cited 
before us by the appellant’s pleader are, therefore, inapplicable to 
the present suit. 

The proper course for the appellant was to have delivered 
over to the plaintiff the property to which-the plaintiff was admit- 
tedly entitled ; and, if nothing more was due to plaintiff, then to 
have required him to give an acknowledgment in writing to that 
effect, enforcing the right, if necessary, by legal proceedings. 


The last contention of the appellant to which we need refer 
is as regards house rent, We have already stated that the appel- 
lant improperly retained possession of the plaintiff’s house after 
he had attained majority. No doubt during the course of the suit 
the appellant presented a petition stating that he w. s ready to deli- 
ver the house to plaintiff, and the latter presented a petition stating 
that he was ready to take delivery, but beyond that the appellant 
took no steps whatever to deliver the house to the plaintiff. 

We must, therefore, hold that the Subordinate J udge was right 
in decreeing rent to plaintiff up to the date of delivery of the house 
to him. 

The decree of the Subordinate Judge will be modified to the 


extent indicated above and confirmed in other respects. 


Each party will have proportionate costs in this appeal. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Venkata Narasimha Appa 

Row Bahadur Zemindar. Appellant* in S. A. 80 of 1901. 
Vema Reddy Abbuta Row 

Naikudu 0 .. Appellant* in S. A. 81 of 1901. 


Uv. 
Sobhanadri Appa Row Baha- 
dur Garu being minor 
by manager Munshi Syed 


Bandaji Sahib .. Respondent in both. 
Landlord and Tenent— Zemindar—Lands given for private service— Discontinuance of Venkata 
service—Resumption of some lands—Notice for the remaining lands sufficient. Pine pm 


Where lands are given by a Zemindar to certain Nayaks as remuneration for 


v, 
certain private services to be rendered to him by them,it is competent to tho Zemindar Sobhanadri 


to give notice that the ser.ices are dispensed with and resume the lands. Appa Bow: 


Where after the services were discontinued, the Zemindar took possession of 
some of the lands and the Nayaks acquiesced in the same, it is sufficient if the Zemindar 
gives notice to the Nayaks of the remaining lands. 

Second Appeals from the decrees of the District Court of 
"Kistua in Appeal Suits Nos. 695 and 709 of 1899, presented against 
. the decrees of the Court of the Subordinate Judge of Kistna at 
Masulipatam in O. S. Nos. 2 and 1 of 1891 respectively. 

P. K. Nambiar and T. Rama Row for appellant. 

C. Ramachandra Row Sahib for respondents. 

The Court delivered the following 

JUDGMENT :—The finding of the District Judge that the 
lands were given to the Nayaks as remuneration for services of a 
private nature to be rendered to the Zemindar has not been 
attacked on any legal ground, and we are bound ‘by it. That ‘being 
so, it was competent to the Zemindar to give notice and resume the 
lands. Ii is found that since 1882 the services have been dis- 
continued, and that shortly after 1882 the Zemindar took posses- 
sion of the 15 kattis of land which had been in possession of the 
peons. In 1886 the Zemindar gave formal notice to the Nayaks 
that he would at the end of the fasli resume possession of the 3 
kattis of land which were in their possession. It is contended for 
the appellants that as there was no similar notice in regard to the 
15 kattis, the resumption thereof was unlawful But as the ser- 
vices had been.discontinued and possession of the 15 kattis had 


— 


* S. A. Nos, 80 and 81 of 1901. 18th September 1902, 
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been resumed by the Zemindar since 1882 to the knowledge of tlie 
Nayaks, we must hold that the Nayaks acquiesced in what was 
done, and that the Zemindar was not bound to give formal notice in 
respect of those lands. 
Both the second appeals fail and are dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Aiyar and Mr. Justice Davies. 


Periakaruppan  ... .. Appellanc*® (Defendant). 
v. à 
Palaniappa `. .. Respondent (Plaintiff). 


Practice—Cosis—Discretion—lInterference by appellate Court. 


Por Subramania Aiyar, J—The discretion of the courts below in the matter of. 


awarding costs cannot be interfered with by the High Court on second appeal. 
Per Davies, J.:—-The uniform practice of courts in this Presidency is to award 
costs only on the amount decreed to plaintiff. Velu Pillai v. Ghose Mahomed, I. L. R., 


17 M. 293 referred to. Where the award of costs by the courts below was against 


this practice it may be set aside. 

Second Appeal from the decree of the District Court of Madura 
in A. S. No. 857 of 1900 presented against the decree of the Court 
of the District Munsif of Sivaganga in O. S. No. 026 of 1899. 

P. R. Grant for appellant. 

P. R. Sundara Atyar for respondent. 

The Court delivered the following 


JUDGMENTS :—SUBRAHNANIA AIYAX, J.:—I see no reason for 


reducing the amount awarded as damages. Nor, in my opinion, is 


there any reason for disturbing the order as to costs made in the 


-eourts below in the due exercise of the discretion vested in them 


by law. I would dismiss the second appeal with costs. 

Davizs, J. :—1 agree that there is no reason for reducing the 
damages awarded tothe plaintiff. I am, however, unable to support 
the order of the courts below granting the plaintiff his costs on 
the whole amount of his claim instead of only on the amount 
decreed him inasmuch as it is opposed to the uniform practice of 
the courts in this Presidency, which is to grant costs only on the 
amount decreed. Velu Pillai v. Ghose Mahomed’. Under S. 578 
of the Code of Civil Procedure, the second appeal is dismissed with 


costs. 





* S, A. No. 900 of 1901. 13th November 1902, 
I. L. R, 17 M, 293. f 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Subrahmania Aiyarand Mr. J ustice Davies. 


-Zemindar of Tarla. .. Appellant* (Plaintiff). 
v. 
Latchiah and another .. Respondents (Defendants). 
Provincial Small Cause Courts Act (Act IX, of 1887), Ari. 13— Suit. for cess--Small Zemindar of 
Cause nature—Second appeal—Rent—Rent Recovery Act, S. 4. ps 
Latchiah. 


A suit for recovery of land-cess is not governed by Art. 13 of Act IX of 1887, and 
is therefore a suit of a small cause nature and no second appeal will lie from a decree 
passed therein if the value is less than Rs. 500. Land-cess can be included as rent 
under & 4 of the Rent Recovery Act. 


Second Appeal from the decree of the District Court of Gan- 
jam at Berhampore in A. S. No. 188 of 1900, presented against the 
decrees of the Court of the District Munsif of Sompet in O. S. 
No. 524 of 1899. 


K. Ramachandra Aiyar for P. R. Sundara Atyar for appel- 
lant. 


K. Srinivasa Aiyangar tor V. Krishnasawmt Atyar for res- 
pondents, 


The Court delivered the following 


JUDGMENT :—The land-cess can be included in the rent 
under S. 4 of the Rent Recovery Act. It can therefore be treated 
in the nature of rent. However this may be, it does not fall 
under Art. 13 of the 2nd Schedule of the Provincial Small Cause 
Courts Act. 


The total amount of rent including the land-cess not being 
Rs. 500 in value, no second appeal lies. This second appeal is 
therefore rejected with costs. The memorandum of objections is 
rejected. 


* S. A, No. 861 of 1901. 18th November 1902, 
F 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


The Aryan Bank of Vizagapatam (un- 

limited) by the Ag. Managing Direc- 
tor T. Appalanarasiah Patrudugaru ..  Appellant* 
(Plaintif 


" Decree-holder). 


Venkata Narasayyamma = ... Respondent 
l (lst Defendant 


Judgt.-debtor). 


Aryan Transfer of Property Act, S. 88—Civil Procedure Code, Ss. 230 and 244, Cl. (c)-—Decree 


bass a for sale-— Direction by appellate Court to take accounts—Application by decree-holder 
apatam 
és to Original Cowrt—Order declaring amount due—Apyeal. 

Venkata 


Narasayyam- A deoree for sale passed under S, 88 of the Transfer of Property Act is the final 
ma. decree in the suit and all proceedings subsequent to that decree for the purpose of 
enforcing and working out such decree are proceedings in execution of that decree. 


A decree for sale under S. 88 may either declare the amount due on the mort- 
gage at the date of such decree or direct that an account be taken of what will be due 
to the plaintiff for principal and interest on the mortgage on a future day which is to 
be fixed by the decree itself. 


Where a decree for sale under S. 88 directs accounts to be taken, an application 
which the decree-holder may make, for taking the account and declaring the amount 
which may be found due on the taking of such account is an application to enforce 
the decree within the meaning of S. 230, C. P. C. Such an application may be 
made to the Court which passed the original decree, and an order passed thereon is 
appealable as being one falling under 8. 244, Cl. (c) of the Civil Procedure Code. 

Appeal from the order of the District Court of Vizagapatam, 
dated 80th August 1901, in O. S. No. 87 of 1896. (Pauper Appeal 


No. 5 of.1900 on the file of the High Court). 
- C. Krishnan and T. Rangachariar for appellant. 
P. R. Sundara Atyar for respondent. 
1 he Court delivered the following 


JUDGMENT :—This is an appeal by the decree-lolder in 
O. S. No. 37 of 1896 (Pauper Appeal No. 5 of 1900 on the 
file of the High Court) agaiust the order of the District Judge of 
Vizagapatam, dated 30th August 1901, declaring in Court under 


'* C. M, A, No. 164 of 1901, lóth April 1902, 


“ey 


ar 


PARTS Y & VI.] THE MADRAS LAW JOURNAL REPORTS. 213 


S. 88 of the Transfer of Property Act the amount due to the 
decree-holder for principal and interest on the mortgage up to 7th 
August 1901, on taking an account as directed by the decree of 
this Court, dated 7th February 1901, in the above appeal. The 
respondent's pleader raises the preliminary objection that no appeal 
hes to this Court against the said order, and he admits that, if this 
objection were well-founded, the account itself should have been 
taken in this Court and the order fixing the amount should have 
been declared in Court by this Court on the 30th of August 1901. 
In our opinon the objection is not well-founded and the order 
appealed against is really one falling under S. 244 (c) of the Civil 
Procedure Code, being a question arising between the parties to the 
suit in which the decree was passed on appeal by this Court and 
relating to the execution of that decree. Following the decision 
of this Court in the recent Full Bench cases!, we hold that a decree 
for sale passed under 8. 88 of the Transfer of Property Act is the 
final decree in the suit, and that all proceedings taken subsequent 
to that decree for the purpose of enforcing and working out such 
decree are proceedings in execution of that decree. A decree for 
sale passed under that section may declare the amount due on the 
mortgage at the date of such decree, or direct, as was done in this 
case, that an account be taken of what will be due to the plaintiff 
for principal and interest on the mortgage on a future day which 
is to be fixed by the decree itself. In this case the 7th of August 
1901 was the day so fixed by the appellate decree of this Court, 
dated 7th February 1901, and the decree further provided that the 
amount that may be declared due on the 30th of August 1901 
should be paid on or before the 31st of December 1901. In our 
opinion an application which the decree-holder may make for 
taking the account and declaring the amount which may be found 
due on the taking of such account is an application to enforce that 
portion of the decree within the meaning of S. 280 of the Code of 
Civil Procedure, and that being so, the decree-holder is entitled to 
apply under 8. 583 to the Court which passed the decree against 
which the appeal was preferred to the High Court. The Court 
which is to declare the amount due by virtue of the appellate 
decree is, therefore, the Court which passed the original decree. 
In this view the order in question falls under S. 244 (c) and is 





1, Seo. Mallikarjunadu Shettt v, Lingamurti Pantulu, d'e., I, L, R., 25 M. 244. 
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analogous to orders under clauses a and b of S. 244 fixing the 
amount of mesne profits or interest payable under a decree. 


The preliminary objection therefore fails. The appellant’s 
counsel takes exception to twoitems in the account, The first 
relates to the amount of mesne profits, Rs. 12,666-10-8. In regard 
to this no evidence has been offered by the appellant to show that 
it should not be fixed on the basis of the lease, as was done by the 
Judge. . 
As regards the second item, Rs. 6,161-11-0, no doubt in the 
plaint it was credited towards the mortgage-debt sued for, but it 
was so credited towards the amount due under three mortgage 
bonds, whereas in appeal the appellant was made liable only under 
two mortgage bonds. In the absence of any evidence to the 
contrary, the District Judge ought to have credited only a propor- 
tionate share of this item towards the suin due by the appellant. 
The Vakils on both sides agree that on this account the figure 
Rs, 6,161-11-0 should be Rs. 4,407. . 


We allow the appeal to this extent and modify the sum 
declared in para 1 of the District Judge’s order by substituting 
Rs. 22,619-6-10 for Rs. 20,864-11-10. 

Appellant aud respondent will pay and receive proportionate 
costs calculated on the above two items in this Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Boddain. 


Thomas Souza m veh ..  Appellant* (Counter- 
Petitioner, Plaintiff 
v. Decree-holder). — ' 


Gulam Moidin Beari, purchaser from and 

representative of the Judginent-debtor 
&nd another on a ... Respondents (Petitioner 
and Judgment-debtor). 


Specific Relief Act, 8. 9—Clwil Procedure Code, 8. 647—Decree for possessicn— Order 
in Ewecution —áppeal— Applications for execution—Proceeding in suit-—Standiug 
crops—Purchaser from trespasser—Right to stay delivery. 

An order passed in execution of a decree passed under S, 9 of the Spocific Relief 

Act is not appealable. 


* A. A. A, O. No. 2 of 1902, llth September 1902, 
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Applications for execution of decrees are proceedings in suits. Thakur Pershad Thomas 
v. Sheikh Fakir Ullah, L. R., 22 I. A., 44 (50) and S. 647, C. P. C., referred to. iun 
A decree-holder entitled to possession of land is entitled to the land and the Gulam 
standing crops thereon, and a purchaser of the crops from a trespasser is not entitled Moidin Beari. 
in law or equity to an order deferring tho handing over of the land to the decree- 
holder until the growing crops have been gathered. 

Appeal from the order of the District d of South Canara, 
dated 26th November 1901, in A. A. O. No. 248 of 1901, presented 
against the order of the Court of the District Munsif of Mangalore, 
dated 16th August 1901, in M. P. No. 840 of 1901. (0. S. No. 218 
of 1900). 

The appellant brought O. S. No. 248 of 1900 m the District 
Munsif's Court of Mangalore for recovery of possession of plaint 
properties under S. 9 of the Specific Relief Act. He obtained 
a decree. When in execution of the decree the plaintiff applied 
for possession, the respondent who purchased from the judgment- 
debtor the sugarcane plantation standing cn the land claimed a 
right to it. The District Munsif held that the standing crops must 
œo with the land and ordered execution to issue. The respondent 
appealed. An objection that no appeal lay was overruled by the 
District Judge, who held that as purchaser trom and therefore 
representative of the judgment-debtor, the respondent had a right 
of appeal under S. 244. On the merits he held that execution may 
issue, but that the respondent must have free access to the land for 
the enjoyment of the plantation. al this order this appeal 
was preferred. 

P. R. Sundara Aiyar for appellant.—No appeal lay to the 
lower court. S. 9 of the Specific Relief Act deprives him of the 
right of appeal which he may ordinarily have. The word decree 
will also include orders in execution. See I. L. R., 12 M. 116. The 
decree for possession of the property carries with it all crops which 
may stand upon it, See I. L. R., 18 M. 215, Ib. 2 B. 617,18 W. 

R. 104. 

K. Narayana Row for respondent.—The section does not 
affect appeals from orders in execution. Orders in execution are 
not orders in suit till S. 647, C. P. C., was amended (P. R.S. In 22 
I. A. 44, the Privy Council held that the amendment only declared 
thelaw). That doesnot touch this. S. 9 of the Specific Relief Act 
should be construed in the light of the law as understood at the 
time of the Act. No decision was quoted directly deciding this 


Thomas 
Souza 
v. 
. Gulam 
Moidin Beari. 
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point. In cases which arose under a provision of the Registration 
Act very similar to this, appeals have been held to lie against 
orders in execution, See I. L. R., 5 B. 673 and I. L. R., 1 A. 588. 
12 M. case quoted is rather in my favour, as it allows one appeal 
though not asecond, S. 244 will apply to this case as my client 
was a purchaser of the property which was the subject of the 
suit and is therefore a representative of the debtor I also contend 
that the appellant is estopped because he drew the money depo- 
sibed by me in court for his costs. 

The Court delivered the following 

JUDGMENT :—We are of opinion that the decree of the Dis- 
trict Judge is wrong and must be reversed. The suit was brought 
under S. 9 of the Specifie Relief Act (Act I of 1877). By the 
last clause of that section “no appeal shall lie from any order or 
decree passed in any suit under this section,” etc. According to 


the explanation to S. 647 of the Civil Procedure Code, applications. 


for execution of decrees are proceedings in suits. This, the Privy 
Council says in Thakur Pershad v. Sheth Fakir-ullah! , 1s & mere 
statement of what was the law. The application npon which this 
decree was passed was an appeal against a decree or order in 
execution of the decree under S. 9 of the Specific Relief Act and 
therefore there was no appeal. 


“Again on the merits it appears tous that the decision is 
wrong. The plaintiff obtained a decree for possession and was 
entitled to possession as from the date of the decree at least. At 
that time the crops were standing and the plaintiff was entitled to 
possession of the land and what was on it. The land was culti- 
vated by a trespasser who after the decree sold the growing crops 
to the present applicant. We are unable to discover any right 
either in law orin equity which can entitle the -applicant to an 


order deferring’ the handing over of the land to the plaintiff until 


the.growing crops have been gathered by the applicant. 


The decree of the District Jud ge is reversed and that of the 


District Munsif is restored with costs in this and in the lower 


Appellate Court. 





l. L.-B., 22 1. ‘A. Asat 50, 


ces an, 


PARTS Y & VL] HE MADRAS LAW JOURNAL REPORTS, 217 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr.Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Achutan Nambudri ... i .. Appellant* 
E (Plaintif). 
Koman Nair and others Ms .... Respondents 
(Defendants). 


Kanom— Agreement to renew—Subsequent purchaser with notice—Rights of purchaser fo Achutan 
eject—Specific performance. - Nambudri 
v 


Where there is only an agreement to renew n kanom (or mortgage) for 12 years Koman Nair. 


and the owner sells the property to a third person who purchases with notice of the 
prior agreement, such third person can sue to eject: the porson who is in possession and 
who is entitled to get the kanom renewed under the agreement notwithstanding the 
fact that the person in possession would be in time at the institution of the suit for 


suing for specific performance of the prior agreement. 


Ramasami Pattar v. Chinnan Asari, T. L. R., 24 M. 462; and Maddison v. Alder: 
son, 8 A. O, 474, followed. 


Quare :—Whether an agreement to renew a kanom is not an agreement to lease, 
and if soa le:se within S.3 of the Registration Act and requires to be registered 


under 8$. 17. 


Second appeal from the decree of the District Court of South 
Malabar in A. S. No. 859 of 1899, presented against the decree of 
the Court of the District Munsif of Angadipuram in O. S. No. 475 


of 1898. 


Plaintiff is the appellant. The suit was to recover, with 
future michavaram, two items of Jand demised on kanom by 6th 
defendant, the owner of the lands, to the 1st defendant. The 
plaintiff had obtained a melcharth with authority to redeem the 
lands from the 6th defendant. The kanoms to the 1st defendant 
were dated 22nd June 1880 for 200 fanams. The 6th defendant 
had also received from the 1st defendant a purankadom of 1,000 
fanams. Defendants 2 to 4 deriving title to the lands from Ist 
defendant by way of gift pleaded that on the 6th August 1896, the 
6th defendant had agreed to grant a renewal of the kanom to Ist 
defendant and that therefore the plaintiff could not redeem. The 








* S. A, No. 29 of 1901. 2o 050 ct 555 35th September 1902. 
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District Munsif found the agreement of renewal a forgery, but the 
District Court found it genuine.and held that the plaintiff was not 
entitled to recover. The plaintiff preferred this second appeal to 
the High Court. 


P. R. Sundara Atyar for appellant :—The kanom to the Ist 
defendant is a lease (S. A. 1902 of 1897), and therefore without 
registration ib is void. Even if it be a mortgage, the mortgage 
amount with the purankadom exceeding Rs. 100, the kanom should 
have been registered, Ist defendant or defendants 2 to 4 deriv- 
ing title from him not having sued for specific performance of the 
agreement to renew the lease within three years from the date of 
execution are not now entitled to claim it. Their claim is now 
barred. Their allegation in the written statement that they are 
entitled to specific performance cannot be treated asa cross plaint. 
It is enough if they have not sued for specific performance 
within three years and their claim is barred on the date of 
decree. No principle of equity is applicable here as the policy of 
the Transfer of Property Act is to obtain a general registry of 
certain dealings of immovable property. 24 M. 462, 8 A. C. 474. 


The policy of the Registration Act is to secure a general registry 
of certain dealings with immoveable property, and therefore the 
kanom not having been registered cannot be recognised. The 
defendants not having sued for specific performance within three 
years of the agreement, théy cannot now claim to be entitled to it. 


J. L. Rosario for respondent :—The kanom having been 
originally for 200 fanams only did not require registration. The 
fact that there was a purankadom of 1,000 fanams does not affect 
the matter. That might have been repaid before the mortgage 
money is repaid (Bhashyam Asyangar, J. That wil be only a 
payment of a portion of the mortgage money). 

The Court delivered the following 

JUDGMENT :—Before deciding this second appeal we desire 
to have a finding as to whether the plaintiff when he obtained the 
melkanom had notice of the prior agreement to renew by 6th 
defendant in favour of 2nd defendant evidenced bv Exhibit I. 
The District Judge is requested to return a finding on this issue 
within four months. Further evidence may be taken. 
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Seven days will be allowed for filing objections after the find- 
ing has been posted up in this Court. 


In compliance with the above judgment, the District Judge 
submitted the following 


Finding :—I am directed to record a finding on the point 
whether the plaintiff, when he obtained the melkanom, had notice 
of the prior agreement to renew by 6th defendant in favour of 2nd 
defendant evidenced by Exhibit I. The facts of the case are already 
recited in the judgments of the District Munsif and of my predeces- 
sor. The plaintiff sues on a melkanom deed, Exhibit A, dated 24th 
January 1898, to recover two items of land formerly in the 
possession of the 1st and 2nd defendants, who are husband and 
wife. It has been proved that prior to this date, the 6th defendant, 
who is the jenmi of the property and the grantor of Exhibit A, 
had accepted renewal fees from the 2nd defendant and had 


promised to give her an extension of kanom for 12 years under 
Exhibit T. 


[The Judge after discussing the evidence as to notice conti- 
nued]:—I think the probabilities arè decidedly in favour of the 
plaintiff having known of the existence of the receipt Exhibit I. 
On all these grounds I find that the plaintiff had notice of the 
prior agreement referred to. 


This second appeal coming on for final hearing after ihe 
return of the finding; the Court delivered the following 


JUDGMENT :—The finding that the plaintiff had notice of 
the agreement to renew, evidenced by Exhibit T, is not seriously 
‘impugned. We accept the finding. 


But it is argued on behalf of the appellant that the kanom 
held by the 2nd defendant is really a lease, and that Exhibit I, as 
an agreement to renew a lease, is a lease, according to the defini- 
tions of that term in S. 8 of the Indian Registration Act, and that 
its registration is therefore compulsory under S. 17 (d) of the Act, 
and also that though Exhibit I contemplates the execution of a 
further document, yet clause (h) of S. 17 of the Registration Act 
does not exempt Exhibit I from registration, inasmuch as the 

G 
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exemption under clause (A) is limited only to the instruments 
specified in clauses (5) and (c) of S. 17. It is further contended 
that if the kanom held by the 2nd defendant is to be regarded in 
law as & mortgage, not as a lease, the agreement. to give a 
renewed kanom will be for the original kanom amount of 200 
fanams and for the purankadom of 1,000 fanams, the aggregate 
of which sums is more than Rs. 100, and that under the Transfer 
of Property Act, S. 59, the kanom which was intended to be 
created can be effected only by an instrument in writing registered 
and that therefore the 2nd defendant at the date of the suit had 
acquired no interest in the property which would bar the plaintiff's 
right to redeem the then subsisting mortgage, the term of which 
had expired. It is not necessary in this case to decide whether 
the kanom is to be regarded as a lease, and not merely a mortgage, 
as, in our opinion, the plaintiff must succeed on the 2nd ground. 
The 2nd defendant’s pleader argues that at the date of the suit the 
2nd defendant was in a position to enforce specific performance 
of the contract to renew evidenced by Exhibit I, though she may 
now be barred by limitation from doing so. 


The fact, if it be so, that the 2nd defendant was then in such 
a position, does not, in our opinion, satisfy the requirements of the 
Transfer of Property Act, the policy of which is to secure a public 
registry of mortgages affecting immoveable property exceeding 
Rs. 100 in amount. 


In the absence therefore of a registered instrument in support 
of the 2nd defendant’s alleged title to hold the kanom for a further 
period of 12 years, we must hold that the 2nd defendant has no 
valid answer to the plaintiff's claim to redeem. Ramasam Pattar 
v. Chinnan Asari, and Maddison v. Alderson? 


We allow the appeal, set aside the decree of the Lower 
Appellate Court, and restore the decree of the District Munsif 
with the modification that the compensation payable to the defend- 
ants 2 to 4 shall be that fixed by the Lower Appellate Court ; and 
the time for redemption is extended until this day six months. 


The 2nd to 4th respondents must pay the plaintiff's costs in 
this and in the Lower Appellate Court. 





1. I, L. R. 24 M, 462. 2. 8A. C. 474, per Lord Selborne. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr, Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Mohamedsha Khan Sahib and others... Appellants* (Plaintiffs). 
v. 
Srinivasulu alias Srinivasa Rao and 


others ... d T ... Respondents, (Defendants 
9, 1 & 2 and legal reptves. 
of 4th defendant). 

Several attaclunents—Sale in pursuance of one—Sale set aside under S. 310-A-— Mohamedshn 
Revival of other attachments— Waiver. Khan Sahih 
Where a sale held in execution of. a decree is set aside under S.310-A by E 

payment to the decree-holder who brought the property to sale, the attachment made 

at the instance of other decree-holders is not thereby cancelled. 

Where, by way of caution, a deoree-holder who has previously attached the 

property of his Judgment-debtor asks for re-attachment, he does not thereby abandon 

or waive the original attachment especially when he refers to the prior attachment 

as Subsisting and asks for re-attachment only if the court should deem it necessary. 


Second appeal against the decree of the Subordinate Judge's 
Court of Kistna at Masulipatam in A. S. No. 157 of 1900, 
presented against the decree of the Court of the District Munsif of 
Masulipatam in O. S. No. 760 of 1898. 

P. S. Bivaswamà Atyar for appellant. 

P. V. Seshagiri Aiyar for 1st respondent. 

The Court delivered the following 

JUDGMENT:—The sale never having been confirmed, but 
having been set aside under section 310-A, OC. P. C., was not a 
completed sale, and that sale therefore cannot have tle effect of 
removing the attachment which had previously been made at the 
instance of another decree-holder, ihe present respondent, who 
would have been entitled to rateable distribution under section 295 
of the ©. P. C. only if the sale had not been set aside. The 
appellant also contends that the attachment was abandoned by- 
the respondent, because he again caused an attachment to be made 
after the sale was set aside under section 810-A. This was only a 
precautionary step and cannot amount to an abandonment of 
the prior attachment, and we may add that the petitioner expressly 
stated in the petition that the former attachment was in law sub- 
sisting, but that if the court thought it necessary a re-attachment 
might issue. The decree of the Subordinate Judge is therefore 
right, and this second appeal 1s dismissed with costs. 


Ma-S, A. No. 669 of 1901, ^. 8rd Cotober 1902, 


222 THE MADRAS LAW JOURNAL REPORTS. { VOL. XIII, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Aiyar and Mr. Justice Davies. 


Mathureswara Bhattar and another ... Appellants” 
T (Defendants 1 and 2). 
Karpura Kutti Bhattar and another — ... Respondents 


(Plaintiffs). 
Mathures- Joint owners—Refusal of some to sign patta—Rent due by tenant irrecoverable—Right | 
wara Bhattar of others to sue for damages. l 
v. 
Karpura Where in consequence of the refusal of some of the co-owners of a land to sign a 
KuttiBhattar. patta for acceptance by the tenant, rent due-by the tenant became irrecoverable, the 
co-owners who so refused to sign would be liable to the others for the loss sustained 
by them as regards their share of the rent. 
The fact that aremedy for partition was open to the other owners would not 
take away the right of the latter to sue for damages. 
Appeal from the decree of the District Court of Madura in 
A. S. No. 520 of 1901, presented against the decree of the pastries 
Munsif of Madura in O. S. No. 541 of 1900. 


P. S. Sivaswami Aiyar for appellants. 

P. R. Sundara Atyar for respondents, 

The Court delivered the following 

JUDGMENT :—As the District Judge has pointed out the 


defendants were under a legal obligation to join the plaintiffs in 
the puttahs tendered to the tenants, Section 3 of the Rent 
Recovery Act requires the Inamdar to grant a puttah to the tenant, 
aud under the rulings of this court when there are joint Inamdars 
all of them must join in granting the puttah. Under section 7 of 
the same Act rent canhot be recovered unless such puttah has been 
. granted. Owing to the defendants’ refusaljto join the plaintiff the 
rents for the faslis named in the plaint have become irrecoverable, 
and the plaintiffs’ share has been lost to them. In circumstances 
such as the present, we think that there was [not only a legal 
obligation on the defendants with reference to the tenant, but also 
between them and the plaintiffs inter se. To hold otherwise would 
be to allow a co-owner with impunity so to conduct, himself in 
regard to the commen property as would result in its being damag- 
ed or destroyed. IE there is one obligation between co-owners 


* A, A. O, No, 62 of 1902. 27th October 1902, 
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stronger than another, it is that each shall do what is just, reason- 
able and necessary for the preservation of the joint property. 
Dealing with the obligations springing from the relations between 
co-owners, Domat lays it down generally that those who have an 
affair or other thing in common together are mutually account- 
able to one another for their management and their conduct in 
relation to it, and every one of them must answer for the damage 
or loss which they may have occasioned to the common thing 
(Civil Law, Article 1492). In this case the refusal of the defend- 
ants to sign the puttah entailed loss to the plaintiffs, and if that 
refusal was not justifiable, the defendants are clearly hable to the 
plaintiffs in damages. Assuming that the plaintiffs could obtain 
partition of the joint estate, that fact does not debar them from 
their remedy for damage to that estate while it remains joint. 


The order of remand was therefore right, and the appeal is 
dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice and 
Mr. Justice Benson, 


Arunachela Reddi and another ..  Appellants* 
(Defendants 3 & 4). 
V. : 
Chidambara Reddi ... T . Respondent 


(Plaintif). 
Guardian and ward—Testamentary | guardian — Alienation by de facto guardian— 
Necessity— Acquiescence. : i d 


An alienation of a minor's estate made by the natural and de fasto guardian will 
be valid if for necessity notwithstanding that there was a testamentary guardian 
in existence (especially where such testamentary guardian had acquiesced in the 


alienation). 

Second Appeal from the decree of the District Court of 
Trichinopoly in A. S No. 117 of 1899, presented against the decree 
of the Court of the District Munsif of Kulitalai in O. S. No. 408 
of 1808. 

P. S. Sivaswame Asyar for appellants. 

T. Natesa Aiyar for respondent. 





93 S. A, No, 840 of 1901. m 29th October 1902. 
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The Court delivered the following 


JUDGMENT:—The Lower Appellate Court decided against 
the validity of the alienations to defendants 3 and 4 on the ground, 


(1) that they were made by the 1st defendant who was the 
de facto guardian of the minor, her adopted son, at a time when 
there was a testamentary guardian who had been appointed under 
the will of the widow’s husband. 


(2) that the alienees had failed to show that the alienations 
were necessary in the interest of the minor. 


As regards the Ist ground it is well settled that an alienation 
may be validly made by a de facto guardian (assuming, of course, 
the necessity). In the present case, the Ist defendant, as the 
minor’s mother, was his natural guardian. The evidence shows 
that the testamentary guardian, the plaintiff's father, (2nd defend. 
ant), acquiesced in the alienations made by the 1st defendant 
and that he assisted her in the management of the estate. In 
our judgment the fact that at the time the alienations were 
made by the 1st, defendant, the 2nd defendant had been appointed 
testamentary guardian is no ground for holding that it was 
competent for the 1st defendant to make the alienations. 


As regards the question of necessity, the documentary evidence 
shows that the alienations were made in part for the purpose of 
discharging a liability incurred by the husband of the Ist 
defendant and in part in connection with litigation in which the 
question of the validity of the minor’s adoption was involved. 


No doubt the alienees were near relatives of the Ist defendant 
but there is nothing to suggest that in making the alienations 
to them she was acting otherwise than in the interest of the 
minor’s estate. 


We think the evidence shows the necessity for the alienations, 
and we accordingly allow the appeal of the 8rd and 4th defendants, 
and restore the Munsif’s decree. 


The plaintiff must pay the costs of these defendants, here and 
in the Lower Appellate Court. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Benson. 


Sabapathy Chetty bs can ^... Appellant* 
( Plaintaff). 
v. 
Rangappa Naicken ld: m .. Respondent 
(Defendant). 
Revenue Recovery Act (II of 1 64), S. 59 —Revenue sale—Sale not confirmed— Owner Sabapathy 
when aggrieved —Swit for setting aside sale— Limitation. Chetti 
v. 
Rangappa 


The title of a purchaser in a revenue sale becomes complete only on confirmation Naicken. 
by the Collector and the purchaser becomes entitled to possession and to have the 
lands registered in his name only after such confirmation. The owner whose property 
is sold for arrears of revenue cannot be said to be a person “ aggrieved’ within 
the meaning of S. 59 of Act II of 1864 until such confirmation by the Collector and 
may therefore bring a suit for setting aside the sale within six months from such 
date. Decision in Venkata v. Chengadu, I. L. R., 12 M. 168 is no longer applicable. 


Second Appeal from the decree of the District Court of 
of Madura in A. S. No. 809 of 1900, presented against the decree 
of the Court of the District Munsif of Tirumangalam in O. S. 
No. 31 of 1900. | 


K. Srinivasa Atyangar for appellants. 
R. Kuppusams Aryar for respondent. 
The Court delivered the following 


JUDGMENT :—We do not think that the District Judge was 
right in holding that the day on which the property was put up 
for sale anid knocked down was the date on' which the plaintiff's 
causé of action arose, The provisions of S. 88 of the Act II (of 
1864), which were first enacted asan amendment by Act III of 
1884, show that until confirmation by the Collector the sale 
proceedings are incomplete, and are liable to be set aside or 
confirmed by the Collector either on the application of the parties, 
or of his own motion. It is the confirmation of the sale which gives 
to the purchaser the right to possession, and to have the lands 
registered in his name. Until the sale proceedings have been 


SS | MÀS Pa 
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confirmed, it cannot properly be said that the rights of persons 
whose interests will be affected by the sale are injured so as to 
give them a right of suit as persons aggrieved within the mean- 
ing of S. 59 of the Act. To hold otherwise would lead to the 
unreasonable result that a party would be obliged to take futile 
proceedings before the expiry of six months from the sale in order 
to protect himself against the possible action of the revenue 
authorities in connection with the sale at some subsequent time. 
For example, in the present case, the sale was set aside by the 
Deputy Collector, (who was entitled to confirm or set it aside 
under the law) on the 16th December 1898, i. e., before the expiry 
of six months from the date of the sale (19th August 1898). It 
was not until long after the expiry of the six months that the 
Collector reversed the Deputy Collector’s order .and confirmed the 
sale. If the view adopted by the District Judge, and urged for | 
the respondent, were correct, the present plaintiff should have 
brought a suit as an aggrieved party within six months of the 
sale, though he had obtained satisfaction and got the ‘sale ‘set 
aside by applying to the Deputy Collector, and had no further 
grievance. It is scarcely necessary to say that the Legislature 
could not have intended the taking of such futile proceedings, and 
the only reasonable view is „that, in cases like the present, there 
is no grievance giving a right to sue until there is an order 
confirming the sale. . 


The decision in Venkata v. Chengodia' was in regard to a sale 
that took place before the provisions of the present S. 38 were 
enacted and when the law made no provision for the confirmation 
of sales by the Collector and when therefore the sale was complete 
as soon as it was held. That decision has no bearing on the present 
case. We set aside the decree of the District Judge and remand - 
the appeal for decision on the merits. Costs in this Court will 
abide the result. 


1, IL, B,12 M, 168, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. E 2 Benson and Mr. Justice di... Aiyangar. 


5innu Sastryal asas Ramasawmy 


Basbryal — ... i ... Appellant® (4th Defendant) 

: « Petitioner. 
Subramania Sastryal and another ... Respondent (Plaintif Coun- 
ter-Petitioners.) 

Venkatrama Sastryal and another ... Appellants* (Petitioners, 
" Defendants 2 and 4.) 
Subramania Sastryal and 2 others ... Respondents (Counter- Peti- 
tvoners, Plaintiffs and 

l Purchasers). 

Decree—Egecution—Res Judicata— Order to sell property free of mortgage—Mortgagee’s 


consent— Decree-holder proceeding to sell subject to mortgage— Notice to morigagee 

and judgment-debtor 

Where an order was obtained with the consent of the mortgagee for the sale of 
property free of the mortgage in execution of a money-decree, the decrec-holder 
cannot without notice to the mortgagee or tho Judgment-debtor get the order revoked 
and proceed to sell the property subject to the morigage. 


Appeals from the orders of the Subordinate Judge’s Court of 
Kumbakonam, dated 25th January 1902 and 18th April 1902 in 
C. M. P. Nos. 76 & 261 of 1902 respectively in O. S. No. 11 of 1899. 


V. Krishnasami Aiyar, V. C. Seshachariar and C. V. Krish- 
nasamy Avyar for appellant. 

P. S. Sivaswami Astyar and K. Ramachandra <Atryar for 
respondents. 

The Court delivered the following 

J UDGMENT :—We think that the order of the Subordinate 
Judge to sell the properry subject to Krishnaier’s mortgage was 
wrong. The Subordinate Judge had previously, with Krishnaier's 
consent, ordered that the property should be sold free of his mort- 
gage, and that order ought not, on the application of the decree- 
holder, to have been virtually revoked, and that without notice to, 
or the consent of, Krishnaier or his representatives or the 
Judgment-debtor. The Judgment-debtor justly complains that if 
the property was to be sold free of incumbrance (as originally 
ordered) it could be sold in conveniently small lots, for which 
there would be a larger circle of bidders, and that a higher price 
would thus have been realized. 


* A, A. O. Nos. 28 & 72 of 1902. 10th November 1902, 
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We may add that on the 29th January 1902, while the sale, 
which began Mile 23rd, was still in progress, the Judgment- 
debtor obtained an order from the High Court AR. anterim stay 
of the sale,and his local Vakil at Kumbakonam informed the 
Subordinate Judge of the fact, that the order would reach 
him next day, and asked for añ adjournment or rather continuance 
of the sale until the next day, 30th, but the Subordinate Judge 
under the erroneous impression that the seven days from the 28rd 
(during which the sale could be continued without a fresh procla- 
mation) expired on the 29th, refused to grant the application. It 
is clear that but for this mis-apprehension the Subordinate Judge 
would have continued the sale on the 30th, and then stayed if, as 
he was bound to do, on receipt of the High Court order. On these 
grounds we must set aside both the orders of the Subordinate 
Judge appealed against, and the order confirming the sale, and 
direct the Subordinate Judge to re-sell the property, after issuing 
a fresh proclamation in due form, 


Appellants must have their costs in both courts. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Benson and Mr, Justice Bhashyam Aiyangar. 


Subbammal... Tm m ..  Appellani*. 
(Defendant). 

v. 
Muthu Pathan T je .. Respondent 
(Plaintiff). 


Benamidar—NMorigage with consent of real owaer—Payment by benamidar—Charge. 

Where a benamidar executes with the consent of the real owner a mortgage for a 
consideration binding upon the real owner, a payment made by the benamidar of the 
mortgage amount is nob an officious and voluntary payment and the benamidar is 
en titled to a charge upon the property. 


Bhugwati Prasad v. Radha Kishen’ applied andfollowed. 


Second Appeal from the decree of the District Court of Trichi- 
nopoly in A. S. No. 186 of 1899, presented against the decree of the 
Court of the District Munsif of Trichinopoly in O. S. No. 4 of 1897. 


P. R. Sundara Asyar for appellant. 
T. Natesa Aiyar for respondent. 


se 


* S. A. No. 788 of 1901. llth November 1902. 
1, T. L. R., 15 A. 304. 
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The Court delivered the following 


JUDGMENT :—The plaint is not drawn up with sufficient 
clearness to disclose exactly the cause of action on which the suit 
is based nor does it appear clearly that the property over 
which the plaintiff claims a charge was purchased subject to a pre- 
existing mortgage which the plaintiff undertook to discharge. In 
O, S. No. 22 of 1898, the plaintiff relying upon his title as 
purchaser sued to eject the defendant, but it was held by the Court 
of Appeal that the defendant was the real purchaser and that the 
sale-deed was taken only nominally in plaintiff’s name. The find- 
ing therein being conclusive in the present suit, the plaintiff now 
sues to recover the sum of Rs, 311-5-6 as a charge upon the said 
property on the ground that he paid the principal of that sum, 
partly on the 21st May 1892 and partly on the 15th March 1893, 
to one Krishna Pathan in discharge of a mortgage on the said 
property made to him by the plaintiff himself on the 16th April 
1888 ; and as appears from para. 3 of the District. Munsif’s revised 
judgment, the plaintiffs case seems to be that Krishna Pathan’s 
mortgage is connected with the discharge of the original mortgage 
subject to which the property in question was bought for the 
defendant in the name of the plaintiff, This however is not clearly 
stated in the plaint nor established by evidence. The defendant, 
however, in her deposition admits that the mortgage in favour of 
Krishna Pathan was made for her benefit and with her consent, 
and her plea was that the said mortgage was discharged by the 
plaintiff with her own money and that therefore he is not entitled 
to recover it from her. Both the Courts below concur in finding 
that her plea is false and that the plaintiff discharged Krishna 
Pathan’s mortgage with his own money, and they passed a decree in 
his favour for recovery of the same as & charge upon the property, 
the claim to recover it as a debt being dismissed as barred by the 
law of limitation. ' 


The only question for determination, therefore, in this appeal 
is whether the plaintiff has acquired a charge upon the property by 
his having discharged the mortgage-debt to Krishna Pathan. "That 
morigage having been made by the plaintiff with the consent of 
the defendant and for her benefit, it was a valid incumbrance on 
the property as against the defendant, and the plaintiff having 
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made himself liable, at the defendant's request for the. debt con- 
tracted from Krishna Pathan, he cannot be regarded as having 


paid Krishna Pathan’s debt officiously or as a mere volunteer. 


As between himself and the defendant, the latter was bound to- 
discharge the same and she not having done so, the plaintiff | 
discharged the obligation he was under to Krishna Pathan and by 
such payment relieved the property, for the benefit of the defend- 
ant, from Krishna Pathan’s inoumbrance. Under these circum- 
stances, the decision of the Privy Council in Bhagwati Prasad v. 
Radhakishen' is a clear authority that the plaintiff is entitled in 
equity to have it declared that the amount claimed by him is a 
charge upon the property. f 

In that case, in execution of a money-decree, the judgment- 
debtor's properby was attached and brought to sale and the same 
was by desire of the judgment-debtor (Bir Bhaddar) and for 
his benefit, purchased, by Nandan Tewari (his agent) who, by 
hypothecating the property to one Sargu Prasad raised a loan and 
paid the same into Court to complete ihe purchase. Sargu Prasad 
brought a suit on the mortgage bond against Nandan Tewari, the 
ostensible purchaser and in execution of the decree which he 
obtained on the mortgage, became the purchaser of the mortgaged 
property. Ina suit subsequently brought against Sargu Prasad, 
by Bir Bhaddar, it was however held by the Indian Courts that 
Sargu Prasad was aware that Nandan Tewari was only a benami 
purchaser and that therefore the mortgage which he obtained from 
him, the decree thereon and the sale in execution thereof were 
invalid as against Bir Bhaddar. Sargu Prasad thereupon brought 
a suit against Bir Bhaddar and Nandan Tewari for the recovery 


‘of the amount lent by him to Nandan Tewari on the mortgage 


executed by the latter and claimed to enforce payment of the same 
also as an equitable charge upon the property in the hands of Bir 
Bhaddar even if the mortgage as such was not binding upon him, 
On appeal by Sargu Prasad, the Judicial Committee of the Privy 
Council in giving a decree in his favour stated as follows (at page 
909) :—“ After the judgment in the former suit it might be difficult 
to hold that the deed executed by Nandan Tewari wasa valid 
hypothecation of the property, and it is not necessary to decide 
that question. The facts admitted by Bir Bhaddar and also found 


(07 ^ LL. BR. 15 A. 804, 
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by the Court in the former suit between these parties are sufficient 
‘to show that the appellant (the representative of Sargu Prasad) is 
entitled in equity to have it declared that the sums claimed with 
interest are a charge upon the property." 


It will be observed that the Privy Council considered it 
unnecessary to decide whether the mortgage as such was or was 
not binding upon Bir Bhaddar inasmuch as it had been decided 
by the High Court in a previous litigation between the same parties 
that the mortgage and the sale in enforcement thereof were invalid 
as against Bir Bhaddar. Their Lordships, however, came to the 
conclusion that quite independently of the charge created by the 
mortgage, Sargu Prasad was entitled in equity to a charge against 
the property in the hands of Bir Bhaddar for whom his agent 
Nandan Tewari purchased the property by means of the loan 
advanced to him for that very purpose by Sargu Prasad. The 
plaintiff’s claim in the present case to an equitable charge is even 
stronger inasmuch as the incumbrance which was discharged by 
the plaintiff under au obligation which he entered into at the 
request of the defendant was according to her own admission 
binding upon her. 


The second appeal therefore fails and is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Bensonand Mr. Justice Bhashyam Aiyangar. 


Marimuthu Udaiyan and others ... Appellants* ( Defendants8 to 7). 
v. 

Subbaraya Pillai and others ... Respondents (Plaintiffs 2 to 7 & 

lst Dedendanis). 

Civil Procedure ‘Code Ss. 294, 295, 312, 314 and 622—Purchase by Decree-holder— 

No permission of Court—Application to set aside—Confirmation—Person interested in 


sale—-Limitation Act, Act 166—Judgment—debtor’s sons—Void or Voidable— Restitution 
—Sale to a bona-fide pwrchaser.. 


The sons of a judgment-debtor are not persons interested in the sale of ancestral 
_ property held in execution of a money-decree against their father so as to be ontitled 
to apply for setting aside the sale under S. 294, 


Persons entitled under S. 295 to rateable distribution in the assets realized by 
the sale may be entitled to apply under S. 294 for setting aside the sale. 


* B. A. No, 929 of 1901, .. , 24th November 1902. 
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An application to set aside the sale under 8. 294 must be made within 30 days 
fiom the date of the sale under Art. 166 of Sch, II of the Limitation Act. 

No sale can be confirmed under Ss. 812. and 314, C. P. C., and become absolute 
until the expiration of such 30 days. 

Where a sale, held In October 1887, was set aside under S. 294, C. P. C., upon an 
application made by the sons of the judgment-debtor in June 1888 long after the 
expiry of the 30 days prescribed by Art. 166 of the Limitation Act, and long after the 
gale was confirmed, the High Court might when the order setting aside the sale came 
tə its notice in a cage between the sons of the Judgment debtor and the purchaser for 
racovery of possession, set aside the said order under S. 622, C. P. C. 

A purchase made by the decree-holder without the permission of the Court is 
not void, but only voidable undor S. 294, C. P. C. 

When a sale is set aside under S. 294, C. P. C., the judgment-debtor who has 
been benefited by the satisfaction of the decree in whole or in part must make 
restitution. 

The execution of the decree will be reopened, the purchase-money if paid must 
be refunded to the purchaser and the decree-holder will be held responsible for any 
deficiency in the price which may happen on the resale and for the expenses 
incidental thereto. 

When restitution is impracticable as where the decree-holder purchaser has 
sold property to a person who has purchased it bona fide, a sale cannot be sei aside 
under S. 294 at the instance of the judgment-debtor or of any person interested in 


the sale. 

Second Appeal from the decree of the District Court of Salem 
in A. S. No. 258 of 1899, presented against the decree of the Court 
of the District Munsif of Salem in O. S. No. 246 of 1895. 


P. S. Stvaswami Atyar for appellants. 


Respondents were not represented. 


The Court delivered the following 


JUDGMENT :—The Ist defendant sued the Ist and 8th 
plaintifis and the 9th defendant in O. S. Suit No. 503 of 1885 on 


the file of the District Munsif’s Court, Salem, on & mortgage bond 


executed by them, and in execution of the decree obtained therein, 
the mortgaged properties were sold on the 27th October 1887 and 
were purchased by the 2nd defendant, who was vlaced in pos- 
session of the same after the sale had been confirmed and certificate 
issued to him. - 

In April 1888, the 3rd defendant, father of defendants 4 to 7, 
became the purchaser of the property from the 2nd defendant and 
obtained possession of the same. 


~ 
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In June 1888 plaintiffs 2, 9, 4, 5 and 7, all these minors, the 
sons of the 1st and 8th plaintiffs and of the 9th defendant applied 
under S. 294, Civil Procedure Code, to have the sale set aside on 
the ground, among others, that the 1st defendant himself purchased 
the properby through his agent the 2nd defendant without having 
obtained the permission of the Court to bid at the sale. The 
District Munsif holding that the mortgage which had been made 
before the birth of the applicants was binding uponsthem, and. that 
besides, their application was barred by the law of limitation, 
dismissed it on the 20th July 1888. The 3rd defendant also was 
a party to these proceedings. In appeal the order of the District 
Munsif was reversed and the application remanded (on the 28rd 
July 1890) for disposal on the merits. The District Munsif after 
going into the merits of the case, came to the conclusion that the 
Ist defendant himself was the purchaser, and holding that the 3rd 
, defendant had no locus standi to take part in the proceedings and 
that he ‘need not therefore recognize him as a necessary party 
at all to these proceedings, set aside the sale by his order, dated 
-the 28th September 1891 (Exhibit F). This order appears to 
have been confirmed on an appeal which was preferred by the 2nd 
defendant to the District Court. 


Thereupon the plaintiffs and the 9th defendant applied to the 
District Munsif for restoration of possession from the 8rd defendant, 
but the application was rejected on the ground that their remedy 
was by a regular suit, and this order of the Munsif was also 
upheld on appeal by the District Judge (31st July 1894). Hence 
the present suit, instituted. on the 25th April 1895. 


The District Munsif decreed the plaintiff's suit by his decree, 
. dated the 14th September 1896. On appeal by defendants 8 to 7, 
the then District Judge reversing the Munsif’s decree remanded 
the suit to be disposed of on the merits, holding that the 8rd 


defendant was not bound by the order of the District Mumsif 


(Exhibit F, dated the 28th September 1891), setting aside the sale 
inasmuch as the District Munsif in passing that order held that 
the 3rd defendant had no locus standt and was therefore nota 
necessary party at all, On this remand, the District Munsif, after 
framing and trying 17 issues, passed a decree in favour of plaintiff, 
2 to 7 alone, adjudging to them their shares in the mortgaged 
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property and dismissed the suit so far as it related to the shares 
of the 1st and 8th plaintiffs and the 9th defendant. ‘This decree 
was confirmed on appeal by the (present) District. Judge, and this 
second appeal is preferred by defendants 8 to 7 against that 
portion of the decree which adjudged to plaintiffs 2 to 7, their 
respective shares in the property. 


The only findings of fact which alone need be noticed here and 
which are conchislve in this second appeal are that the mortgage 
debt is binding upon plaintiffs 2 to 7, that the 2nd defendant's 
purchase in the auction sale was benami for the 1st defendant, 
who admittedly did not obtain the permission of the Court under 
S. 294, and that the 8rd defendant purchased the property in good 
faith, for valuable consideration, from the 2nd defendant. 


Plaintiffs 2 to 7 were not parties to 0. S. No. 803 of 1885, 
and the application for setting aside tho sale was not made by 
their fathers, viz., the 1st and 8th plaintiffs and the 9th defendant 
who alone were the judgment-debtors therein. The decree as 
such will not bind plaintiffs 2 to 7, and if in the presont suit it had 
been established that the mortgage debt was not binding upon 
them, the sale in execution of the decree in O. S. No. 508 would 
not have affected their shares and they would have been entitled 


' to the decree which has been passed in their favour. Under Ð. 294, 


Civil Procedure Code, the application for setting aside the sale 
may be made by the judgment-debtor or any other person interest- 
ed in the sale. Persons entitled under S. 295 to rateable distribu- 
tion in the assets realized by the sale and as such interested iu the 
sale may be entitled under 5, 294 to apply for setting aside tlie 
sale, and Art. 166 of the second schedule to the Limitation Act, 
1877, prescribes a period of 30 days to be reckoned from the date 


. of the sale, for making an application under S. 294, Civil Procedure 


Code, and. under 8s. 812 and 314, Civil Procedure Code, no sale 
can be confirmed and become absolute before the expiration of the 
said period of 80 days. Plaintiffs 2 to 7 were neither judgment- 
debtors in O, S. No. 508, nor persons interested in the sale under . 
the decree therein, and it was not therefore competent to them to 
intervene under S. 294 and apply for setting aside the sale,—and 
that, after the sale had been confirmed—and seek to avoid the 
sale as against the 8rd defendant who had become a bond. fide 
purchaser for value without notice, prior to such application. 
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Even assuming that they could thus apply, tliey could not be ina 
better position than if they had been joint jndgment-debtors with 
théir fathers. If they had been so, the ordinary period of 80 days 
prescribed by Art. 166 of Act XV of 1877, would not by reason of 
their minority be prolonged by S. 7 of the Limitation Act inas- 
much as at the time when the right to apply under S. 294 
accrued, 4..e., the date of sale, all the judgment-debtors were not 
minors. Periasami v. Krishmayyani. | 
In cases in Which under S. 294, a sale is liable to be set aside 
on the ground that the decree-holder himself made the purchase, 
directly or through another, the section only contemplates the 
setting aside of the sale in toto and does not warrant its being set 
aside in part. The effect of setting aside a sale under S. 294, Civil 
Precedure Code, is that the judgment-debtor who has been bene- 
fited by satisfaction of the decree, either in whole or in part as the 
case may be, by reason of the sale sought to be set aside, has to 
make restitution by the execution of the decree being re-opened (and 
the purchase money if paid, being also refunded to the decree-holder 
purchaser), the decree-holder however being by law held respon- 
sible for any deficiency in the price which may happen on the 
resale, and for the expenses incidental thereto. But such restitu- 
tion is impracticable i in favour of a purchaser for value from the 
decree-holder or from the purchaser benami for the decree-holder. 
A purchase by the decree-holder, without the permission of the 
Court (whether made by himself or through another person), 
being, under 8. 294, Civil Procedure Code, not void, but only void- 
able, it cannot for the above reasons be avoided against a trans- 
feree in good faith for valuable consideration, and this is in accord- 
ance with the principle of law that as a general rule, the right to 
avoid an avoidable contract is determined when the vendee has, 
before the vendor’s election to avoid, transferred the property to a 
purchaser in good faith for valuable consideration (Babcock v. 
Lawson? affirmed on appeal The Horlock? Leake on Contracts, 3rd 
Edition at p. 327). In the present case, it being found that the 
Ist defendant, the decree-holder in O. S. No. 508, purchased the 
property through the 2nd defendant, the purchase money must 
have been naturally paid into Court and drawn by the Ist defend- 
ant. Whether the decree was thus fully satisfied and whéther out 


1. I.L, R., 25 M. 481, F.B. 2. 5Q.B. D. 284. 3. L.R. 2 P. D, 243, 
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"san of the purchase money, any balance remained, which was paid to 
y. the judgment-debtors, it does not appear. Ifa sale could, under 
a S. 394, be set aside as against a transferee in good faith for con- 
sideration—(like the 8rd defendant herein)—from the decree-holder 
purchaser, the result would be that the party seeking to set aside 
the sale would bein a more advantageous position than if the 
decree-holder purchaser had not transferred the property to a third 

person. 


The plaintifisin bringing the present suit do not even offer any 
restitution in favour of the 3rd defendant, who is the only contend- 
ing defendant in the suit. In our opinion, the proceedings of the 
Court in O. S. No. 508 of 1885, setting aside the sale under S. 294, 
Civil Procedure Code, on application made by plaintiffs 2 to 7 
—and even that, long after the confirmation of the sale—cannot 
affect the 8rd defendant, who becamea bona fide purchaser for 
value prior to the commencement of the proceedings instituted by 
plaintiffs 2 to 7 under S. 294, Civil Procedure Code. As already 
stated, the District Munsif in his final order, dated the 28th Sep- 
tember 1891, setting aside the sale held that the 8rd defendant 
had no locus standi in respect of the proceedings and was there- 
fore not a necessary party at all thereto. From the materials on 
record, ibis not easy to determine whether notwithstanding such 
declaration by the District Munsif, the 8rd defendant should or 

should not legally be regarded as having been a party to the said 
order. If the correct view be that the 3rd defendant should in 
law be regarded as a party to the said order, it may be that the 
same should formally be set aside to entitle the 3rd defendant to 
an adjudication in this suit, inconsistent with the said order. Tho 
order of the District Judge, however, which confirmed the same 
was under S. 588, Civil Procedure Code, final and no appeal lay 
therefrom to the High Court, and it is therefore competent to the ~ 
High Court to sct aside such order under S. 622, Civil Procedure 
Code, as in either view the District Munsifin setting aside the 
sale, acted illegally and with material irregularity. 


We accordingly set aside the order of the District®Munsif 
(Exhibit F), dated the 28th September 1891 as also thezorder of 
the District Judge confirming it on appeal. 


1 L.R.4, 2. B. D. 394, 
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The only cause of action on which plaintiffs 2 to 7 could 
succeed in this suitis that the mortgage debt is not binding upon 
them and that therefore the sale is inoperative so far as their shares 
in the mortgaged property are concerned. But as they have 
entirely failed to establish this, and it has been practially conceded 
that they are bound by the mortgage debt the suit ought to have 
besn dismissed. 


The second appeal 1s therefore allowed and in reversal of the 
decrees of both the lower courts, the plaintiff's suit is dismissed 
with costs thronghout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Murkanat alias Kattayat Pattumayi insane 

by guardian and husband Murkanat 

Umman Kutü — ... Y ..  Appellant* (Lot 
Defendant. 


v. t 


Palakhal Raman Menon and another ... Respondents (Plaintif 
. and 2nd Defendant). 


Civil Procedure Code, S. 244— Decree-holder purchaser— Application for delivery rejected 
— Sust for possession — Maintainability, 


A suit by the decree-holder-purchaser for possession of land agningb the 
judgment-debtor after a previous application by him under S. 318, C. P. C., for delivery 
of property has been rejected as barred ag having been made more than 3 years 
after the confirmation of sale is barred by S. 244, C. P. C. 


Muttia v. Áppasam:, I. L. R., 13 M. 504; Lakshmana Chettiar v. Kannammal, I. L. 
R., 24 M. 185; Kasinatha Aiyar v. Uthwmansa Rowthan, I. L. R., 25 M. 629 ; Madhu- 
sudandas v. Govinda Priachoudhrani, I. L. R., 27 C. 84 followed. ` 


Second Appeal, from the Decree of the Subordinate Judge's 
Court of South Malabar at Calicut in Appeal Suit No. 682 of 1900, 
presented against the Decree of the Court of the District Munsif 
of Ernad in O. S. No. 868 of 1898. 


C. V. Ananthakrishna Atyar for appellant. 


B. Govindan Nambiar for respondent, 


* B. A. No. 901 of 1901. 27th November 1902. 
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The Court delivered the following | 


JUDGMENT :—The question which has been raised in this 
case is a pure question of law, and the facts on which it depends 
are beyond dispute. The question is.as to the right of suit, and 
we have therefore to decide it, though it was not raised in the 
Courts below. | 


The plaintiff was the decree-holder in Original Suit No.. 409 
of 1880 and became purchaser of the plaint property which was 
sold in execution of that decree. He applied under S. 318, Civil 
Procedure Code,for delivery of the property purchased, but his 
applieation was rejected as barred by limitation having been made 
more than 8 years after the confirmation of the salo, and he brings 
the present suit to recover possession of the land from the defendant 
who was the judgment-debtor in C. S. No. 409 of 1880. 


The appellant’s Vakil contends that the suit is barred by 
S. 244, Civil Procedure Code. If the question were not already 
settled by more decisions than one of this Court and of ihe Calcutta 
High Court, we should entertain considerable doubt as to whether 
proceedings taken by a purchaser to obtain possession of the property 
purchased could be regarded as “relating to the execution, discharge 
or satisfaction of the decree" within the meaning of S. 244, Civil 
Procedure Code, when such proceedings could not possibly affect 
the execution, discharge or satisfaction of the decree. 


It has, however, been decided in the case reported in! Muttia 
v. Appasami, Lakshmanan Chettiar v. Kannammal2, Madhusu- 
dandas v. Gobinda Priachowdhran and Kasmatha Aiyar v. Uthu- 
mansa Rowthan* per Moore, J. that such proceedings between the 
decree-holder when heis the purchaser and the judgment-debtor are 
proceedings in execution of the decree and relate to its execution. 


Following the authority of these cases we allow the second 
appeal and reversing the decree of the Lower Court restore that of 
the District Munsif dismissing the suit. As the plea on which the 
appellant succeeds was not taken in the Courts below, we leave 
each party to bear his own costs throughout. 





' . 
1. LL. R., 13 M. 504. 3, I. L. R., 27 C. 34. 
2. LL.B, 24M.18.  . 4. I.L. R., 26 M. 529. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present : — Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Subrahmanyam ied .. Appellant* (Plaintif). 
v. 
Venkamma and others... .. Respondents (Defendants). 


Hindu Law—Adoption by widow—Sapinda’s consent—Authority of husband, false to 
the knowledge of sapinda, effect of—Saninda’s consent, effect of, some consenting— 
Sapinda’s consent, some mot being applied lo, effect of—Consent of one of several 
undivided sapindas, sufficiency of. 


Where the assent of a sapinda is obtained under the representation by the widow 
that she had authority from her husband and such authority turns out to be false, 
then the assent of the sapinda is inefficacious. 


But if the sapinda knew the authority to be false, then his assent, if otherwise 
efficacious, may be valid. 


In an undivided family the assent of the senior and inanaging member (or 
Supiuda) may be sufficient. 
In p divided family seniority has no bearing upon the validity of the assent. 


The widow must apply for the assent of all the nearest sapindas and an adop- 
tion made with the consent of one, but without applying for the assent of another 
of the samo grade, will be invalid though it may be that if. application had been 
made he would have refused his assent. 


Appeal from the decree of the District Court of Kistna in 
0, S. No. 12 of 1900. 


T. V. Geshagiri Acyar for appellant. 


V. Krishnasami Aiyar and K. Subramana Sastré for respon- 
dents. 


The Court delivered the following 


JUDGMENT :—This is a suit to obtain a declaration that the 
adoption of the 2nd defendant by the Ist defendant—the widow. of 
one Ramayya—is invalid on the grounds that the Ist defendant had 
no authority from her husband to make the adoption, and that the 
alleged assent of the 3rd defendant alone to the adoption is invalid 
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and insufficient in law. The plaintiff and the 3rd defendant are 
divided brothers, being the nearest existing cousins of the deceas ed 
Ramayya, who died issueless about 20 years ago, leaving him sur- 
viving no undivided member of his family. The 2nd defendant, who 
is the son of a remote gnati of the deceased, was, shortly before 
the institution of this suit, adopted by the 1st defendant, who pur- 
ported to adopt him in pursuance of her husband's oral authority 
and of the assent of the 3rd defendant and some other gnutis. The 
District Judge disbelieved the evidence as to the oral authority 
given by the hasband, but upheld the adoption on the grounds 
that, according to the proper construction of the document (Exhi- 
bit III) executed by the 8rd defendant signifying his assent to the 
adoption, his consent was one given independently of the alleged 
authority of the husband, that such assent was.not proved to have 
been given from corrupt motives, and that the assent of the 38rd 
defendant alone was sufficient in law inasmuch as “it would have 
been useless for the widow to have sought also the assent of the 
plaintiff who probably wanted one of hisown sons to be adopted 
by her." 


N otwithstanding the attempt made before us by the respon- 
dent’s pleader to impugn the finding of the District Judge as to 


- the alleged authority from the husband, we are quite satisfied that 


his finding is correct and that the oral evidence in support of the 
alleged authority is altogether untrustworthy. We also agree with 
the District Judge that the evidence is by nu means sufficient to 
establish that the 8rd defendant’s assent was procured for a 
pecuniary consideration. ~ 


The two questions which have been chiefly argued at length 
before us are (1) whether the 8rd defendant’s assent is not null 
and void as having been given on a representation made by the 
widow that she had hér husband's authority to make the adoption, 
and (2) whether-the assent of the 3rd defendant alone is sufficient 
in law, either absolutely or under the circumstances of the case. 


The principle of law applicable to the determination of the 
first question, as laid down by the J udicial Committee of the Privy 
Council in Sri Raghunadha v. Sri Brozo Kishoro? and in Karu- 


l, L.R.8I. A. 154. 
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nabdhi Ganesha Ratnamaiyar v. Gopala Ratnamaiyar+ and Subrah- 
followed by this Court in Venkatalakshmamma v. Narasayya? is REM 
that the assent of a sapinda to an adoption to be'made by the Venkamme. 
widow ofa deceased kinsman shóuld be one given by him in the 

exercise of his discretion às to whether the adoption ought or 

ought not to be made by a widow not having her husband's autho-- : 

rity to make the adoption and that, therefore, a sapinda's consent 

obtainéd by the widow upon a representation that she had received 
authority to adopt from her husband, when no such authority has 

in fact been given, is inefficacious in law. Applying this principle 

to the present case, the 3rd defendant's assent would undoubtedly 

be inefficacious if it could be regarded as having been influenced 

by the widow’s allegation of authority from her husband. 


We are quite unable to concur with the District Judge in. 
` construing Exhibit III as the according of an independent assent 
by the 8rd defendant, whether the husband had given permission 
ornot. On the contrary the document expressly recites that in 
asking the 8rd defendant to give his assent also, the widow’s 
proposal to him was to make an adoption in pursuance of her 
husband's authority given to her in the presence of the 8rd 
defendant and other gnatis. The learmed pleader for the respond- 
ents seeks to distinguish the present case from the cases above 
referred to, on the ground that if no authority had been given by 
the husband, as alleged, the 3rd defendant while giving his assent 
mus! have known perfectly well that no such authority had been 
given and the widow's representation, if any, that such authority 
was given, being one which must have been false to his knowledge, 
could not have influenced the exercise of his discretion in accord- 
ing his assent. Assuming that the alleged avthority of - the 
husband was false to the 8rd defendant's knowledge, the sound- 
ness of this contention must be accepted and the case would thus 
be clearly distinguishable. In the present case, no doubt, the 3rd 
defendant. has given direct evidence in support of the alleged oral 
aabhonty of the husband and he also stated in Exhibit III that 
tle husband's authority was given in his presence. Though we 
concur with the District Judge in distrusting his evidence, it does 
not, however, necessarily follow from this circumstance that the 
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9rd defendant himself really disbelieved the widow's represent- 
ation, if any, that she had her husband's authority to adopt. It 
may be that, Believing' the representation to be true, he supported 
the widow^by falsely stating and giving evidence that he himself 
was present when the alleged authority was given. But upon the 


—Xho:e evidence in this case, we are satisfied that he knew as well 


asthe 1st defendant did, that the husband had given no authority 
whatever, but that the two acting in collusion against the plaintiff, 
invented the husband’s authority—which the 3rd defendant was 
to support by his evidence—with a view to neutralizing the absence 
of the assent of his brother (the plaintiff) and thus avoid the risk— 
by no means au improbable one—of the adoption being upset on 
the ground that the 8rd defendant's assent alone was insufficient. 
We cannot, therefore, hold that the 8rd defendant's assent if 
otherwise sufficient is invalidated by the widow having falsely set 
up her husband’s authority. 


In approaching the consideration of the 2nd contention relied 
on in support of the appeal, we have to be guided chiefly by the 
decisions of this Court in Parasara Bhattar v. Ranga Raja, 
Bhattar! and Venkatakrishnamma vw. Annapurnammah?. We 
may at the outset dispose-of the assent alleged to have been 
obtained by the widow from a number of her husband's distant 
gnatis, with the remark that such of them as have been: examined 
as witnesses in the case deny having given any such assent, and 
that even assuming it to have been given, such assent can be of no 
avail as the 1st defendant herself in her evidence states that she 
obtained their oral assent to the adoption by representing to 
each of them that she had her husband’s authority, 


In Parasara Bhattar v. Ranga Raja Bhattar!, as in the 
present case, the adoption was made with the assent of only 
one of two sapindas of equal degree, who were divided 
between themselves and both divided from the deceased. In 
upholding the adoption on the ground that the non-assenting 
sapinda withheld his assent on improper grounds, this Court laid 
down the law applicable to the caso as follows:—“ * * * x 


eee 
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PART VII.] THE MADRAS LAW JOURNAL REPORTS. 248 


and where the only surviving members of the family are divided 
from the deceased husband for whose benefit it is desired to make 
the adoption, and also from each other and equally distant from the 
deceased, there seems nothing in principle to throw doubt upon the 
sufficiency of the assent of some of them, when bona fide given, if 
it be shown that the consent of the others is refused from interested 
or improper motives or without a fair exercise of discretion. In the 
present case the assent of both sapindas was sought and plaintiff's 
assent to a second adoption was not absolutely withheld, but it was 
coupled with a condition that the widow should adopt his 8rd son. 
In Suit No. 156 of 1869, he had stated that this boy was already 
given in adoption in another family. That assertion is found now 
to have been false (see Appeal No. 51 of 1879), but the widow, 
upon the ground stated, refused to make an adoption which might 
turn ont to be invalid. It is clear that plaintiff’s assent was subse- 
quently withheld from purely interested motives, and the evidence 
shows that the assent of the 7th witness for plaintiff—who belongs 
to a branch of the family senior to that of plaintiff and who is at 
least equally entitled with the plaintiff to succeed to the reversion-— 
was given with complete good faith aud in the exercise of a 
deliberate discretion." 


It will be observed that in the above case the non-assenting 
sapinda was applied to, by the widow, fur his assent, but that he 
refused to give his assent unless she would adopt his own son, 
whom, according to his sworn deposition previously given.in a 
Court of justice, he had already given in adoption to a third party 
and that the widow refused to make an adoption which might turn 
out to be invalid. In the present case, it is clear from the 
evidence of the Ist defendant herself that she never apphed to the 
plaintiff for his consent. She says that she expressed a desire 
about 9 years ago to adopt the Ynd defendant, and that the 
plaintiff then said he would give his own boy in adoption, who 
being then 10 or 14 years old, was in her opinion too old to be 
adopted. Though according to her own statement, she went to the 
houses of all the gnatis, shortly before the adoption, she did not 
go to the plaintiff's house to obtain his assent. The: plaintiff and 
some of the gratis, on hearing that the Ist defendant was going to 
adopt the 2nd defendant, sent to her, about 10. days before the 
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adoption, the following letter, by registered post—which, however, 
being refused by her, was returned to the plaintiff by the Post 
Office :—“ It is learnt from rumours you give rise to, that having 
fallen into evil ways and contrary to law and without authority or 
sanction from your husband or the nearest gnatis, and on the evil 
advice of Venkatappayya, you are going to adopt his son. Any . 
adoption made in the said manner is not at all valid. Even if you 
should do so, our right of heirship cannot be lost. Itis clear that 
you-have no good intention in making this adoption but only the 
evil intention of allowing the property to go into other's posses- 
sion ; such adoption will be caused to be set aside by a Court. So 
understand." The plaintiff in his evidence says that he never 
asked the 1st defendant to adopt his son and that she never asked 
him for his assent for her making an adoption. 


The learned pleader for the respondent urges Ist, that the 
assent of the 8rd defendant alone is sufficient in law, especially as 
he is the plaintiff's senior in age, and 2ndly, that even assuming 
that under ordinary circumstances the widow should have also 
sought for the plaintiff's assent, she need not have done so in the 
present case, as it was certain that he was hostile to her adopting 
the 2nd defendant and would, therefore, have refused his assent, 
even if applied to. Having regard to the deliberate dicta of the 
Privy Council in the Ramnad' Chinnakimidt? and Guntur? cases 
—in the first two of which the Judicial Committee disapproved of 
the proposition of Mr. Justice Holloway that the assent of any 
single sapinda would be sufficient--and the decisions of this Court 
in Arundadi Ammal v. Kuppammal*, Parasara Bhattar y. Ranga 
Raja Bhatiar*, and Venkatakrishnamma v. Annapurnammas, it is 
too late in the day to contend that the assent of the 8rd defendant 
alone, ignoring the plaintiff, would be sufficient. As regards the 
8rd defendant’s seniority that is quite immaterial In an un- 
didivided family, no doubt, the senior in age having the status of 
managing member of the family, it may be that his assent alone, 
if given bona fide, will be sufficient and be equivalent to the assent 
of the family. But this consideration does not apply to cases where 
the assent has to be sought from divided kinsmen—especially when 
they are also divided as between themselves. Adverting to cases 


i — ———————————— 
1. 12 M.I. A. 397. 3. L.R., 4 I. A. 1, 18. 6. IL, R., 2M, 202. 
2. I. L. R. 3 I. A. 164. 4, 3 M. H. C. R. 283. 6. I. L. R., 20 M. 486, 


PART VII. | THE MADRAS LAW JOURNAL REPORTS. 240 


in which the deceased husband died a separated member and there 
is no father-in-law alive, the Judicial Committee in. the Guntur 
case (I. L. R., I M. 174 at pp. 190-191) explained their dictum 
in the Ramnad case as follows :— 


“All which this Committee in the former case intended to lay 
down was, that there should be such proof of assent on the part 
of the sapindas as should be sufficient to support the inference 
that the adoption was made by the widow, not from capricious or 
corrupt motives, or in order to defeat the interest of this or that 
sapinda, but upon a fair consideration, by what may be called a 
family council, of the expediency of'substituting an heir by adop- 
tion to the deceased husband." The expression ‘family council’ 
in the above extract is no doubt rather too general and comprehen- 
sive. It is not-probable that it was intended to include the whole 
circle of sapindas and samanodakas or to imply that they should 
assemble. The presumptive reversionary heir or heirs are the nearest 
of kin to the deceased husband and as such the natural advisers of 
the widow ; and if his or their assent be obtained and the same be 
given bona fide and not from any corrupt motive, that would be 
sufficient authority on which she could act, and it would not be 
necessary that she should seek the assent of remoter reversionary 
heirs. The two cases Parasara Bhattar v. Ranga Raja Bhattar! and 
Venkatakrishnamma v. Annapurnamma*, evidently proceed on this 
view, though it does not appear from the report whether or not there 
were remoter reversionary heirs in existence. If the presumptive 
reversionary heir or heirs withhold his or their assent from improper 
motives, the widow may validly act upon the assent given bona fide by 
remoter reversionary heirs. Adverting to cases in which a majority 
give or with hold assent and a minority withhold or give assent, 
Justice Subrahmania Atyar in his judgment (concurred ‘in by Moore, 
J.) in Venkatakrishnanma v. Annapurnamma' observed as follows : 
—(at p. 488) * It should, at the same time, be borne in mind that 
a mere numerical majority, whether in favour of or againsb an 
adoption, will not by itself determine the question. Adoption being 
à proper act, it will be presumed that when the majority give their 
assent, such assent was given on bona fide grounds. If, however, it 
be shown that the majority give or withhold their assent frum 
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improper considerations, such assent or dissent will be of no avail to 
the party relying on it. In the above case, there were four 
reversionary heirs of equal degree, three of whom gave assent, but 
the fourth withheld his assent; without communicating to the widow 
either at the time he was asked to assent or subsequently, what the 
reasons for his refusal were and the adoption was upheld on the 
ground that the sapinda who refused “to give his reasons for the 
opinion why an heir by adoption should not be substituted, while 
other sapindas decide in favour of such substitution, cannot be held 
to exercise properly the discretion confided to him. His opinion 
against the adoption must be put entirely out of consideration as 
capricious or prompted by undue considerations.” 


In both the above cases, the widow had sought the advice and 
assent of all the presumptive reversionary heirs and the adoption 
was upheld, though one of the two in the first case withheld his 
assent—but on an improper ground—and one of the four, in the 
Jatter case, withheld his assent—but without giving any advice or 
reason. In the present case, it is argued that though the plaintiff's 
assent was not sought for, at or about the time of the adoption, yet 
inasmuch as he would have refused to give his assent, it must be 
taken that his assent was applied for and refused. It is, however, im- 
possible to accede to this argument. If it was her duty to seek the 
assent, not only of the 8rd defendant, but also of his brother (the 
plaintiff), she cannot be regarded as having discharged her duty 
because, in her opinion, she would have made an application to the 
plaintiff but in vain. The very object of enjoining a widow to seek 
and act under the advice of her husband’s sapindas will be defeated 
if she does not give an opportunity to the sapindas concerned to 


advise her against making an adoption or against adopting a. 


particular boy. It may be that if the sapinda who is supposed to be — 
opposed to the adoption be consulted, his advice against the adop- 
tion will be effective upon the widow or it may be that the widows 
explanation will induce him to change his mind and give his assent, 
Whether the deponent was conscious of it or not, we think there is 
much truth and force in thè following statement of the plaintiff in 
his deposition :— “I was not asked to give consent to the adoption. 
I cannot say what I would have done if I had been asked.” In 
answer to questions put to the plaintiff as to the allusion made in his 
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notice—(Exhibit Y already referred to)—-to the Ist defendant having 
fallen into evil ways, he stated as follows :—“ The minor's (2nd 
defendant's) natural father was familiar with the Ist defendant and 
so I wrote as I did in the letter. I suspected her conduct.” It would 
have been perfectly legitimate on the part of the plaintiff to 
dissuade the widow from adopting the 2nd defendant if he had 
reason to believe that such adoption would lead to scandal and 
bring disrepute on the family. If she had applied to him for his 
assent and he withheld the same, with or without assigning reasons, 
and she had nevertheless made the adoption relying on the assent 
of the 3rd defendant alone, we should then be ina position to decide 
~ whether the plaintiff withheld his assent properly or improperly and 
capriciously, But it is clear from the action of the lst defendant in 
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refusing to receive the letter which was sent to her by registered . 


post, that she was determined to ignore him and not care for his 
advice or even give him an opportunity to advise her. The plaintiff 
says in his evidence that he never asked the 1st defendant to adopt 
one of his sons. But, assuming, as the Ist defendant says, bhat 
some 5 years before the adoption the plaintiff wanted her to take 
one of his sons in adoption, there is nothing improper in a sapinda 
proposing to give his assent to the widow adopting his own son if 
such son be the nearest sapinda, and refusing to give his assent to 
her adopting a stranger or a distant sapinda, if there be no reason- 
„able objection to the adoption of his own son—as for instance in 
the case of Parasara Bhattar v. Ranga Raja Bhattar? 


For the above reasons the adoption of the 2nd defendant made 
by the 1st defendant with the assent of the 3rd defendant alone is 
invalid. The appeal is therefore allowed and, in reversal of the 
decree of the Lower Court, judgment is given for the plaintiff with 


costs throughout, declaring the adoption of the 2nd defendant by 


the 1st defendant to be invalid. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr, Justice Bhashyam Aiyangar. 


Kasturi and others ... " — Appellants* 
(Defendants 8, 9, 10, 

v. 11 and 14). 

Anantharam Thivari and others .. Respondents 


(Plaintiffs and De- 
fendants 1 to 7, 12, 
13, 15 and 16.) 


Kasturi Government paying Mohini to trustees —Direction by Government to ryot to pay first 
Y. 
Anantharam 
Thivari. trustees—Revenue Recovery Act II of 1864, Ss. 2 and 42—Personal claim—No 


rent— Limitation Act, Arts, 110 and 120—Ren£é Recovery Act. 


crop assessment—No assignment of public revenue—Title to sue in the name of 


An arrangement by which the Government directs its ryot to pay to certain 
trustees of 2 mutt first crop assessment on the land instead of itsolf paying cash to the 
said trustees is not an assignment by Gofernment of the public revenuc to tho 
trustees. 


Krishnasamti v. Venkutarama', roferred to. 


The trustees on default by the ryot iu paying the assossment should bring the 
matter to the notice of the revenne authorities, aud it would be competent to the latter 
to realize the arrear nuder Act II of 1864 (Madras) and pay it over to the trustees, but 
the latter will not be entitled to sue in their own name for the amount. 


Ss. 2 and 42 of the Revenue Recovery Act arc applicable only to public revenue 
and not to realization of sums due to an institution like the plaintiff's mutt, 


Tf the trusteos are entitled under the arrangement to sue, in their own names 
their claim is only a personal one against the holders of the land for the time being. 


Where the trustees ure not constituted Inamdars but are entitled under tho 
arrangement to sue in their own names for the first crop assessment, their claim ig not 
one for rent within the meaning of the Rent Recovery Act or Art. 110 of the Limi- 
tation Act. Such a claim falls under Art, 120 of the Limitation Act. 


Where the trustees obtained a decree personally for their claim against the 
representatives of the original ryot, who agroed with Government to pay over 
first crop assessment to the trustees, the latter are not entitled also to a decree 
personally against the transferees who were possessed of the land. 


Second Appeal from the decree of the Subordinate Judge’s 
Court of Negapatam in A. S. No. 450 of 1899 presented against the 
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decree of the Court of the District Munsif of Trivalur in 0. S. No. 
75 of 1898. 


P. 8. Sivaswami Aiyar for appellant. 


T. V. Seshagiri Aiyar for V: Kwishnaswami Aéyar and 
V. Ramesam tor respondents. 


The Court delivered the following 


JUDGMENT :—Until 1863 the Government was paying from 
the Public treasury in cash Rs, 2883-5-3 to the trustees of a chari- 
table mutt, of which the plaintiffs are the present trustees, In 
1863 the Government in lieu of the cash payment directed the 
predecessor of defendants 1 to 4, who was the holder on ryotwari 

tenure of 5 and odd velis of land, to pay the first crop assessment 
| payable on the land amounting to Rs, 283-5-8 to the trustees of the 
mutt instead of to the Government revenue officers and obtained 
from him an agreement (Exhibit D) that he would do so, and from 
that time the trustees were apparently collecting the said amount 
and the Government was collecting the 2nd crop assessment on the 
land amounting to Rs. 120 as well as the whole of the land-cess 
and village-cess from defendants 1 to 4 and their predecessors. In 
1898, at the time of the revision of the Tanjore assessment, the 
assessment for the lst crop was raised to Rs. 299-8-0, the difference 
(Rs. 66-2-9), between that and the former assessment being payable 
to Government direct. 


The plaintiffs bring this suit to recover Rs. 709-8-6, being the 
amount payable under the arrangement made in 1868 in respect of 
faslis 1808 to 1806 inclusive. They seek to recover this both 
personally from defendants 1 to 4 and as a charge on the said 5 
and odd velis of land, portions of which have now passed into the 
hands of defendants 6 to 16. 


The District Munsif gave a personal decree against defendants 
l to 4 only and dismissed the suit in other respects. 


On appeal by the plaintiffs to the Subordinate Judge, he held 
that the plaintiffs were entitled to a charge on the land and gave & 
decree against all the defendants to that effect, affirming also the 
persoual decree against defendants 1 to 4, 
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This second appealis made by defendants 8 to 11 and 14 alone. 


Ande herein The principal contentions raised by them are that the plaintiffs, 


Thivari. 


even if entitled to maintain the suit, have no charge on the land, 
and that if so, the period of limitation applicable is 8 years, the suit 
being one for rent and is therefore barred except as against the 
2nd defendant, who has given an acknowledgment of liability which 
saves the bar as against him. 


In support of the Subordinate Judge’s judgment the learned 
pleader for the Ist and 2nd respondents relies on the decision of 
this court in the case reported in Krishnasami v. Venkataramat. 
In the absence of the necessary materials bearing on the question, 
some of which are referred to in Exhibit D, we are unable to express a 
definite opinion on the point, but we are inclined to agree with the 
view there taken by Mr. Justice Shephard, viz., that by the : 
similar arrangement made in that case in 1868 the Government did 
not part with its right to the revenue, and the fact that a portion 
of the public revenue was temporarily appropriated by Government 
toa demand against the public treasury did not deprive such 
portion of its character as public revenue. It is clear that the 
Government revenue was not assigned to the trustees as Inamdars in 
respect of the holding, and the very fact that the Government.did 
not direct the ryot to execute the muchilka Exhibit D, in favour 
of the plaintiff’s mutt, but took it in its own favour clearly indi- 
cates that there was no transfer of the rights of Government to the . 
plaintiffs, and it would prohably be open to Government at any 
time to substitute any other arrangement for that made in 1868. 
In this view whenever the ryot fails to pay the said assessment to 
the trustees of the mutt, the latter should bring the matter to the 
notice of the revenue authorities, and it would be competent to them 
to realize the arrear under Act II of 1864 (Madras) and pay it over 
to the trustees. This view, however, was not put forward either in 
the pleadings or in the courts below, and defendants 1 to 4 have 
not appealed to the Lower Appellate Court and have not taken 
any part in bringing this second appeal. The case has therefore 
to be disposed of on the footing that the plaintiffs were assignees 
from Government of the said annual amount of Rs. 238-5-4 entitled 
to sue in their own names. In this view it is clear that the 
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amount which they now seek to recover is not public revenue, but 
an income due to the mutt though the right of the mutt to such 
income originated in a grant or arrangement made by Government. 
Ss. 2 and 42 of the Revenue Recovery Act are applicable only to 
public revenue and not to the realisation of sums due to an institu- 
tion like the plaintiff's mutt. The plaintiffs can therefore enforce 
their claim only as a personal one against the holders of the land 
for the time being who, if there had been no assignment in favour 
of the plaintiffs, would have been obliged to pay the amount in 
question as land revenue to Government according to their respec- 
tive shares, In the view that the plintiffs have not been 
constituted Inamdars so as to create the relation of land-holder and 
` ryot between themselves and pattadars, the claim made by the 
plaintiffs cannot be regarded as one for rent either for the purposes 
of the Rent Recovery Act or for the purposes of Art. 110 of 
Schedule 2 of the Indian Limitation Act, 1877. ‘There being 
no special article applicable to a claim, such as the present, it falls 
under the general Art. No, 120, which prescribes six years from the 
date of the cause of action and the claim therefore as a personal 
one is not barred. As only some of the defendants have preferred 
this second appeal, viz., defendants 8 to 11 and 14, the decree 
appealed against will stand so far as the other defendants are con- 
cerned. The 9th defendant was a purchaser of a part of the land in 
revenue auction sale, and no part of the sum claimed in the plaint 
accrued due subsequent to his purchase. The llth defendant is 
only a mortgagee and as such is not liable for the Government 
revenue and therefore for the plaintiff's claim. As regards defend- 
ants 8, 10 and 14, they were no doubt in possession of portions of 
the land during fasli 1806 and as such would he personally liable 
to pay severally the revenue falling due on their'respective portions, 
but as the plaintiffs have obtained a decree which has become final 
in the Original Court personally against defendants 1 to 4 in 
respect of all the lands for the whole of fasli 1806, the plaintiff 
cannot obtain a further decree against defendants 8, 10 and 14 
for a portion of the sameamount. The Second Appeal as regards all 
the appellants is therefore allowed. The plaintiffs will pay the 
costs of the appellants in this and in the lower appellate Court. 

The decree of the lower appellate Court will be modified accord- 
ingly and affirmed in other respects. 





Kasturi 


An &ntliarani 
Thivari. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Jambu Chetty and another "ee Appellants* 
» (Defendants). 
 N. P. L. N. Palaniappa Chettiar... .. Respondent 
(Plaintiff), 


Jambu Chetty Negotiable Instruments Act, S. 94—Debt—Creditor accepting bill or note—Conditional 

me or absolute payment—Presumption—Discount in addition to interest for trouble in 
vealization—Negotiation—Additional security— Notice of dishonor—Drawee prima- ` 
rily liable— Lapse of a reasonable time—Notice not necessary—Pleadingse—Necessily 


Palaniappsa 
Chettiar. 


of averment—Discharge. 


Where there is a debt and the debtor gives a note, bill, or hundi for the debt, 
it is n question of fact in each case whether the parties intend the same as absolute 
or conditional payment. The prima facie presumption as to the effect of giving and 
taking & note or bill is that the debt is conditionally paid and not satisfied. 


Where the creditor is allowed a discount of 2} per cent. on the amount of the 
hundis in addition to interest which is more than a reasonable compeusation for the 
trouble to be taken by the creditor in realizing tho hundis, payment is absolute and 


not conditional. 


The mere negotiation of the note or bill and the taking of an additional security 


aro consistent with either ease. 


" Where the bills were given as an absolute payment, the creditor cannot sue on 


the original debt or cause of action. 


Notice of dishonour must be given even to a drawer though he may be pri- 
marily liable where the drawee does not accept. 


S. 94 of the Negotiable Instruments Act recognises that the person to whom notice 
of dishonor is giveu should be informed not only that the instrument was dishonored 
and in what way, but algo “ that he will be held liable thereon." 


Notice of dishonor must be given within a reasonable time after dishonor. 


A person who says that notice of dishonor is not necessary is averring an excep- 
tion to the general rule, and must, if he wants to rely upon the same, allege the 
special circumstancos which constitute the exception in the pleadings. 


Where either due notice of dishonor is not given or is given after the lapse of a 
reasonable time the person liable in case of dishonor will bo discharged. 


an SER 
* A, No. 86 of 1901. 5th December 1902, 
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Appeal from the decree of the Subordinate Judge's Court of Jambu Chet 
v 


Madura (West) in O. S. No. 14 of 1900. Palaniapp 
Chettiar. 


V. Kroshnaswami Aryar and S. Srinivasa Aiyar for appellant. 
P. S. Sivaswami Adjav for respondent. 
The Court delivered the following 


JUDGMENT :—This is an action for the recovery of the sum 
of Rs. 5,421-14-10, being the balance alleged to be due on accounts 
for goods sold and sums lent from time to time, by the plaintiff to 
the Ist defendant. The 1st defendant admitted his liability only 
to the extent of Rs. 521-3-9 and objected among other items to his 
having been debited by the plaintiff with the several sums of 
Rs. 1,547-4-9, 1,500-0-0, 1,765-8-3, and 1,100-0-0, being the amounts 
of 4 hundis drawn by the Ist defendant in favour of the plaintiff, 
which were dishonoured by the drawee at Rangoon. The Subordi- 
nate Judge overruled the defendant’s objection, and gave a decree 
in favour of the plaintiff as sued for. The defendants appeal 
against that decree and urge in support of their appeal that-the 
plaintiff having accepted the hundis in discharge of the debt due 
to him, he cannot sue upon the consideration for the Lhundis, and 
that his remedy, if any,is upon the hundis. Apparently, the 1st 
defendant contended in the Court below that the hundis had not 
only been aecepted in discharge of the debt, but that the same 
were accepted as cash paymont in consideration of a discount of 
24 per cent. on the amount of the hundis, and that, therefore, 
the plaintiff had no cause of action against him either on the 
original debt or upon the hundis, he, the plaintiff, having taken 
the risk of their being dishonoured by the drawee. Upon the 
evidence in the case, we are clearly of opinion that the 1st defend- 
ant has entirely failed to establish that the hundis were treated 
and accepted as cash payment. As wo understand the learned 
pleader for the appellants, his contention in this court is only that 
the hundis were taken as absolute payment and that ‘the plaintiff 
cannot therefore sue upon the original consideration, He argues 
` that unlike a promissory note, the giving of a bill or hundi prima 
facie operates as absolute payment of the debt and that the onus 
is upon the party affirming the contrary to show that the parties 
intended it fo operate only as a conditional payment. We think 
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io: that there is no distinction in this respect between a note nude 
Palaniappa bill, and no authority has been cited to us in support of sucha 


Ch tii a * €. s 
Char. distinction. 


Whether it be a note or a bill, it is a question of fact in either 
case, whether the parties, intended the same as absolute or condi- 
tional payment, and the presumption is that the effect of giving. 
and taking a note or bill is that the debt is conditionally paid. As 
stated by the Master of the Rolls in I» re Romer and Haslam’, 
it is perfectly well-known law, which is acted upon in every form 
of mercantile business, that the giving of a negotiable security by 
a debtor to his creditor operates as a conditional payment only, ` 
and not as a satisfaction of the debt, unless thè parties agree so to 
treat it. | 
-It is next urged that the evidence in the case shows that the 
parties intended the hundis to operate as absolute payment of the 
debt, and in support of this contention reliance is chiefly placed . 
upon the plaintiff having been allowed a discount of 2} per cent. 
upon the amount of the hundis in addition to interest from the 
date of the hundis, at the current rate prevailing in Rangoon, 
which it is shown was higher than the local current rate. 


The Ist defendant in his written statement expressly relied | 
upon this circumstance in support of this contention, and on this 
point also cross-examined the plaintiff's 6th witness who was plain- 
tiff?'s agent at that time. The witness stated that discount was 
allowed to cover risks in connection with the realization of the 


hundis and that it is allowed in every case. 


The evidence given by the lst defendant on this point was, 
that for cashing Rangoon hundis the highest discount is $ per : 
cent., but that he consented to pay 24 per cent. in regard to the 
hundis in question, because the plaintiff was to have the risk in 
case Kadar Ravathan (the drawee) proved insolvent. There was 
no cross-examination of the 1st defendant on this point, nor was 
any explanation elicited in the re-examination of the plaintiff's 
6th witness. The allowing of $ per cent. discount may be regarded 
as a reasonable compensation for the trouble to be taken in realiz- 
ing at Rangoon the amount of a hundi drawn and given in Madura ; 


1. (1893) 2 Q. B. at page 296. ' 
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but 24. per cent. cannot reasonably be regarded merely as such Jambu Chetty 
compensation, and it clearly shows that the plaintifis calculated Palaidappa 
upon making a clear profit of about 2 per cent. by taking the Chettiar. 
bill in discharge of the debt, without at bhesame time running any 

real risk, inasmuch as he would have his remedy against the lst 

defendant, upon the bills, if the same were dishonoured at Ran- 

goon. And it is fairly certain that the plaintiff's action would 

have been based upon the hundis, but for his having been pro- 

bably advised that such action, would be sure to fail for want of 

due notice of dishonour. 


The inference to be drawn from the comparatively high rate 
of discount is strengthened by the evidence of the plaintiff's 6th 
and 3rd witnesses. The former says that the 1st defendant some- 
times paid the plaintiff's firm in cash and sometimes by a bill, tho 
amount of which was credited to him in the plaintiff's account. 


If the bill were dishonoured the 1st defendant would pay the 
amount of the bill or he would be debited with the amount thereof, 
and the plaintiff’s account clearly shows that the 1st defendant was 
first credited with the accounts of the four hundis in question, 
and afterwards debited with the same after the plaintiff failed to 
realise them. The evidence of this witness as to the interview he 
had with the 1st defendant at Madura after he. received informa- 
tion of the hundis having been dishonoured, and the evidence of 
the 3rd witness as to what passed between him and the 1st defend- 
ant at Rangoon in reference to these hundis after they had been 
dishonoured when the 1st defendant went to Rangoon, clearly go 
to show, that the plaintiff accepted the hundis unconditionally, 
with the intention of enforcing his remedies thereunder, if the 
same should be dishonoured and not with the intention of suing the 
Ist defendant upon the original consideration. 


' We cannot accede to the appellant’s contention that the fact 

of the plaintiff having negotiated two of the hundis shows that 

the hundis were given and taken as absolute payment, nor 

„can we accede to the respondent’s contention that the giving by 
the lst defendant of certain bundles of cloth to the plaintiff as colla- 

teral security for the hundis, the bundles of cloth being deliverable 

to the drawee only after the hundis were honored by him, is inconsis- 

o 
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Jambu Chetty teni with hundis having been accepted as absolute payment. The 


Paluntappa negotiation of the hundis is equally consistent with their having 


Chettinr. 


been given and taken as absolute payment or as conditional payment, 
and as, a& the commencement of the action, the two hundis were 
not outstanding in the hands of third parties, but were im the 
plaintiffs possession, who was thus in a position to hand over the 
bills to the defendant, he could bring an action on the considera- 
tion, if the bills in this case were taken as conditional payment 
Davies v. Reily*. 


The giving of additional security for the hundis is a circum- 
stance not inconsistent with their having been accepted as absolute 
payment, but rather tends to confirm the inference that they were 
given and taken as such. For these reasons, the conclusion we 
have come.to is, that the four hundis in question were accepted as 
absolute payment of the debt, and that the plaintiff therefore 
cannot sue upon the original debt even in the view that they were 
given and taken as conditional payment of the debt, the plaintiff 
cannot maintain this action as he was guilty of laches in respect of 
the same, and they must therefore be treated as absolute payments, 
and as between the Ist defendant the debtor and the plaintiff the 
creditor the debt is discharged. 


We cannot accede to the respondent’s contention that inas- 
much as the drawee did not accept the bills, and the 1st defendant, 
the drawer, therefore, was primarily liable, the plaintiff was under 
no‘obligation to give notice of dishonour to the Ist defendant. 
Section 94 of the Negotiable Instruments Act,1881, recognises that 
the person to whom notice of dishnour is given, should be informed 
not only that the instrument has been dishonoured, and in what 
way, but also “that he will be held liable thereon,” 


Upon the evidence of the plaintiff's 6th and 8rd witnesses, we 
hold that notice of dishonour was not given either in express terms 
or by reasonable intendment by informing the Ist defendant that 
he would be held liable thereon, and we also hold that such i linper- 
fect notice as was given was not given within a reasonable time 
after dishonour (vide sections 105 and 106, Negotiable Instru- 
ments ‘Act ; also; S.A. No. 967 of 1900). The result, therefore, is 


rmi — —— M á———————————Á————————MM 


1 1898 (1) Q. B. p. I. 


- 


PART VIL] THE MADRAS LAW JOURNAL REPORTS. 257 


that the plaintiff cannot sue the 1st defendant for the debt any Jumbu Chetty 
more than on the bills. The respondent's pleader relies upon Pako anra 
para 12 of the Judgment of the Subordinate J udge and on clauses Chettiar. 
a,c aud. g, of section 98 of the Negotiable Instrument Act, and 

contends that no notice of dishonour was necessary. If the plain- 

tiff relied upon any of these three exceptions to the general rule 

as to the necessity of giving notice of dishonour, he ought to have 

made the necessary averments in the pleadings and established the 

same. Neither in the pleadings nor in the issues has he relied 

either generally or specially upon all or any of these three excep- 

tions, and we cannot permit bim to raise them now, as each of 

them involves questions of fact which cau be satisfactorily tried 

only by framing additional issues. We may also add that the 

evidence to which our attention has been drawn is far from making 

out clearly any of these exceptions. In the view, however, which 

we have taken of the main question involved in the case, viz., that 

the bills were given and taken as absolute payment, it becomes 
unnecessary to remit such additional issues for trial, even if we 

were otherwise disposed to do so. 


The Subordinate Judge’s view that the provisions of the Nego- 
tiable Instruments Act are not, or at any rate, ought not, to be 
_ strictly applied to natives is manifestly unsound and untenable. 
If any local usage relating to bills and notes in an Oriental 
language, the operation of which usage is saved by section 1, 
though such usage may be at variance with the Act, be relied upon, 
such usage should be alleged and established by the party relying 
upon if. 


The appeal, therefore, is allowed with costs and the decree 
appealed from varied accordingly. l 


Both parties agree that the plaintiff should have a decree for 
Rs. 521-8-9, the amount admitted by the defendants in the court 
below, with interest at 6 per cent. from date of plaint till payment. 
Kach party will pay and receive proportionate costs in the court 
below. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Subrahmania Aiyar and Mr. Justice Davies. 


Veerasokkaraja minor represented 

by the Collector of Salem as 

Agent to the Court of Wards ... Appellant* (Petitioner 
2nd Defendant.) 


v. 


Papiah "LS .. Respondent (Counter- 
Petitioner Plaintif.) 


Veerasokkae Hindu Law—Hindu dying—Debts no charge on inheritance—Representative not bound 


raja 


Y, 
Papiah. 


to pay rateably—Civil Procedure Code S. 252—Due application of assets—Debt 
due by deceased to representative—Representative’s right to pay himself out——Pay- 
ments to the full value—Assets in possession of representative cannot be proceeded 
against—Position of executor—Jewels pledged by deceased—Redemption by repre- 
sentative with own funds—Lien unsecured creditors of a Hindu have no charge or 
lien on the inheritance. 


The heir and legal representative of the deceased coming into possession of the 
deceased's assets is not bound to pay each and every creditor rateably. S. 252, 
C. P. C., only provides that the representative can be proceeded against personally to 
the extent to which he has failed to apply the assets duly. 


An heir paying debts but not paying the creditors rateably has not failed to apply 
assets duly within the meaning of S. 252, C. P. C. Every payment on account of a 
debt is a perfectly lawful payment irrespective of its effect upon other creditors and - 
will be a due application of the assets within the meaning of S. 252, 


There is no analogy between the position of an executor governed by the 
special provisions of the Indian Succession Act and that of the legal representative 
under the Hindu Law in respect of the distribution of assets. 


Where payments have been made by the representative to the full value of tho 
property that has come into his hands, creditors cannot procced against such property 
on the mere ground that the representative is still in possession of property origi- 
nally belonging to the deceased. 


Ram Golam Dobey v. Ayma Begum followed. 
Where certain jewels were pledged by the deceased and the representative 
redeemed thom with his own money he is entitled as against the creditors to a lien 


with respect to the amount paid by him for redemption. The representative ig not a 
mere volunteer in so redeeming with hig own funds. 


Where a debt is due by the deceased to the representative the latter is entitled to 
pay himself out of the assets as he cannot sue himself. 


* A. A. O, No, 89 of 1902. 9th December 1902, 
l. 12 W. R. C. R. 177, 
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Appeal from the order of the District Court of Salem, dated 
the 28th February 1902 in C. M. P. No. 34 of 1901, in E. P. No. 46 
of 1900 in O. S. No. 82 of 1898. 


T. Subramania Atyar for appellant. 
P. R. Sundara Atyar for respondent. 
The Court delivered the following 


JUDGMENT :—SUBRAHMANIA Aryar, J.—The decree in execu- 
tion of which the present question arises was obtained by the 
respondent on a promissory note against the appellant as the son 
and heir and legal representative of his mother, the executant of 
“the promissory note, the decree directing payment from the estate 
of the deceased debtor. The respondent having attached certain 
jewels of the deceased in the possession of the officers of the Court of 
Wards who were in charge of the estate of the appellant (a minor), 
a claim was put forward on behalf of the appellant to the effect 
bhat the respondent as attaching creditor was entitled to only so 
much of the sale proceeds of the jewels as might exceed the sum 
of Rs. 1,562 due to the appellant (made up of Rs. 361 paid after 
the death of the appellant's mother for the redemption of two of 
said jewels from tho creditor to whom they had been pledged by 
her and of Bs. 1,091 also paid subsequent to the mother's death to 
certain of her other creditors and Rs. 110 advanced to the mother 
out of the appellant’s own funds some time before her death). The 
District Judge without going into the truth of the alleged pay- 
ments held that the claim was not legally sustainable. 


The questions raised in the argument before us were whether 
it was the duty of the appellant and those entitled to act on his 
behalf in the matter to pay his mother's creditors rateably out of 
the assets left by her and whether the appellant is entitled to any 
and what portion of the sale proceeds of the attached jewels which 
appear to have been sold with the consent of the parties subject to 
the decision of the appellant’s claim. 


It is now settled that unsecured creditors of a Hindu have no 
charge or lien on the inheritance. No text or other Hindu Law 
authority has been cited in support of the contention that an heir 
and representative such as the appellant was, in applying the ances- 

tor’s assets in his hands towards the discharge of the ancestors 


Veerasokka- 
raja 


v. 
Papiah a 
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ccs debts, bound to pay each and every creditor rateably. Nor is 
v. there any statutory provision.to that effect. The effect of S. 252 
dicem of the Civil Procedure Code is only that the representative 
Subrahmania can be proceeded against personally to the extent to which he has 
Aiyar, J. : . 
failed to apply the assets duly. It 1s scarcely necessary to say 
that it does not follow from this that if payment is not made by 
the heir rateably he has failed to apply the assets duly. The 
cases cited for the appellant (Syed Jafer Hussain and others v. 
Hingant, Joogul Kishone Singh v. Kalee Chumsingh? ,Kattala Uppi 
v. Thangara Varma Rajah of Kottayatu Padinharit Kovilagam*) 
proceed on the clear assumption that every payment on account 
of a debt is a perfectly lawful payment irrespective of its effect 
upon the other creditors, and would be a due application of the 
assets within the meaning of the section. That assumption is made 
for the obvious reason that the principle of distributing among 
the general body of creditors the whole of the avilable assets 
rateably is unknown to the law except where it has been intro- 
duced by express legislation. If in the absence of adequate 
legislation on the point, we should hold that a legal representative 
such as the appellant is bound to distribute assets coming to his 
hands rateably only, we should be adopting a rule which though 
just in the abstract would yet, asis obvious, be attended with 
serious difficulties in its practical application. This is a con- 
sideration which ought not to be overlooked, for whether it is 
workable is, in the language of Lord Robertson in Janson v. 
Driefontein Consolidated Mines Co., Limited! “ one of the tests 
of any legal doctrine.” 

It is hardly necessary to say that there is no analogy whatever 
between the case of an executor who is governed by the special 
provisions of the Indian Succession Act and that of the appellant 

- asa legal representative under the Hindu Law, with reference to 
the question of the distribution of the assets among creditors ; 
nor has the passage cited from Domat (Volume II, page 107) 
any bearing ou the present case as the heir referred to therein 
seems to be subject to 2 rule peculiar to the Roman Law. In 
my opinion, therefore, the answer to the question under consider- 
ation should be in the negative. 

1. 8 W.R, 161. 3. 3 M. H. C. R, 161. 

2. 25 W. R. 224. 4. L. R. 1902 A. C. 505. 
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As to the next question, it was urged on behalf of the 
respondent that as the jewels themselves-are still in the hands 
of the appellant, the respondent is entitled to proceed against them 
as assets undisposed of, without reference to any payments made 
by him or on his behalf to other creditors. Now, supposing that 
the Court of Wards had caused the jewels to be sold by auction 
and purchased them with the minor's other funds in their hands 
and paid the sale proceeds to the mother’s creditors it would be 
impossible to contend that the jewels were still undisposed of 
assets on the ground that they stil remained in the possession 
of the minor, In cases like the present the thing to be considered 
is the real effect of what has been done and not whether the 
properby which originally belonged to the deceased is still with 
the representative. Ram Golam Dobey v. Ayma Begum? relied on 
by the appellant is a clear authority in favour of this view. There 
Loch and Macpherson, JJ. held that when a defendant against 
whom a decree had been passed in his representative capacity had 
made payments in satisfaction of the decree to the full value of 
the property of the deceased which had come or which might 
have come to his hands, the decree could no longer be executed 
even though the defendant had still in his possession property 
which originally belonged io the deceased. 

The good sense of the reasoning on which this decision rests, 
even were the question res iniegra, would induce one to adopt the 
same view. It may be added that the present is eminently a case 
for raising the presumption that the payment was made on behalf 
of the appellant as representative of his mother inasmuch as he 
himself is incapacitated and the persons making the payment are 
public servants bound to proceed in the matter according to the 
provisions of S. 17 of Regulation V of 1804 with the sanction 
of the Court of Wards. To hold otherwise would be to unjustly 
mulct the appellant to the extent of the payments already made. 

Apart from this ground so far as the sum of Rs. 861 said to 
have been paid for the redumption of the two jewels is concerned, 
the appellant is in my opinion entitled to a lien on those jewels for 
the amounts so paid. 

This payment if true was nob a payment by a new stranger. It 
was one made in the course of getting possession of the deceased’s 





l. 12 W. R, 177. 
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ecd assets which the appellant had to dispose of in accordance with the 
v. law. In Sheldon on Subrogations it is stated on the authority of 
Papiah. certain decisions in America (where under the initial guidance of 
sa acm Chancellor Kent the doctrine of Subrogation derived from the 
' A Civil Law has been devoloped more fully than in England) that the 
wife and children of a deceased who pay valid demands against 
his estate have been held not to be mere volunteers and may be 
subrogated (See 2nd edition page 368). ‘The reason for the 
application of the principle to such cases would seem to be well 
expressed in the following passage quoted by the author referred 
to at pp. 908. and 869 from a judgment of Thompson C. J.: “I 
regard the doctrine as applicable in all cases where a payment has 
been made under a legitimate and fair effort to protect the ascer- 
tained interests of the party paying, and where intervening rights 
are not therehy jeopardized or defeated. Such payments, 
whatever their effect may be at law in extinguishing the indebted- 
ness to which they apply will not be so regarded in equity, if 

contrary to equity to regard them so.” 

Here n» right of the respondent has been jeopardised or 
defeated by the payment made for redeeming the jewels and it is 
but equitable that creditors like the respondent who wish to take 
advantage of the redemption should ‘do so only subject to the 
condition of paying what they would have had to pay, were they. 
themselves redeeming the property. 

In regard to the Rs. 110 said to have been advanced to the 
mother in her lifetime, the appellant has a right to pay himself 
out of the assets as he cannot sue himself. 

It fdllows that the appellant is entitled to be paid out of the 
sale-proceeds the sums which he proves he is entitled to, in the 
view of the law stated above and that the respondent is only 
entitled to the remainder. | 

I would, therefore, set aside the order of the District Judge 
and would remand the case for enquiry into the truth of the 
allegations made on behalf of the appellant and for disposal on 
the merits. 


Costs in this court should abide the result. 


Davixs, J.:—I concur. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold Mese, Chief Justice. 


Sami Aiya i iis T Petitioner* 
v. (Ist Accused). 
The King Emperor iet sik ... Sespondent. 
Criminal Procedure Code, S. 4283—Charges of theft, rioting, hurt, d'c.—Acquitlal on Sami cae 
charge of theft—Conviction on other charges—Appeal by the accused—Setting aside 
of aquittal—Dacoity—Commitment to Sessions. Sing 


In the absence of dishonest intention a charge of theft cannot be Sustained. 


It is not competent to an Appellate Tribunal (at any rate one other than the 
High Court) to set aside an acquittal under S. 428, Cr. P. C, 


. Where, therefore, a 2nd Class Magistrate acquitted the accused on a charge of 
theft, but convicted them on charges of unlawful assembly, rioting and hurt, and on 
appeal by the accused against such conviction the Deputy Magistrate found that on 
the facts the accused must be held to have committed the offence of dacoity (by 
theft) and committed them to the Sessions :— 


Held (1) that the Deputy Magistrate had no jurisdiction to set aside an acquittal 
` in an appeal by the accused against their conviction upon other 
charges; _ 


(2) that without reversing the acquittal on the charge of theft, a necessary 
ingredient in the peice of dacoity would be wanting ; and 


(8) that the order of ihe Deputy Magistrate in committing the accused to 
the Sessions was wrong. 


Petition, under Ss. 485 and 439 of the C. P. C., praying the 
High Court to revise the judgment of the 1st Class Magistrate of 
Patukotai Division in Criminal Appeal No. 67 of 1902 presented 
against the findings and sentences of the Stationary 2nd Class 
Magistrate of Patukotai in C. C. No. 322 of 1902. 


T. Rangachariar for P. 8. Sivaswami Aiyar for petitioner. 
The Public Prosecutor (E. B. Powell) for the Crown. 


The Court made the following 


ORDER :—In this case the accused were charged with being. 
members of an unlawful assembly, rioting, hurt and theft. The 2nd 
Class Magistrate acquitted them on the charge of theft on the 
ground that they have acted without dishonest intention. He 
convicted them on the other charges. 





* C, R. C. No. 484 of 1902 and C. R. P. No, 309 of 1902. — 10th December 1902, 
D f 


: Bami Aiya 
v. 


King 
Emperor, 
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The accused appealed. On appeal the Deputy Magistrate 
was of opinion that on the facts as found by the 2nd Class Magis- 
trate, the offence of theft must be held to have been committed 
and that the offence committed by the accused amounted to dacoi- 
iy, and he committed them to Sessions. 


One of the facts as found by the 2nd Class Magistrate was 
that the accused had acted without dishonest intention. The 
finding of the Deputy Magistrate, in the face of this, that the 
accused must be held to have committed theft, cannot possibly be 
supported. The Public Prosecutor, in fact, did not attempt to 
support it. 


A further point taken on behalf of the accused was that it 
was not competent for the Deputy Magistrate to reverse the 
acquittal on the charge of theft. Now without reversing the 
acquittal on the charge of theft, a necessary ingredient of the 
offence of dacoity would have been wanting and a committal to 
Sessions on a charge of dacoity would have been clearly wrong. 


I am of opinion that under S. 423, C. C. P., the Deputy 
Magistrate had no power to reverse the acquittal on the charge of 
theft. Itseems to me the words ‘ reverse the finding and sentence’ 
in clause 1 (f) mean reverse the finding upon which the convic- 
tion was based, and do not empower the Appellate Tribunal (at 
any rate an Appellate Tribunal other than the High Court} to 
reverse or set aside an acquittal. The case Queen Empress v. 
Jahanulla*, to which my attention has been called by the Public 
Prosecutor, is distinguishable on the ground that the Appellate 
Tribunal in that case (the High Court) was a tribunal which has 
jurisdiction to set aside an acquittal. 


The order of the Deputy Magistrate must be set aside. 


The Public Prosecutor has urged that the sentences are 
inadequate and has asked that, as a court of revision, I should 
enhance the sentence. The sentences are no doubt light, but 
I do not think they are so clearly inadequate as to call for the 
interference of this court. 


1, I. L. R., 28, C. 976. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Patumma and others ... m Appellants* (Legal 
representatives of the 


: deceased lst Petitioner.) 


Idivi Beari «. Respondent (Counter- 
petitioner.) 
Civil Procedure Code, S. 273—Limitation Act, Sch. II, Art. 179, Cl. (2)—Attachmant of  Patummg 
decree— Effect of—Decree-holder’s right to apply for ewecution—Application in 


y 
Idivi Beari, 
accordance with law. 


S. 278 of the Civil Procedure Code does not render-the decree attached under it 
permanently incapable of execution or does not destroy the decree-holder’s interest 
in the decree attached. It merely operates as a stay of execution unless and until 
the events mentioned therein take place and delays the realisation of the decree by 
the decree-holder. 


An application for execution of a decree made by the decree-holder when his 
decree has been attached and while the attachment is yet subsisting is one in 
accordance with law and keeps the decree alive and a subsequent application made 
within 3 years of the such last mentioned application is not barred by Art. 179, C1.(2), 
Limitation Act. 

Appeal from the order of the District Court of South Canara 
in A. S. No. 347 of 1900, presented against the order of the Court 
of the Subordinate Judge of South Canara in Regular Execution 
Petition No. 96 of 1900. 


K. Narayana How for appellant. 
K. Ramachandra Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—We think that the view taken by the learned 
District Judge is erroneous. The application made by Pathumma 
to execute her decree was made to the proper Court and was made 
in accordance with law. The fact that the Court could not, by 
reason of the attachment of the decree, immediately execute it on 
Pathumma’s application, does not render her application oné not in 
accordance with law. All that S. 278 of the Civil Procedure Code 
requires is, that the Court receiving notice of attachment “shall 
stay execution” unless and until certain events take place, that is, it 





* A. A, A, O. No. 23 of 1902. 20th January 1908. 


ull 


i 


Patumma 


Yy., 
Idivi Bear. 


Sabapathy 
Patter 


v. 
Murukhan. 
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prevents the Court from proceeding with the execution until such : 
events take place, but it does not render the decree permanently 
incapable of execution by the decree-holder, or destroy the decree- 
holder’s interest in it. It merely delays the realisation of his 
interest in it. To hold otherwise would manifestly open a wide 
door to fraud by collusion between the judgment-debtor and 
persons attaching the decree with the object of preventing the 
decree-holder from realising his decree for more than three years 
and thus causing its execution to be barred by limitation. 


Pathumma’s application was, therefore, sufficient to keep the 
decree alive, and the present application, though made not by her, 
but by her attaching creditor, was made within three years of her 
application, and is therefore not barred by Art. 179, Schedule 2 of 
the Limitation Act. We set aside the order of the District Judge: 
and restore the order of the Subordinate Judge with costs in this - 
and in the lower appellate Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Sabapathy Patter and another ... .. Appellants* 
‘i (Petitioners). 
Murukhan and others... Sia ... Respondents 
(Counter-petr- 
toners.) | 


Redemption decree—Lapse of time limited — Eotension of time—Discretion, 


Plaintiffg who have not applied for redemption in the proper time on the view : 
now held to be erroneous in the Full Bench case of Vedapuratti v. Vallabha Valia 
Raja! that a second suit for redemption was maintainable, may apply for an extension 
of time, and it will be in the proper exercise of the Court's discretion to.grant such 


extension. 

Appeal from the order of the Subordinate Judge's Court of 
South Malabar at Palghat, dated the 26th July 1902 on M. P. 
No. 428 of 1902. l 

C. V. Anantakrishna Avyar for appellants. 

J. L, Rosario for respondents, 


# A. A. O. No. 114 of 1902. 20th January 1908, 
1, I.L. R. 25 M. 300. 


= 
^ 774 
ue 
: 





~ 
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The Court delivered the following 


JUDGMENT :—Having regard to the fact that under the 
decision of the Courts prior to the recentFull-Bench decision reported 
in Vedapuratti v. Vallabha Valia Raja, a redemption decree was 
not regarded as a bar to a second suit for redemption, and that the 
petitioners were thereby misled as to the necessity for redeeming 
strictly within the time limited by the decree on pain of altogether 
losing the right to redeem. We think the Subordinate J udge 
might properly in the exercise of his discretion have extended the 
time for redemption granted by him in the appeal against the 
decree. We accordingly extend the time to three months from 
this date, but we direct the appellants to pay the respondent’s costs 
in this appeal and in the lower Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Srinivasa Ramanujachariar ... Appellant*® (Defendant). 
v. 


Subbachariar by his next friend 
Srinivasachariar and another... Respondents (Plaintiffs). 


Limitation Act, Arts. 120 and 131— Right to receive Tasdik— Declaration, suit for— 

Limitation—Adjudication, effect of. 

A suit for a declaration that the plaintiff as Dharmakarta of a certain religions 
institution is entitled to receive direct from Government a certain Tasdik amount 
payable annually is governed by Art. 120 and not by Art. 181, 

"Where the right to sue for such declaration accrued to the plaintiff more than 
6 years before suit he will be only entitled to a declaratory decree for that portion 
of the amount which appertains to the six years prior to suit. 

The adjudication of plaintiff's right will, however, be sufficient for the Govern- 
ment to act upon even in regard to the other years. 


Second Appeal from the decree of the District Court of 
South Arcot in A. S. No. 167 of 1900, presented against the decree 
of the Court of the District Munsif of E in O. S. No. 308 
of 1899. 


8 S. A. Nos. 1152 of 1901. 2lst January 19808. 
1. :I. I, R, 25 M; 300, 
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Subba- 
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A. Nilakanta Aiyar for V. Krishnaswami Atyar for appellant. 


T. V. Seshagiri Atyar for C. Ramachendra Rao Sahib for 
respondents, 


The Court delivered the following 


JUDGMENT :—The plaintiffs right has been established in 
both the courts below, and that right has not been successfully 
impugned in this Court. 


The plea strongly relied on by the appellant is that the 
declaratory relief as to the 'Pasdik amount is barred by Article 
120 of the Limitation Act, and that Article 131, relied on by 
the District Judge, is inapplicable to the case. We accept the 
contention that Article 120 is applicable, and that the prayer for a 
general declaration of the plaintifis’ right to receive annually 
the Tasdik amount direct from Government is therefore barred 
inasmuch as the right to sue for such declaration accrued long 
before six years prior to the suit. But though the remedy 
for such relief is barred, the right to receive the Tasdik as it 
accrues from year to year is not extinguished, and inasmuch as 
the plaint also prays for a declaration of the plaintiff’s title to the 
amount of Rs. 554 in deposit with the Collector ‘on account of 
arrears for eight years, the plaintiffs are entitled to a declaratory 
decree for that portion of the amount which appertains to the 
six years prior to the suit, viz., Rs. 415-8-0, the cause of action 
in respect of which accrued within six years. 


The decree will, therefore, be modified by striking out the 
general declaration and substituting Rs. 415-8-0 for Rs. 554-0-0. 


Though the decree has to be thus modified for technical 
reasons founded on the law of limitation, the adjudication of the 
plaintiff's right which has been made will, of course, be sufficient 
for Government to act upon even in regard to the relief asked for 
by the plaintiffs but not granted by this decree. 


As the appeal substantially fails, the appellant must pay the 
respondents costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Kattai Mahammad Meera Mohiden and 
another a X " ... Appellants* (2nd 
and 3rd Plaintiffs). 


vU. 


The ‘Secretary of State for India in 
Council respresented by the Collector of 


Tinnevelly and another ... T .. Respondents 
(Defendant and 1st 
Plaintiff). 

Ryotwari land—Ryots applying for land being classified as Poramboke—Ezemption from Mahammad 
assessment and classification—LHatinguishment of title—Right of original ryots to Meera 
retain possession—Levy of penal assessment—Suit for recovery—Limitation Act, "non 
Arts. 14 and 16—Coercion. TheSecretary 

of State 


Where at the request of the ryots certain land occupied by them was exempted for India, 
from assessment and classified as gramanattam, the ownership or tivle of the ryots 
ig extinguished and it is not open to them notwithstanding such classification to 


retain the land. 

Where land is classified as poramboke nattam and is annexed to the village site, 
the land is at the disposal of Government, and the latter may grant it to bona fide 
applicants for house sites. 


Where penal assessment was levied by the Government against persons in occu- 
pation of village poramboke, without the consent of Government, a suit for the recovery 
of the sums 80 paid will be barred after one year from the date when the assessment 
is levied either under Art. 14 or Art. 16 of the Limitation Aot. 


Such payments in order that they may be legally recoverable by suit must have 


been made under coercion. 


Second Appealfrom the decree of the Subordinate Judge's 
Court of Tinnevelly in A, S. No. 281 of 1899 presented against the 
Decree of the Court of the District Munsif of Tinnevelly in O. 8. 
No. 220 of 1897. 


K. Ramachandra Atyar for appellant. 
The Government Pleader for respondents. 


The Court delivered the following 


JUDGMENT :—The appellants and others were the joint 
owners of certain assessed dry lands and held a joint puttah for 


#5, A, No. 912 of 1901, | 23rd Jannary 1903, 
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rie them, At the settlement ‘of the district in 1873-74, they appear 
Mohiden to have requested the Collector to remit the assessment in order 


The Secretary that the land should be used as a gramanattam, that is, village 


of State 


fo India, Rouse sites. The actual application order are not produced by 


either side, but the Settlement Register is filed and it shows that 
the lands now in question were entered therein as gramanattam 
poramboke, and unassessed and were removed from the puttah. 


The Settlement Register is a document which is published and 
which is within the knowledge of all the villagers, and it is not 
denied that the plaintiffs must have had knowledgeof how the land 
had been'classified and registered. The plaintiff took no exception 
to what was done. In 1894 the revenue authorities found that 
the plaintiffs were in occupation of the land without permission 
and imposed a penal assessment in order to force them to quit 
the land. The plaintiffs contend that notwithstanding what was 
done at the settlement their title as owners was not affected. 
It is impossible to uphold this contention. The legal effect of 
the arrangement made at the settlement was that the plaintiffs 
relinquished their mght and interest in the land in consideration 
of the Government reclassifying it as Poramboke Nattam and 
annexing it to the village' site, thus placing it at the disposal of 
Government with a view to its being granted by Government to 
bonafide applicants for house-sites. The fact that the plaintiffs used 
part of the land for certain purposes or were in occupation without 
payment of assessment for less than the statutory period, even 
if true, cannot affect the character of the arrangement made at 
the time of the settlement or revive the rights which were then 
given up. 


The lower Courts were, therefore, right in holding that the 
plaintifis have no title to the land or to retain possession of it. 
This disposes of their claim to the land: But they also claim 
refund of certain sums which were levied as prohibitory assess- 
ment for their occupation of the land in Fusli 1308, which ended 
with 30th June 1894. ‘The present suit was instituted in May 1897 
admittedly more than one year after the levy of the prohibitory 
assessment. This part of the suit is therefore barred by either by 
Article 14 or Article 16 of Schedule 2 of the Limitation Act, and 
ib seems to us unnecessary to decide which of these articles is the 
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more appropriate. We may also add that it is not alleged in 
the plaint or shown that the payment was made under coercion 
so as to be legally recoverable by suit. See Muthayya Chetti v. 
Secretary of State for India’). On both these grounds, the claim 
for refund must be held to have been rightly dismissed, and it is 
not necessary for us to decide the more difficult and important 
question of the legality of the action of the Revenue Officers in 
Imposing the so-called prohibitory assessment on lands which are 
at the disposal of Government and which are unlawfully occupied 
by a trespasser, whom the Government wish to eject by the imposi- 
tion of such assessment, 


The second appdal is dismissed with costs, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 
Ari Chetty, In re, auction purchaser in O. S. No. 855 of 1897.* 


Auction- Purchaser—Balance purchase-money—Court closed for vacation—Fifteen days 
expiring during recess— Payment on re-opening day—Receipt of papers and gran. 
ting of copies. * 


Where the Court is closed for the vacation and provision i8 made only for the 
receipt of certain papers and the grant of copies of documents on certain days during 
the vacation, a purchaser at an auction-sale held prior to the vacation who hag paid 
the 25 per cent. deposit will be justified in paying the balance of the purchase- 
money on the first day after the vacation where the 15 days allowed to him expires 
during the recess. 


Case stated under S. 617, Act XIV of 1882, by the District 
Munsif of Tirupatur in his letter, dated 15th J uly 1902, No. 217, 


Mahammad 
Meera 
Mohideen 


Y. 
TheSecretary 
of State for 
India, 


Ari Chetty, 
In re, 


referring for orders ofthe High Court, the question whether the 


payment of the balance of the purchase money on the re-opening 
of the day of the court after the 15 days is valid. 


T. EH. Venkatarama Sastriar for P. S. Sivaswami Aiyar, 
for the purchasers. 





a aiia 


* Referred Cage No, 12 of 1902, 26th January 1903. 
T odi 1. I, L R., 22 M, 100. i 
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The Court delivered the following 


JUDGMENT :—The notification which authorized the adj ourn- 
ment of'the Court for the vacation makes provision only for the 


receipt of certain papers and' the grant of copies of docunients on 


certain days during the vacation. 


: 

The Court must be regarded as closed for other purposes. 
The payments therefore made on the first day after the vacation 
must be regarded’ as-made in ‘time. i 


E] 
` 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Muhammad 
Bavu HERR 


The District 
Judge of 
Madura. 


‘his own: Court and of the Courts subordinate to him. 


Muhammad Bavu Sahib sex .. Petitioner* in C. M. 

P..No. 987 (tst 
Counter- Petitioner). 
v. ; 2 t 


: 'The District Judge of Madura ... Respondent. 


Legal Practitioners Act, S. 36—Application to declare as touts—A(fidavits-—Civil 
-Procedure Code, Ss. 194, 195 and 647— Sessions or District Judge—Subordinate 
Courts—District and other Magistrates not subordinate—Criminal Procedure Gode, 


9. 17 (1) and (5). 


It is. competent to a District Judge to act upon affidavits in an application 
under the Legal Practitioners Act to declare certain persons as touts. This proce- 
dure is warranted by Ss. 194, 195 and 647, C. P. C. 


Under 8. 36 of the Legal Practitioners Act, the District or Sessions Judge has 
jurisdiction to prohibit persons declared as touts to appear Nim the precincts of 


The District Magistrate and other Magistrates in the District-are notisubordinaie 
to the Sessions Judge under S. 17 (1) and (5) of the Criminal Procedure Code. 


Singixon praying that, in A circumstances stated therein, 
the High Court will be pleased to set aside the order of the 


- ` - - 4 id : A i - - PT " 


* C. . P, No, 987 of 1902. 2 29th January 1908, 


^ 
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District Court of Madura in its proceedings, dated 2nd May 1902, 
. No. 3558, declaring the petitioners to be law touts under S. 30 
of the Legal Practitioners Act. 


C. Krishnan, Counsel for the petitioner. 
The Court made the following 


ORDER :—Notice was issued-to the District Judge, but the 
Government Pleader does not appear. Objection is taken by the 
petitioners to the action of the District Judge on the ground that 
he acted on affidavits. We think that it was open to the District 
Judge, under Ss. 194, 195 and 647, Civil Procedure Code, to act 
upon affidavits filed in support of the application made by the 
Vakils to have the petitioners declared to be law touts; though in 
a matter of this kice we think ib would have been more regular 
and satisfactory to have examined the deponents in Court as wit- 
nesses. We observe, however, that no objection was taken before 
the District Judge on this score, nor did the petitioner even apply 
as they might have done, to have the deponents examined or 
cross-examined in Court. We must, therefore, disallow this 
objection, We, however, observe that the District Judge acted in 
excess of his jurisdiction m extending the operation of his order 
to the Criminal Courts in the District other than his own Sessions 
Court. S. 36 of the Legal Practitioners Act, only gives him 
jurisdiction in his own Court and in Courts subordinate to him. 


Under S. 17 (1) and (5) of the Criminal Procedure Code, 
neither the District Magistrate nor the other Magistrates are 
subordinate to the Sessions Judge except so far as is expressly 
provided by the Criminal Procedure Code. 


We. must, therefore, under S. 622, Civil Procedure Code, 
cancel so. much of the order às relates to. the Courts of the District 
and other Magistrates. 


Muhammed 
Bavu Sahib 


Y. 
The District 
Judge of 
Madura. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice 
and Mr. Justice Subramanta Aiyar. 


Vasudevan Nambudri,and another .. Appellants* (Plaintif 
and his representa- 


tive.) 
^. 
Krishna Pisharoti, Karnavan and 
Manager of the Tarwad and 
others i is .. Respondents (Defend- 
ants.) 
Vasudevan Redemption suiti—Suit upon one mortgage and title——Specific mortgage not proved— 
oe Mortgage of another date found—Redemoption. 
Krishna Where a plaintiff fails to prove the specific mortgage seb up by him, no decree 
Pisharoti. 


could be passed in his favour on the basis of any other mortgage, which the Court 
might find to have been proved in the suit, 

Second Appeal from the decree of the Subordinate Judge's 
‘Court of South Malabar at Calicut in A. 8. No. 965 of 1899, 
presented against the decree of the Court of the District Munsit 
‘of Angadipuram, in O. S. No. 565 of 1898. 


Suit to redeem a mortgage of 1888. The defendants denied the 
plaintiff's right, and contended that they were the owners of the suit 
properties. The Court of First Instance found that the mortgage 
of 1883 was not proved, but gave the plaintiff a decree on the ground 
that a mortgage for the same amount by the plaintiff to the 
defendants of the year 1816 had been proved in the course of the 
suit and that it had been acknowledged by the defendants in 1852. 
The suit was based also on plaintiff's title. The lower appellate 
court agreed with the findings of the first court, but dismissed the 
‘suit on the ground that the plaintiff had not proved the specific 
‘mortgage alleged by the plaintiff in his plaint. Plaintif ee 


this second appeal. 
P. K. Nambyar for appellant. 


C. V. Anantakrishna Atyar for respondents. 


* S, A, No. 1215 of 1900. 12th February 1903, 
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- . The Court delivered the following 


JUDGMENT .—Hven assuming that Exhibit I operates as an 
acknowledgment within the meaning of S. 19 of the Limitation 
Act, (as to which we express no opinion), we see no reason to doubt 
the soundness of the principle upon which the judgment in the 
case reported in Krishna Pillai v. Rangasami Pillai! proceeded. 
Following that case we hold that this second appeal must be 
dismissed with costs. | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Chief Justice. 


Sundara Mudali pis .. Petitioner* (Plaintiff). 
v. 
Ponnusami Mudali  ... .. Respondent (Defendant). 


Civil Procedure Code, Ss. 520, 521 and 525— Application to file award—Misconduct of 
arbitrator—Jurisdiction to set aside award—Refusal to file—One side not heard. 


Where a dispute is referred to arbitration without the intervention of Court and 
after the award is mafifffan application is made under S. 625 by one of the parties 
to file the award in Court, the judge if he finds grounds mentioned in S. 620 or 521, 


C. P. C., can only refuse to file the award and has no jurisdiction to set it aside. 
ü . ii 
Muhammad Nawazkhan v. Alamkhan? followed; and Chintamalayya v. Thadi 


Gangireddi? distinguished. 


If the arbitrators had heard only one side and declined to hear the other, that 
would be misconduct within the meaning of 8, 521, C. P. C. 


: "A judge cannot constitute himself a court of appeal from the decision of the 
arbitrators. 

Petition under S, 622 of the Civil Procedure Code, praying 

the High Court to revise the decree of the Court of the District 

Munsif of Vellore in O. S. No. 859 of 1900. 


The petitioner presented a petition to the District Munsif 
under S. 525, C. P. C., for filing an award. The Munsif found 
that the arbitrators were guilby of misconduct inasmuch as the 
‘arbitrators did not call for any explanation from the respondent 


* C. R. P. No. 267 of 1902. 2nd February 1908. 
^ L-I L, R., 18 M.402. 2. L. &,, 18 I. A. 78. 3. L L, R. 20 M, 89, 
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Sundara 
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Mudali. 
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of certain vouchers and statements filed by the petitioner, and that 
the decision of the arbitrators was unsound. He, therefore, set 
aside the award. 


V. Krishnaswami Atyar for petitioner. - 
R. Sivarama Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—This is a revision petition against an order 
of the District Munsif of Vellore setting aside an award. The 
dispute between the parties was referred to arbitration without the 
intervention of the Court under S. 525 of the Code. Consequently 
Ss. 525 and 526 are the governing sections. S. 526 provides 
if no ground such as is mentioned or referred to in S. 520 or 
S. 921 be shown against the award, the Court shall order it to be 
filed, and such award shall then take effect as an award made 
under the provisions of this chapter.” The Munsif in making the 
order setting aside the award purported to act under S. 520. It 
seems to me that, in making. an order under this section, it was 
only competent for him, either, if he was satisfied that no ground 
such as is mentioned in B. 520 or S. 821 was shown, to order the 
award to be filed or, if he was satisfied tha™8ich ground was 
shown, to dismiss the applicatio% to file the award. In my 
opinion it was not competent for him in these proceedings to 
make an order setting aside the award, and I must hold that 
the order setting aside the award was made without jurisdie- 
tion. It is clear that the legal consequences which ensue from 
an order refusing to file an award may differ very materially 
from the legal consequences which ensue from an order. setting 
aside the award. This is clearly pointed out in the judgment of 
the Privy Council in the case of Muhammad Nawaz Khan v. 
Alam Khani. My attention has been called on behalf of the 
defendant, (the party who obtained the order setting aside the 
award) to the case of Chintamalayya v. Thadi Gangiveddi?. 
There an application was made by one of the parties who 
had submitted to arbitration to have an award which had been 
made filed in Court. Certain objections were raised and those 
objections were overruled and a decree was passed in the terms of 
the award. Afterwards the party who had objected to the filing 


1. ; L. R., 18 LA. 73, 2. I.L. R., 20 M. 89. 


. we 
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of the award brought a suit to have it declared that neither the 
award nor the decree passed in pursuance of that award was bind- 
ing on him, and the Court held that inasmuch as the Court had 
jurisdiction to determine the genuineness or validity of the award 
in the proceedings under the chapter in question, the suit was not 
maintainable. It may very well be that where objections are 
raised to an award and those objections are gone into by the 
Court and overruled and a decree passed in terms of the award, 

in a subsequent action the decree so passed may be held to 
be binding, but it does not at all, it seems to me, follow 
that where an application is made to file an award and the 
Court is of opinion that a good case has not been made out, 
it is competent for the Court on the-application to file the award to 
make a formal order setting it aside. I do not think the ‘present 
case is governed by this decision, and I am of opinion that the 
order setting" aside the award was made without jurisdiction. In 
making the order setting aside the award; the Munsif acted on the 
ground that the arbitrators had been guilty of misconduct. I need 
scarcely say if it was shown that the arbitrators heard only one 
side and declined to hear the other side, they would have been 
guilty of misconduct, and the award could be impeached upon that 
ground, but I have read the order of the Munsif and the statement 
of facts therein contained and I am of opinion that there is nothing 
to lend any support to the suggestion that the.arbitrators were 
guilty of misconduct in the sense in which that word is used in 
S. 521 and in the sense in which that word has been construed in 
the decisions with reference to-questions of this nature. It might 
perhaps be said that the proceedings of the arbitrators in the 
present case were informal, but I do not think it can be put higher 
than that, The mistake the munsif appears to have made in this 
case.is that he seems to have regarded himself as a. court of 
appeal from the decision of the arbitrators to whom the parties of 
their owm free will veforred their disputes for arbitration, The 
result is, I must setvaside the order of tho Munsif, and, as it seems 
to be:a:clear case, I send, back the case to- the Muna with. the 
diréetion that-he do file the award: 


The plaintiff is entitled to the costs of the application before 
ihe Munsif and also. to his costs in this Court. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Chief Justice, 


Mr/ Justice Subramania Aiyar and Mr. Justice Davies. 


Krishnasawmy Mudaliar -— .. Appellant.* 
v. 
The Official Assignee to the estate of 
S.Raghavalu Naidu. ... ‘aie ... Respondent. 


Civil Procedure Code, Ss. 268, 270, 295 and 490—Attachment of a debt before judgment 
—Decree im plaintifis~favour—Judgment-debtor filing insolvency schedule— 
Title of Official Assignee to debt—-Rights of attaching creditor—Effect of attach- . 
ment—Act VIII of 1859 S. 270. 

S. 490, C. P. C., provides that where an attachment before judgment is made 
and a decree is passed in plaintiff's favour it is not necessary to re-attaoh the pro- 
perty in execution of the decree. 

An order of attachment does not operate so as to give the attaching creditor , 
priority over the other creditors in the insolvency. 

An order of attachment of a debt under S. 268 merely restrains the debtor's 
creditor from paying to the debtor and restrains the debtor from receiving the same. 

Attachment prevents alienation but does not confer title. 

An attachment of a debt becomes complete so as to prevent the title of the 
trustee in bankruptcy or the Official Assignee only: on receipt of the debt. 

Even where an attachment of property is made and an order for sale is 
obtained by the creditor the latter obtains no title to the property attached so as 
to prevent the same from vesting in the Official Assignee. 

Sakwies y. Musswmat Bandho Baee', and Frederick Peacock v. Madan Gopal’, 
followed. 

Under S. 270 of Act VIII of 1859 an attaching creditor was entitled to priority 
as against subsequent creditors. The present Code of Civil Procedure (Act XIV of 
1882) S. 295, has altered the law. 

Where, therefore, the plaintiff obtained before judgment an attachment of a 
debt due to his debtor by Messrs. Parry and Co., and subsequently obtained a decree 
and after such decree, the debtor filed his schedule and a vesting order was made in. 
favour of the Official Assignee. 

Held, that the Official Assignee was entitled as against the attaching creditor 
to receive the debt due to the insolvent from Messrs. Parry and Co. 

Appeal from the order of Mr. Justice Boddam in claim it 

C. S. No. 18 of 1900, dated the 11th March 1902 in the ordinary 

original civil jurisdiction of this Court. 

a ———— 

* O. S. A, 20 of 1902. 5th February 19083. ^ 
1. i N, W. P, 181. PA I, l E. 20 C, 428, 
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favour of a judgment-creditor obtained under S. 268 of the Code of 
Civil Procedure only operates so-as to give the judgment-creditor 
certain rights in execution. It does-net-óperate, when these rights 
are not exercised before the presentation of a petition in insolvency, 
so as to create in favour of the judgment-creditor a title which 
prevails against that of the Official Assignee under a vesting order 
In insolvency made after the or der of attachment. As regards the 
authorities the precise point does not appear to have been decided 
by this Court. In the case Sadayappa v. Ponnama*, where thẸ 
vesting order was after attachment, but before decree, it was helf 
that the title of the Official Assignee prevailed. In that case the 
Judges observe that there is-a material difference between an orddr 
of attachment under the Code-of Civil Procedure and a writ df 
^ fi-fa-in that the latter is an order for sale while the former is a stan 
which may or may uot be accompanied by an order for sale. Of 

principle it seems difficult to draw any distinction between the cafe 
of Sadayappa v. Ponnamma! and the present case, since it canndt 
be contended that the decree in the present. case, quasi decrep, 
constituted the judgment-creditor a secured -creditor or gave hip 

any charge or lien over the property of the judgment-debtor. Jn 
the case Veeraraghava v. Parasurama? a judgment-creditor hdd 
obtained an order for the -sale of the attached property before 
the vesting order wà made, and the question invglved was the 
right of another judgnient-creditor to rateable distribution of the 
proceeds of the sale to tbe held in execution of the attachment 
already made. it was held that rateable distribution could be 
ordered upon the ground that the Official Assignee having applied 
to the District Court to stay the sale and not having appealed 
against an order dismissing his application, there was no furtller 
question between the Official Assignee and the judgment-creditqrs, 
and the pendency of the proceedings in insolvency was no reagon 
for refusing rateable distribution as between the judgment- 


creditors. The case turned upon the rights of the judgme Mil 


creditors inter se and not upon the rights of a judgment-credifor 
who had obtained an order of attachment as against the Offifial 
Assignee. The case is also distinguishable from the present qse 


^1 LLR8M.4. . 2, I. L, R., 15 M. 372, 
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on the ground that the attaching creditor had obtained an order 
for sale before the adjudication in insolvency. 


The point was considered in an elaborate judgment of the 
Allahabad High Court, in which it was held that the Official 
Assignee was entitled under a vesting order to possession of an 
insolvent’s estate, even.when the estate had been attached in 
execution of a decree, and an order for sale had been made, 
Sarkies, Agent of the Official #ssignee of the Insolvent Court of 
Calcutta, v. Mussumat Bandho Baee*. In the case Anand Chandra 
Pal v. Panchilal Sarma?, a Full Bench of the Calcutta High 
Court held that when a creditor had obtained a decree and an order 
of attachment before the vesting order was made, the vesting order 
passed the property to the Official Assignee subject to being 
divested by a sale of the attached property in execution of the 
decree. In three subsequent cases, Shib Kristo Shaha Chowdhry 
v, Miller?, Soobul Chunder Sen v. Russick Lal Mitter* and’ 
Frederick Peacock v. Madan Gopal? and others, the Calcutta High 
Court have declined to follow this decision. In the case Shab 
Kristo Shaha Chowdhry v. Miller*, the point was only decided by 
a majority of 3 to 2, but in the cases of Soobul Chuder Sen v: 
Bussick Lal Mitier* and Frederick Peacock v. Madan Gopal’, the 
Court was unanimous. The case in Miller v. Lukhwnans Debi’, 
has now beenSoverruled by the decision of the Full Bench in 
Frederick Peacock v. Madan Gopal’. As pointed out by the Chief 
Justice in his judgment in the latter case, there is a marked 
distinction between the language of S. 270 of the Act of 1859, 
the enactment in force when the case of Ananda Chandra Pal? was 
decided, and S. 295 of the present Code of Civil Procedure. 
Under S. 270 of the Code of 1859 a creditor obtaining an attach- 
ment was entitled to be first .paid out of the proceeds of the sale 
notwithstanding a subsequent attachment. 8. 295 of the present 
Code provides for rateable distribution amongst creditors when 
more persons than one have, prior to realization in execution of a 
decree applied for execution of decrees against the same judgment- 
debtor. 

LOLNOW.RB8lo 4. I. L. R., 15 C. 202. 


2. 5.B. LR. 691, 5. LL. R. 29 C. 428. 
3, L L. R., 10 C. 150. ` 7$, LL. R., 28 C. 419, 
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‘The amendments of the law of procedure iu this country, as rie 
well as of the law of bankruptcy in England, have been based Mudalíar 
upon the principle that so. far as possible -the -creditors should be The Official 
treated part passu and that nothing short of actual realization of Assignee. 


the debt due should give rights of priority. 


If: under the provisions of the present Code an attaching 
creditor does not obtain a charge or lien on the attached property, 
no question, as it seems to us, of the property- vesting subject to 
any equity in favour of the attaching creditor really arises. 


‘We think the decision of Boddam, J., was right end we-dismiss 
the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. JusticeiBhash yam Aiyangar. 


Somasundara Mudaly by his guardian 
Salakshi Anne ... |... € Appellant* 
(1st Defendant). 


v. 


Duraisami Mudaliar ... zi pn Respondent 
(Plaintiff). 


Registration Act, Ss. 17 ánd 49— Authority to adopi— Wr iting—No will—Direction that Somasundara 
adopted ‘son should take Dosseeston—Repistration-—Oral evidence—Evidence Act, sat 


8. 91. Durandi 


Mudaliar. 
A will is a testamentary disposition of "property. 


A document containing an authority to adopt is not a will, and the mere fact 
that there is a direction in the document that the adopted son should be putin . 
possession of the property does not constitute such direction a devise of property. 


An authority to adopt which is in writing and -not-contained in a-will -must be 
compulsorily registered under Ss. 17 and 49 of the Registration Act, 


Quire :—Whether oral evidenco is -admissible when an authority to T 
compulsorily registrable is not registered. 


* Appeal No. 88 of 1901, 13th February 1903, 
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Whether in 8, 91 of the Evidence Act the word ‘grant’ is confined only to 
‘grant of property.’ 


Appeal from the decree of the Subordinate Judge’s Court of 
Kumbakonam, in O. S. No. 50 of 1899. 


B. Panchapagesa Sastri for V. Sankaranarayana Sastri for 
appellant, 


T. Rama Row for respondent. 
The Court delivered the following 


JUDGMENT :—The appellant (1st defendant) alleges that the 
adoption was made under an authority to adopt given in the 
so-called will, Exhibit I. This document is in no sense a will, 7. e., 
a testamentary disposition of property (Vide S. 8, Act V of 1881). 
It is an authority to adopt and nothing else : and the direction 
therein given to put the adopted son into possession of the property 
cannot be construed as a devise of the property. It is simply 
a statement of the consequences that should legally follow on the 
adoption. Musswmat Bhoobun .Moyee Debia v. Lam Kishore 
Acharjee Chowdhry?. 


The authority to adopt being in writing and not contained in 
a will, its registration is compulsory, and, unless registered, it is 
inoperative to confer such authority (Ss. 17 and 49, Indian Regis- 
tration Act II of 1877). We may add that there is no evidence 
except Exhibit I to prove that authority was given, assuming that 
such evidence could be adduced—an assumption that is doubtful, 
the question depending on whether the word “granb” in & 91 of 
the Indian Evidence Act means a grant of property only or refers 
to other grants also. There being therefore no evidence that any 
authority to adopt was given, the adoption, if it took place, was 
invalid. 


We therefore dismiss the appeal with costs. 





1. 10 M. L A. 279 at 912. 


L 


PART VII.] THE MADRAS LAW JOURNAL. REPORTS. . 289 
-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. J ustice Bhashyam Aiyangar. 


^  Doraswami Pillai ae ae e. Petitioner.* 
v. 
The King Emperor =... "^ . Respondent. 


Indian Penal Code, Ss. 104 and 442—Suspected person—Police constable—Right to 
enter house-—House-trespass—Pushing police out of howse—Right of self-defence. 


A police ‘officer is not justified by the mere fact that a person is of a suspicious 
character to enter his house at midnight and see whether he is in the house. The act 
of the police officer in so entering the house is a house-trespass for which the police- 
officer will be responsible under 8. 442 of the Penal Code as the act is calculated to 
annoy the members of the family of the suspected person and also to insult the latter 


person. 


The suspected person will be justified under S. 104 in inflicting slight harm upon 
the police-officer, viz., in pushing the police constable ont from the house. 


Petition under sections 435 and 439 of Criminal Procedure Code 
praying the High Court to revise the judgment of the Ist Class 
Deputy Magistrate of Chidambaram in Criminal Appeal No. 68 of 
1902 confirming the finding and sentence of the Stationary 2nd 
Class Magistrate of Chidambaram in C. C. No. 416 of 1902. 


T. Rangachariar for petitioner. 
The Public Prosecutor (B. B. FN for the Crown. 


. The Court made the following 


. ORDER :—It is clear that the conviction of the accused in 
this case under S. 353, I. P. C., is illegal and cannot be upheld. 
It is impossible to regard the constable as engaged in the execu- 
tion of his duty as a public servant when he entered upon the 
premises of the accused.about midnight with another constable 
and stood knocking at the door of the accused’s house to see if he 
was present. The fact that the accused is a person who is regard- 
ed by the Police as a suspicious character (K. D.) and as one 
whose movements ought to be watched, does not authorise the 
complainant to enter upon his premises or knock at his door with 
a view to ascertaining whether he is present in his house or not. 





* OQ. R. C. No. 589 of 1902. (C. R. P-No.371 of 1902.) 3rd March 1908, 
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The police circular orders referred to by the Magistrate have not 
the force of law, but in justice to them, I may observe, that there 
is nothing whatever in'any of them which warrants the course 
adopted by the complainant. It is perfectly lawful for officers 
of the Police to watch the-movements of suspected characters, and 
they are properly required to do so by Police circular orders. But 
they can do so only by lawful means and not by trespassing upon 
his premises or by having recourse to other unlawful means. Itis 
found that the accused came out, abused and pushed, the complain- 
ant and afterwards brought a stick from inside and lifted it up : 
as if he was going to beat him with it and that the complainant’s 
turban fellon the ground when he was pushed. Under these 
circumstances, the accused would no doubt be guilty of assault or 
of using criminal force, unless his act could be regarded as done 
in the exercise of the right of private defence of property. The 
constable in entering upon the accused’s dwelling house and 
knocking at his'door at midnight with the intention of finding out 
whether the accused who is regarded asa suspected character by 
the Police was in his house or not, was technically guilty of house 
trespass under S. 442 of the Indian Penal Code. The course 
adopted by the constable was certainly one which would cause 
annoyance to the inmates of the house, if not, also insulüng to the 
accused, and under S. 104 the accused was justified in voluntarily 
causing to the complainant the slight harm which he inflicted on 
him, and the constable cannot be regarded under S. 99, Indian 
Penal Code, as acting in good faith (vide S. 52, Indian Penal Oode), 
under colour of his office though his act may not be strictly 
justifiable by law. No police circular order or any other order 
has been pointed out which though not strictly justifiable in law 
he can bona fide plead in support of the course pursued by him of 
entering upon the premises of the accused at midnight and knoeking 
at the door. I may also remark that the sentence of three months’ 
rigorous imprisonment which was passed upon the accused 18 
unduly severe under the circumstances of the case, even if .he 
were guilty of any offence. I reverse the conviction and sentence 
and acquit the accused and direct that he be set at liberty, the 
bail bond being cancelled. 


-— 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.* Eier 


Y 


(ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS). Nevaeh 
Chetty. 
Present at the Hearing :—Lord Macnaghten, Lord Lindley, 


Sir Andrew Scoble, Sir Arthur Wilson. 


Annamalai Cheity. TE bia e Appellant. 
v. l 
Murugasa Chetty and another oP ... Respondent. 


Civil Procedure Code, S. 17—Forcigner defendant——Jwrisdiction of British Indian Courts 
—Üarrying on -business— Relation of Manager io Members of a Hindu familg— 
Effect of foreign insolvency upon foreign judgment, 


Under S. 17 of the Civil Procedure Code, British Indian Courts have jurisdiction 
to try a suit as against a defendant who isa foreigner when the cause of action 
arises within the local limits of the jurisdiction of the British Indian Court, 


Girdhar Damodhar v Kassigar;' approved, 


Quære.— Whether the British Indian Court has jurisdiction as against a foreigner 
non-resident defendant who carries on business within the local limits through an 
agent, although the cause of action may have arisen in a foreign country, and not 
within the local limits of the British Indian Court. 


A managing member of a Hindu family is not an agent for the other members 
80 aS to make them liable to be sued as if they were the prinoipals of the manager. 


‘The relation between the manager and the other members of a Hindu family is 


not that of principal and agent or of partners. It is much like that of trustee and 
cestui que trust, 


Question whether a suit upon .& forcign judgment after the defendant is 
adjudicated a baukrupt in the foreign state is maintainable not decided. . 


Quelin v. Moisson,* referred to. 
The judgment of their Lordships was delivered by 


Lord LixDLEY :—The plaintiff and the defendant in the action : 
which has.given rise to this appeal are French subjects living and 
trading in Pondicherry. The plaintiff sued the defendant Murugesa 
Chetty in Pondicherry. on a promissory note, and on the 20th March 
1896, the plaintiff obtained judgment by default for Rs. 13,968 
with interest and costs. Execution proceedings were taken in 
Pondicherry on this judgment, but nothing was recovered. On 
the 20th July 1896, the defendant’s firm was declared insolvent, 
at the instance of other creditors, by the Pondicherry Court, and 

! * 25th May 1908. i 
i TL. R, 17 B. 002, 2. 1 Knapp 265. 
à, 
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on the 23rd September, the insolvency was declared to have’ eitect . 
retrospectively from the 8th January 1896, which was anterior 
to the plaintiffs judgment and indeed to the commencement of the 
action in which it was obtained. In the “insolvency proceedings 
Syndics were appointed as usual, and the plaintiff applied for 


‘payment out of the estate ; but it does not appear that he obtained 


payment of any dividend. 


On the 8th October 1896, this action was commenced in the 
District Court of South Arcot, which is in the Madras Presidency, 
and near Pondicherry. The action was by the same plaintiff 
against the same defendant, Murugesa Chetty, and was based on 
the judgment already obtained against him in Pondicherry. ‘The 
Receiver appointed by the Court in.Pondicherry was.also made 
a defendant to represent the Syndics. - | 


In order to get over any difficulty which might arise as to the 
jurisdiction of the Arcot Court to entertain the action, the plaintiff 


described the defendant Murugesa Chetty as residing in British 


Indian Territory, i. e., Onddalore and other places, and as having 
houses of business and carrying on business there. The defendant 
put in an appearance to this action and a statement and supple- 
mental statement of defence, denying these allegations and denying 
the jurisdiction of the Court to entertain the action. He also 
impeached the validity of the promissory note and judgment by 
default, and, lastly, he relied on the insolvency proceedings as a 


-defence to the action even if the Court had jurisdiction to 


entertain it, MP 
The Receiver was also allowed to appeer and put in a defence, 
which he did. He denied the jurisdiction of the Court to entertain 
the action; and he further relied on the insolvency proceedings 
ag invalidating the judgment, and also as furnishing a defence to 
the action upon it, if still in force, and if the Arcot Court had any 
jurisdiction to entertain the action. 
The following 1ssues were settled :— 
I. Is this Court ‘prevented from entertaining the suit-by 
reason of the cause of action not having arisen and 
^ defendant not being resident or carrying on business 
within its jurisdiction ° : 
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IT.. Did or did not the defendant reside or carry on business 
within the jurisdiction of this Court on the date when 
* .. . cause of action arose? 


- TIL "Was the Frerich judgment on which the suit has been 

^.  ' brought according to French Law null and void on 
the date of suit and is the present claim based on the 
French judgment, therefore, not sustainable in this 
Court ? i 


IV. Isit open to the defendant to raise the contention in this 
suit that the promissory note on which the French 
` judgment was passed was obtained from the defendant 

by the pean fraudulently ? 


ER And, if so, was the promissory note obtained by the 
plaintiff from the defendant fr audul ently ? 


VI. What is the relief, if-any, that the: plaintiff i is entitled to ? 


l "The parties were directed to file all the documents they relied 
-on; and French law books might be filed at the SENG, 


Considerable evidence was- adiacet on Neth sides upon the 
question of carrying on business in British Indian territory, but 
there was no evidence worth mentioning that the defendant ever 
resided 1 in British India ; nor -was there any evidence that the 


we ee ee 


It was proved that the defendant had relatives and a share of 
property in British India, and that a cousin named Kandasami 
Chetty managed this property and paid money to the defendant, 
On the other hand there was no evidence worth mentioning to 
support the defendant's . charges of fraud by which he sought to 
impeach the promissory note and judgment sued upon, and this 
part of the case was subsequently abandoned by the defendant’s 
“counsel, 


The iusolvenoy proceedings in Pondicher ‘ry were all put in 
evidence, but no opinion appears to have been obtained from any 
‘expert in‘ French law as to the legal effect of those proceedings 
cither on the judgment recovered -by the plaintiff in Pondicherry 
before they in fact commenced; or on the discharge of the defend- 
ant from liability to pay the judgment debt. 
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The District Judge states that the only issues really contested 
before him were the 1st and 2nd; no argument was put forward 
on the 3rd, but he looked up the French law as best he could in 
the Code Napoleon, and he came to the conclusion that the 
judgment sued upon was not null and void when the action in the 
Arcot Court was commenced, and he therefore found the third 
issue for the plaintiff. He decided that it was not competent for 
him to go behind the French judgment, and thus disposed of the 
fourth and fifth issues He found however as a fact that the 
defendant did carry on business in British India, viz., in Cuddalore, 
where the action was commenced, and he accordingly gavo 


‘judgment for the plaintiff with costs. 


The defendant appealed from this decision to the High Court 
at Madras which reversed the judgment and dismissed the action 
with costs, on the ground, first, that it was not proved that the 
defendant did in fact carry on business in British India when the 
action was commenced ; and on the further eround [that the ixisol- 
vency proceedings were a bar to the action. They came to this 
conclusion on the authority of a decision of this Board in 1827, viz., 
Quelin v. Moisson.* 


In both Courts in ‘India it was apparently assumed that the 
question of jurisdiction turned on 8.17 of the Code of Civil 
Procedure, and that although the defendant was a foreigner, and 
although the cause of action arose in a foreign country, and 
although the defendant did not personally ‘reside within the local 
limits of the jurisdiction of any Court in British India, and was 
not even temporarily in Arcot when sued there, yet he could be 
sued in the Arcot Court if he carried on business through an 
Agent in the local limits of that Court’s jurisdiction. 


This assumption appears to their Lordships to require more 
attention than it has received. Their Lordships see no reason for 
doubting the correctness of the decision of the case of Girdhar 
Damodar v. Kassigar Hiragar? where the defendant was a native 
of Cutch, and the cause of action arose within the local limits of 
the jurisdiction of the British Indiau Court in which the action 
was brought. But that case does not cover the present one. 





1, 1 Knapp. 265. 2. L L. R., 17 B. 662, 
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It is not, however, necessary to pursue this matter, for ib is 
admitted by all parties and it is plain that this appeal must fail 
unless their Lordships agree with the District Judge in coming to 
the conclusion that at the time of the commencement of this suit, 
viz. on the 8th October 1896, the defendant was by his agent 
carrying on business in Cuddalore or somo other place within the 
jurisdiction of the Court. The burden of- proving this is clearly 
on the plaintiff; he has given evidence himself and called witnesses, 
and his and their evidence, until carefully examined, seems sufficient 
to establish such trading, especially as the defendant was within 
reach and was not called to deny or explain their statements, This 
omission was naturally made the most of by the appellant’s counsel. 


But it must be remembered that the defendant was a bankrupt and ` 


in great difficulties, and was naturally very reluctant to expose 
himself to a long and hostile cross-examination. After carefully 
considering the evidence, their Lordships have come to the conclu- 
sion that the District Judge fell into the error of treating Kanda- 
sami Chetti as the agent of the defendant, This mistake is clearly 
pointed out by the High Court. Kandasami Chetti’s acts and his 
payments to the defendant are all attributable to his being the 
manager of joint family property, of which the defendant had a 
share; and their Lordships entirely concur with the High Court in 
holding that such a person is not the agent of. the members of the 
family so as to make them liable to be sued as if they were the 
principals of the manager. The relation of such persons is not 
that of principal or agent, or of partners ; it 1s much more like that 
of trustee and cest que trust. Those witnesses who say they saw 
the defendant trading in Cuddalore do not speak of the critical time. 
An attempt was made to show that the joint property was divided 
long ago, and that Kandasami Chetty was not acting as manager 
of family property in which the defendant had an interest. But this 
attempt failed, for although some money was divided, the rest of 
the joint property was not decreed to be partitioned until 1897. 


In short, the moment the error of treating Kandasami Chetty 
as the defendant’s agentis corrected, the rest of the evidence all 
crumbles away. 


This conclusion renders it unnecessary to consider the effect of 
the defendant’s insolvency either on the validity of the judgment 


Annamalai 
Chetty 
v 


Murugasa 
Chetty. 


Annamalai 
Chetty 
v. 
A Murugasa 
Chetty. 


Rathnam 
Pillai 


v. ' 
Pappa Pillai. . 
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sued on or on the insolvency affording a defence to the action if 
the judgment is still in force. Quelin v. Moisson! goes- far ‘to 
show that the insolvency would afford a defence; but their Lord- 
ships might have thought it right not to decide this point in the 
absence of evidence of persons skilled in French law. 

Their Lordships will humbly advise. His Majesty to dismiss 
the appeal, and the appellant must pay the costs of the respondent 
Murugasa Chetty, the other respondent not having appeared. - 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| " (FULL BENCH) ss” 
Present —Sir Charles Arnold White, Chief Justice, — 

Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Rathnam Pillai ies sos s. Petitioner. * 
v. 
‘Pappa Pillai alias Sundaram Pillai —... Respondent. 


Civil Procedure Code, Ss. 408, 409 and 622— Leave to sue as pauper—Scope of enquiry 
— Pauperi ism of applicant —Enquiry into merits—Jurisdiction. 

The investigation contemplated under 8. 409, C. P. C., where a day-is fixed’ for 
hearing under 8. 408 in an application for leave to sue in forma pauperis must be 
confined to the question of the applicant's pauperism. No evidonce as to the merits 


. of the case can be gone into in such an investigation. A Judge dismissing an 


application after allowing evidence to be taken upon the merits at such hearing has 
erroneously exercised a jurisdiction not vested in him by law and his order dismiss 
ing the application upon the merits can be set aside under S. 622, C. P. C. ` 
K: Ranganayaka Ammal v. K. Venkata Chellapathy Naudu, followed. .. 
Vijendra Tirthaswami v. Sudhindra Thirthaswami?, overruled. 


- Petition under S. 622 of the. Civil -Procedure Code to revise 
the Order of the Court of the District Munsif of Salem in Civil 
M. P. No. 629 of 1901. 

The facts were these, The plaintiff put in a petition to the 
District Munsif to be allowed to sue in forma pauperis: The 
District Munsif gave notice to the defendant under S. 408. There- 
upon the defendant put in some documents affecting the merits 
of the case. The District Munsif received them and dismissed the 
petition on the ground that the petitioner had no right to sue in 
such Court. The petitioner thereon moved the High Court for 
revising the proceedings of the District Munsif as made without 








* C. R. P. No. 453 of 1901. E à 8lst July 1902. 
1. I. L. R. 4 M. 823. 2. I. L. R., 19 M. 197. 
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jurisdiction and even if he had jurisdiction on the gr ound that it 
«was tainted by material irregularity. 


This petition coming on first before their Lordships (Sir Charles 
Arnold White, the Chief Justice, and Mr. Justice Benson,) the 
Court made the following 


“ORDER OF REFERENCE TO THE FULL BENCH.—It 
- 'seéms difficult to reconcile the case reported. in K. Ranganayaka v. 
K. Venkatachellapatt} and the decision of Subrahmanta Atyar, J., 
reported in Vijendra Thirthaswamt v. Sudhindra Thirthaswamt?. 


. We accordingly refer to a Full Bench the question whether, 
on the facts of this case, the Munsif exercised a jurisdiction not 
vested in him by law or failed to exercise a jurisdiction so vested 
or acted illegally or with material irregularity in dismissing the 
application for leave to sue in forma pauperis. 

S. Subrahmania Atyar and S. Venkataramana Aryar for 
petitioner. ' 


| K. Rangandyaka Ammal v. s Vonkatachellapati Nayudu* and 
 Debo.Das v. Mohunt Ram Charn Dass Chella? are in my favour. The 
only issue before the Munsif was whether petitioner was a pauper 
or not, and the enquiry was only an enquiry into the pauperism. 
The term “A right to sue” in 8.407 does not mean the question 
whether the suit is good or bad on the merits. Ss, 408 and 409 
read together show that the inquiry is to be limited only to the 
question of pauperism, Chattarpal Sing v. Raja Ram? is against 
me. A pauper if his application to sue as a pauper is dismissed 
can pay court fee and proceed with the suit. If there was already 
an adjudication on the merits, it will be a bar to the suit. S. 409 
only says that the substance of the evidenceis to be taken, while 
in a-regular trial on the merits evidence will have to be taken 
regularly. Further there will be no right of appeal on such adjudi- 


cation. Therefore it could not be that the Legislature meant that 


the Judge can go into the merits in an inquiry as to pauperism. 


V. Visvanatha Sastri for counter-petitioner. Under Act VILI 
of 1859, the enquiry was confined to the question of pauperism 
alone. There was no provision there corresponding to the second 


— 


"1 LL R,4M.399;7' ^3: LL.Ry4M:8393. ^ 5: "IL L. R,, 7 A. 661. 
4. LL.R,19NM.197. | 4. 20. W.N. 474, 
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clause of S. 409. This was introduced by Act X of 1877. Mr. 
Broughton in his notes remarks the addition was to empower courts 
to have a more elaborate inquiry following the suggestion of Jack- 
son, J. in In ve, Gunga Dass Adhvkaree.* Under the 2nd clause 
of S. 409, Courts can take evidence, such evidence as would bear 
on the points which form the prohibitions in S. 407 and referred to 
in the 2nd Clause of S. 409. The contention that ‘the evidence | 
as herein provided’ in S. 409 means evidence about pauperism'is 
not sound. The words “ herein provided” should be read as taken 
as herein provided 4. e., the manner of taking the evidence, because’ 
the evidence under this chapter has to be taken by the Court itself. 
No Commissioner should be asked to take such evidence. See In 
ve Eknath Madoba?. The section contemplates evidence on all the 
points, for the prohibitions mentioned in clauses (b), (c) and (d) can 
only be brought out by other evidence being also admissible. The 
Court is not bound simply by the allegations in the petition; 
Kamrakh Nath v. Sundar Nath. S. 406 empowers the Court to 
examine the applicant regarding the merits of the claim also. The | 
enquiry under 8. 409 is the final and more elaborate enquiry, and 
it cannot be said that the enquiry would have the merits shut from. 
In K. Ranganayaka Ammal v. Venkatachellapathi Naidu* the 
respondent was not represented; besides S. 409 was not referred 
toin the argument at all. In Debo Das v. Mohunt Ram Charn 
Dass Chella$ also, S. 409 was not referred to. In Vijendra 
Thirthaswami v. Sudhindra Thirthaswameé the point was onè of 
res judicata which is also proved. by documentary evidence. 
In Kanrakh Nath v. M. Kundra Nath! the Court went into the 
question of the custom regarding the succession to a Mahantship of 

a Mutt. S. 407 (a) means whether he has a cause of action t. 6, a | 
good and a reasonable ground for proceeding. See also Act VIII 
of 1589, Ss. 304, 306, Chattarpal Singh v. Raja Ram?. It may 
not comprise the whole of the merits but may be a portion. Yet the 
Court has.to go into evidence to determine the question whether 
there is a cause of action. In the case of an ordinary plaintiff, no 
doubt the plaint alone has to be, looked at, but the policy of the 


1. 14 W.R. 281. 6. 20. W. N. 474. 
2. 1B.H.O. 102. ` 6. I. L. R. 19 M. 197. 
3. I. L.R., 20 A. 299. 7, IL, R. 20 A. 

4 LL R.,4N. 8. 


I. L. R., 7 A. 601. 
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Legislature is to place greater checks on pauper petitioners, Other- 
wise the time of the Court would be wasted. The contention of 
ves judicata is not tenable as-this decision will not be ina suit 
within the meaning of S. 13 of the Code. The decision will have 
no more operation than for the inquiry under that Chapter. 


The Court delivered the following. 


OPINIONS.--Tux Cuer Jugricn:—On an applieation for 
leave to sue in forma pauperis the District Munsif fixed a day 
under S. 408 and held an investigation under S. 409 of the Code 
of CivilProcedure. At this investigation no evidence appears to 
have been given either in proof or in disproof of the pauperism 
of the applicant, but certain documents were. put in evidence on 
behalf of the defendant; and ‘the Court; relying on the decision 
reported in Vijendra Thir thaswami v. Sudhindra Thirthaswamit 
dismissed the application on thé ground thatthe evidence on record 
showed the applicant had noi subsisting cause of action. I think 
the evidence referred to in S; 409 is evidence in proof or dis- 
proof of the pauperism of the applicant—not evidence as to the 
merits of ,this case. 


I cannot adopt the view taken by Sir Subramania Atyar, J., 
in the case of Vijendra Thirthasami v. Sudhindra Thirthaswamit 
and I think K. e ae Ammal v. K. Venkatachellapathy? 
was rightly decided. PA SeS 


a a & ^ o * 


I consider the Munsif acted illegally in- i allowing evidence to 
be put in on behalf of the defendant with reference to the merits 
of the claim of the party applying for leave to sue én forma 
pauperis, and in dismissing the application on the ground that on 
the evidence on record the applicant had no subsisting cause of 
action. 


BHASHYAM AIYANGAR, J.:—I concur, 


Benson, J.:—I think that the decision in the case of K. 
Ranganayaka Ammal v. K. Venkatachellapathy Nayudu? states 
the law applicable to the facts of the present case correctly. 
I am unable to reconcile it with the decision Vijendra Thirtha- 
swami v. Sudhindra Thirthaswamt4 and with every respect for the 


l. I. L. R., 19. M.1197, 2. . IIL, Rs, 4 M, 323, 
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learned J udge who decided the case, I must say that I am unable 


. v. „to concur in the view taken by him as to S. 409, Civil Procedure 
Pappa Pillai, 


Code, The Full Bench case of Chattarpal v. Raja Ram? is not 
opposed to the view I take. 


The District Munsif in the enquiry made under S. 409 allowod 
witnesses to be examined and documents put in evidence as to 
the merits of the petitioner's claim and then decided on the 
strength of that evidence that the petitioner had not a good case 
on the merits and therefore dismissed his suit. This course was 
not warranted by law. The evidence should have been confined 
to the question of the petitioner's pauperism. If that was proved, 
and if the plaint supplemented by the examination of the petitioner 
held under S. 406 showed that he had a right to sue, the District 
Munsif ought to have allowed the petition and proceeded to hear 
the suit in due course. The receipt of evidence as to the merits 
during the enquiry into pauperism and the decision of the case 
on the merits at that stage was, in my judgment, a material 
irregularity and, in practice, would be likely to lead to waste of 
the Court's time and to confusion and irregularity of procedure. 


T would, therefore, answer in the affirmative the question 
referred for our decision, 





IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Davies. 


Gandham Vecraswami and others ,. Appellants* 
7 l (Plaintiffs). 

Manager, Pittapur Estate e .. Respondent. 
(Defendant). 


Veerasawmi Civil Procediwe Code, 8s. 2, 414 4, 562, 584 and 588 (28)—Rent Recovery Act (TIU 


TA 
Pittapur 
i Betate. 


of 1865, Madras), S. 69—Decision of Collector in summary proceedings under eee 
—Judgment—Decree—Civil Court—Remand order. 


A District Judge has jurisdiction under S. 562, C. P. C., to remand a summary 
suit under Act VIII of 1865 when there has been an appeal from the decision of tbe 





* C. M. A.£ No. 9 of 1902, E 17th December 1902, 
6. I. L. R., 7 A. 661; 
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Sub-Collector in such suit and hence an appeal will lie under S. 588, cl. (28) C. P. C., Veerasawmi 


from such order of remand, Madager 
> 


A decision of a Collector in a Summary Suit is a decree within the meaning of m 


S. 2, C. P. C., and decides a civil question between parties secking civil rights. 

Appeal from the order of remand of tle District Court of 
Godavari, in A. S. No. 59 of 1901, presented against the decision 
of the Court of the Sub-Collector of Godavari, in S. S. No. 17 of 
1900, 


V. Ramesam for appellants. 


A. S. Krishnaswamt Iyer for V. C. Desikachariar for respond» 
ent raised a preliminary objection that there was no appeal against 
the remand order. The Civil Procedure Code does not apply to 
rent cases under the Rent Recovery Act unless where it is said 
expressly to apply. I would fefer to Ss. 69 and 74. (Davies, J. 
How is 15 that a second appeal is preferred against the decree in a 
rent appeal), That is under S. 584, C. P. C, and not under 
any provision in the Rent Recovery Act. 


The Court delivered the following 


JUDGMENT ;—This is an appeal from an order of the District 
Judge reversing a finding of the Sub-Collector in proceedings 
under Act VIII of 1865 and remanding the suit for disposal on 
the merits. The order purports to have been made under S. 562 
of the Code of Civil Procedure. 


A preliminary objection has been taken that no appeal lies: 
In support of the objection it has been argued that the adjudi- 
cation by the Sub-Collector was not a “decree” within the 
meaning of S. 562 of the Code, that this being so, the order of 
remand cannot be taken to have been made under that section, 
and that inasmuch as’ S. 588 (28) of the Code only gives a right 
of appeal when the order is made under 5. 562, if the order was 
not under that section no appeal would lie. 


We are of ‘opinion that it was competent for the District 
Judge to make the order under S. 562. 


No doubt S. 69 of Act VITi of 1865 uses the word “ Judg- 
ment,” but we think the Judgment, or adjudication, by the Sub- 


298 THE MADRÀS LAW'JOURNAL REPORTS. (Vol. XII. 


reram Collector in the present case is a formal expression of an adjudi- 


Mannee, 
Pittapur 
Estate. 


cation upon a right claimed within the meaning of the definition 
of decree contained in S. 2 of the Code. We also think it is a 
* forma] expression ...... upon a right claimed in a Civil Court." . 


In Kotappa v. Venkataramtah* this Court considered’ this 
last point with reference to the right of second appeal conferred by 
S. 584 of the Code and held that for the purposes of that section 
an adjudication by the Collector in proceedings under Act VIII 
of 1865 amounted to a decree as defined by the Code. As pointed 
out by the Judicial Committee in the case reported in Nilmoni 
Singh Deò v. Taranath Mukerjee? there is a distinction between 
Civil Courts and Rent Courts, but a Rent Court is a.Civil Court in 
the sense that it decides a civil question between persons seeking’ 
their civil rights. 


- There is nothing in thé S. 4 of the Code which. ig incon- 
sistent with the view above expressed. 


To say that the adjudication in question in the present case ig 
a ‘decree’ within the meaning of S. 540 of the Code does not affect 
any “special procedure” prescribed by Act VIII of 1865. More- 
over S. 4 A, a comparatively recent enactment clearly contemplates 
Revenue Courts being governed by the provisions of the Code of 
Civil Procedure. | 


We think the preliminary objection fails and must be over- 
ruled. 


_ On the merits, in our judgment, the question of the propriety 
of the pattah cannot be satisfactorily determined until there have 
been findings on the other issues m the case. On-this ground we 
think the order of remand ought not to. be interfered with. 


The appeal is dismissed. The costs of this Append will abide 
‘the result of the suit.. — 





T 1e 710M. D. J. R 398. 07 O 2 L L Re 9 Cal. 25. 


PART VIEL | THE MADRAS LAW JOURNAL REPORTS. 299 


IN THE HIGH COURT OF .JUDICATURE AT MADRAS. 
Pressent :—Mr. Justice Subrahmania Aiyar and Mr. Justice Benson. 


Venkataramanuja Reddiar and another .. Appellants* (Plaintiffs). 
v. 
Subbaraya Pillai... ET ... Respondent (Defendant. 


Sale of land—Vendee's suit for possession against third parties—Failure of vendor 
to get possession—Suit against vendor for possession or for damages—Futile prayer 
—Small Cause nature. 

Where a purchaser of some land sued third parties for possession of the land and 
failed ultimately and afterwards brought a suit against his vendor for being placed 
iu possession or for damages. 

Held :—(1) that the prayer for possession was a futile ono and could not be 

given effect to ; 
(2) thatthe suit must be regarded as one for damages merely ; 
(8) that such suit was cognizable by a Small Cause Court and that, 
therefore, no second appeal lay. 

Second Appeal from the "decree of the District Court of Chin- 
gleput in A. S. No. 109 of 1900, presented against the decree of the 
Court of the District Munsif of Poonamallee in O. S. No. 469 of 1599. 

The plaintiff's case was that the defendant sold to the Ist 
plaintiff a piece of land and put the latter in possession, that the 1st 
plaintiff was dispossessed by some third persons, that he thereupon 
brought a suit against those third persons to'réóover possession but 
failed. The plaintiffs as members of an undivided family now 
sued the defendant to place them-in possession of the land or to pay 
damages for breach of contract.- The District Munsif gave the 
plaintiffs a decree for damages, bub the District Judge reversed 1t 
on the ground that their claim was barred: by limitation. Hence 
this second appeal. 

K. Ramachandra Atyar for V.Krishnaswamai Aryar for appellants. 

A:S. Balasubramania Atyar for P.R. Sundara Atya for respondent. 

The Court delivered the following 

JUDGMENT ;—A preliminary objection is taken that the 
suit is really one for damages, and as such one of a nature 
cognizable by a Court of Small Causes and that no second appeal 
lies, the claim being for less than Rs, 500. We think the objection 
is well-founded. The prayer for possession of the land 1s a futile 
one, that could not possibly be given effect to, as the land is in 
possession of third parties, who have already as stated in the plaint 
established their right to possession as against the plaintiff. We 
must dismiss the second appeal with costs. 


Se —— ee 


* S. A. No. 923 of 1901. 7th November 1902. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Subrahmania: Aiyar. 


Saminatha Aiyar ... .. Appellant* (Defendant). 
U. 
Venkatasubba Aiyar ... .. Respondent (Plaintiff). 
Saminatha Civil Procedure Code—Order rejecting appeal us out of time—Decree—Second Appeal 
Aiyar —Judgment pronounced by Court after 4P.M.—Court closed for Christmas—Applica- 
Venkat " tion for copy on the first day of re-opening—Time requisite for obtaining copies 
subba Aiyar. Computation of Time. 


An order rejecting an appeal as being presented oui of time is a decree, and a 
second appeal lies to the High Court from such decree. 

Gulab Rat v. Mangli Lall,! Ragunatha Gopal v. Nilu Nathoji,? Ganga Das Dey v. 
Ramjoy Dey’, Ayyanna v. Nagabushanam!, and Zamindar of Tumi v. Bennayya® followed, 

Where judgment was pronounced in a suit at 4 P.M., on the last day the Court 
sat before the Christmas holidays, and according to the practice of the Court no papers 
would be received after 4, and application was made for cppy of the judgment on the 
day the Court re-opened for the first time after Christmas. 

Held :—That an appeal presented within 90 days after deducting the Christmas 
holidays when no application could have been presented was in time, and that the 
appellant was entitled to a deduction of such time under the circumstances as being 
timo requisite for obtaining copies of the judgment. 

Second appeal from the orders of the District Court of 
Trichinopoly in S. R. Nos. 277 and 50 of 1901, presented against 
ihe decrees of the District Munsit of Kulitalai in O. S. Nos. 234 of 
1900 respectively. 

T. Subramanta Aiyar for P. S. Bwaswan Atyar for appellant. 

K. Ramachandra Aiyar for respondent. 

The Court delivered the following 

JUDGMENT :—This is an appeal from an order rejecting s an 
appeal on the ground that it was out of time.. A preliminary 
objection has been taken that no appeal lies as the order is not a 
decree as defined by 8. 2 of the Civil Procedure Code. If we had 
to consider the point apart from authority, we might have felt 
disposed to adopt the view put forward on behalf of the respondent. 
The balance of authority, however, is strongly against this view. 
The precise point was decided against the respondent in Gulab 
Rai v. Mangli Lal? and Raghunatha Gopal v. Nilu Nathoji?, 
Ganga Dass Dey v. Ramjoy Dey?). The principle of these 





* 8, A. Nos. 1637 of 1901. 7th April 1908, 
1, T.L. Ra, 7 A. 42, 8. LL, R., 12 C. 30. 5. L L. R, 22 M. 158, 
2, Ie L.R., 9 Be 452. 4. I.L. R., 16 M. 285. 
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decisions was applied by this Court in the cases of (Ayyanna y. yas 
Nagabhooshanam? and Zemindar of Tuni v. Bennayyat). E. 

I enkata- 

. Is $ ! subba Aiyar. 

Having regard to these'güthorities we-are not disposed to say 


that no appeal lies in the present, case. The preliminary objection 
is overruled. au T 


In this case judgment was delivered on December 22, 1900, 
the last day before the Christmas vacation at 4 ». s. when, according 
to the practice of the Court, papers were nob received. The appel- 
lant made his application for acopy of the judgment on January 
7th, 1901, the day on which the Court re-opened after the Christ- 
mas holidays, and presented his appeal on a day which would be in 
time if he is entitled to deduct the period during which the Court 
was closed. His contention is that, in computing the period for 
appeal, the time during! ,which the Court was closed should be 
deducted. 


The contention on the other side is that inasmuch as no 
application for a copy of the judgment was made before the Court 
closed, the appellant is not entitled to have the period during 
which the Court remained closed deducted in the computation of 
time. ‘The argument was that the words “ requisite for obtaining a 
copy of the judgment” pre-suppose an application for the copy. 
There is nothing in the section itself to suggest that these words 
ought to be so construed. It is not impossible to conceive of cases 
where time may properly be deducted though the commencement 
of the period from which time is deducted precedes the actual 
application for a copy of the jadgment. On the facts of the present 
case, we think it may be said that this is not one of those cases. For 
this reason, we think the appellant is entitled to deduct the period 
from December 28rd to January 6th, both days inclusive as such 
period, in the circumstances of the case, must-be taken to be part 
of the time requisite for obtaining a copy of the judgment. 


We must, therefore, set aside the order of the District Judge 
and direct him to receive the appeal and proceed with it according’ 
tolaw. The costs of this appeal will abide the event. 


LL ncmo o 


l I L. R, 16 M. 285. 2. I. L. R., 22 M, 155, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Benson and Mr. Justice Moore. 


Venkatrayudu i ... Appellant.* (Plaintif). 
v. 
Subbamma and others ... .. Respondents. (Defendants). 


Hindu Law—Oral gift by father to his daughter— Title invalid—Possession of donee 
adverse— Prescription for full estate—Right of veversioner to question. 


When under an oral gift made in 1884 (which was invalid under the Transfer 
of Property Act) by the last male owner to his daughter the latter remained in 


possession for over 12 years :— 
Held :—(1) that she prescribed for a full estate. . 
(2) that the possession of the donee was adverse to the donor and his 
representatives whether tho title was.valid or otherwise; nnd 
(3) that a reversioner claiming through the donor’s son cannot question 
such possession after the expiry of 12 years. 

Second Appeal from the decree of the Subordinate Judge's: 
Court of Kistna at Masulipatam in A. S. No. 116 of 1900, 
presented against the Decree of the Court of the District Munsif; 
Tenali in O. S. No. 138 of 1599. 


The 1st defendant is the widow of the last owner. The plain- 
tiff is the reversioner. The 2nd defendant is his sister; the 3rd 
is his mother ; the 4th defendant is the father of the 1st. The 5th 
and 6th defendants are the alienees of the 2nd defendant. In 
1894 the 4th defendant as guardian of his daughter executed a 
deed.of gift in favour of the 2nd defendant. The deed recites 
that the father of the last owner made the gift to his daughter, the 
2nd defendant, in 1884 and put her in possession of tbe property, . 
that the 2nd defendant was in possession ever since 1884 and that 
in order to confirm her in her rights the deed was executed. The 
present suit was for a declaration that the gift by the 1st defend- 
ant would not be binding after her lifetime. | 


T. V. Seshagiri Atyar for appellant. 
P. Nagab hushanam for respondents. 
The Court delivered the following 


JUDGMENT :—The finding is that possession cae to the — 
Ist defendant under the oral gift in 1884. In our opinion that 


tt rm M — M M M ————————— — nca m At ic 
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obligation) and in part an appointment of a guardian of the person 
and property of certain minors. 


We are unable to uphold the ground on which the District 
Registrar refused registration. The document so far as it appoints a 
guardian is not a document relating to immoveable property within 
the meaning of S. 21 of the Indian Registration Act any more than 
a power of attorney authorizing an agent to collect rents of 
immoveable property is such a document. Registration, therefore, 
of that part of the document can be compelled as against the legal 
representatives of the executant if the document was really 
executed by the executant just.as its registration could have been 
enforced against the xc himself if alive. 


But so far as the document is à al of gift though an 
the donee or his on al repr were sineo: - that would be aeri 
ing the donor or his legal. representatives to complete an incomplete 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Subrahmania Aiyar. 


Singaravelu Udayan ... Appellant m both* (Plaintiff). 
v. 
Ramayer... - ... Respondent in S. A. No. 982 of 


1900 (25th Defendant). 


Singaravelu AMortgagor «nd moriguyee—Sub-mortgage by mortgagee—Suit for sale by snorigagee— 


Udayan 
v. 
Ramayer. 


Sub-mortgagee no party—Sale-proceeds realized—Right of sub-mortgayee ta a lien. 

over proceeds—Transfer of Property Act, S. 138. 

Where a mortgagee brings a suit for sale and money is realised and hrought in- 
to court, a sub-mortgagee has no lien over the fund in court. 

Where certain money decree-holders of the mortgagee attach the money in 
Court and draw the same, a snb-mortgagee cannot compel them to refund any portion 
of the said moncy. 

8. 138 of the Transfer of Property Act refers only ro the transfer of a debt and 
has no application to a sub-mortgage by the mortgagee. 

Second Appeals from the decrees of the District Court of 
Tanjore in A. 5% ud 2: 1899 presented against the 
umbakonam in 















Fe OTTATI 
on as to the.genuineness of the document 


rect. If the document is found tó:be genuine, the District 


Munsif should order it to:be registered bt; with the proviso that 
appointing a guardian. The effect of this will be that the document 
so far as it is a deed of gift will not take efféct as a registered deed 
of gift forthe purposes of the Transfer of Property Act. The deeds 
of gift in favour of the daughters referred to in the document 
before us being admittedly unregistered and the contemplated gift 
in favour of respondent also failing for want of registration, the 
question as to whether the document will take effect as an appoint- 
ment of the respondent as guardian of the minors is one which it 
is unnecessary to decide in this suit. The.costs of this appeal 
will be costs in the cause. 


a — e — 
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l. I, L. R., 19 M, 433. 2. I. L. R., 26 M, 072, 






1 Ei ate ee vu 
BN... of the District Munsif of N 
0. 5. No. 1 of 1898. 


Defendants 4 and 5 executed a mortgage of their proporties 
to the 2nd defendant in liis capacity as guardian of Ist defendant. 
The Ist defendant hypothecated his mortgage interest in these 
properties to the plaintiff's family now represented by the plaintiff. 


The defendants | and 2 sued in 1888 the mortgagors (defend- 
ants 4 and 5) and others upon his mortgage without making the 
plaintiff a party. They obtained decrees, brought the mortgaged 
properties to sale and drew the money out of Court. The balance 
of the surplus sale proceeds was drawn by some of the defendants 
and by the 8rd defendant who was the Vakil for the defendauts 
land 2in the mortgage suit of 1888 and to whom fees were due, 
in pursuance of an attachment issued in execution of a money 
decree obtained by him. The plaintiff brings this suit for sale 
of the mortgaged properties on the ground that the decree of 
1888 was not binding on him and in the alternative for recovery of 
the moneys drawn by the defendants 1 to 3. The District Munsif 
held that the plaintiff was entitled to the moneys realized in 


* S. A. Nos. 932 and 938 of 1900, 28th January 1903, 


P A Je promssoty nove was fora debi binding on the Thin 

.! family including the 2nd defendant. Y. 

CC. Subbier. 
Neither defendant appeared and the District Munsif on the 

95th August 1899 passed a decree ex parte against both tho 

defendants, which, as properly construed, means that the lst 

defendant, the maker of the- note, is personally liable for the sum 

mne for, and that the gor is uuu to recover the amount 

ks E This decree proceeds ' on tlie ies thab the 

debt was incurred for a family purpose. The 2nd defendant alone 

applied under S. 108, C. P. C. alleging that he was not duly 

served with a summons and pri aying that the.decree passed against 

him ez parte might be set aside. The District Munsif set aside 

the decree in £oto, that 1s, as against both the defendants. here 

being no appeal against such an order, it 1s open to the appellant 

in appealing against the finai-decree in the. case to object to-such 

order as contrary to law, and: he accordingly. ‘contends that the 

decree passed ex parte should be restor ed as against the Ist defend- 

ant. In our opinion this contention is well-founded under the 

circumstances of the case. .There is no contention. as to the making 

of the noie and the consideration therefor. - That being so, the 

contention n the 2nd defendant that the debt was one not binding 


eee . c 


ye + = 


and the Let defendant. We are berto. Aaly of opinion that -> 
the District Munsif was not warranted by lai in setting aside tho 
decree as against the Ist defendant, as the correctness of the decree 
does not depend on the character of the debt. If the decision in 
Mahomed Hamidulla v. Tohurwiussa Bibi, relied upon by the 
District Judge, really means -that, if an application made by any 
one defendant under S. 108 of the Code `of Civil Procedure be 
granted, the whole decree must be set aside in favour of all other 
defendants whether ew parte or not and whether they applied 
under S. 108 or not, we are with great respect unable to concur. 
But having regard to the decision of the same Bench in the 
subsequent case of Monomohin Chowdharana v. Nara Narayan . 
Ray Chowdhri?, we are inclined to think that such is not the effect 
of that decision. 








L LI, Ro 26 Cal 155...  ..2. 4 Cal, W. N. 456. 


Gopalu 
Ma) 


Subic. 


Whatever doubt may exist in w case iu oa 

sought to be set aside ‘under S. 108 proceeds on a ground 
common to the applicant and another defendant who has not. 
applied under that, section, we entertain no doubt in a case like the 
present in which the decree does not pr oceed on a ground common 
to both the defendants (see Bhura Mal v. Har Kishan Dast). Tho 
District Munsif in his revised decree held that the debt was not 
binding on the 2nd defendant and passed a decree against him 
merely as the legal representative of the Ist defendant, the Ist 
defendant having died subsequent. to the order setting aside the 
decree ex parie. As in our opinion, the decree passed ea parle 
against the lst defendant ought not to have been set aside, we 
reverse the decree of the lower appellate Court and the revised 
decree of the District Munsif, dated 2nd February 1900 and restore 
his original decree, so far as it directs the lst defendant to pay 
the amount decreed with interest and costs. 


The effect of this will be that the decree against the Ist 
defendant is one which was passed during his lifetime, and it will 
have to be executed against his legal representative under S. 234, 


C.P. C. In this view the decision of this Court in Ramanay: yya v. 


Rangappayya? as to the effect of attachment before judgment in 
a case in which the defendant being an undivided member of a 
Hindu family dies before judgment has no application to the present 
case. 


In executing the decree under section 284 the question as to 
whether-by reason of the attachment pending suit the share of the 
deceased judgment-debtor should also be regarded as assets of the 
deceased in the hands of ;the 2nd defendant will have to be decided. 


As the appellant has failed as against the 2nd defendant he 
must pay his costs throughout, but he will be entitled to recover 
his costs throughout from the estate of the Ist defendant*, 


l. I. L. R., 24, A. 883. 2. L L. R., 17, M. 144. 
* [See Shaida Husuin v. Hub Hussain, I. L. R, 28 A. 45 and Tassadug Husain v 
Hayat-wn- ae I, L. R., 25 A, 283, Ed.] 
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. with reference to agreements to refer to arbitration any contract- 
ing party may, without the consent of the others, put an end to 
the contract on the mere ground that he has changed his mind, 
and which was due to the disfavour with which contracts to refor 
to arbitration were formerly looked upon in England as contracts 
tending to oust the jurisdiction of the ordinary courts. But in this 
country, as pointed outin the case of Nagasamy Naik v. Rangasamt 
Natk+, the policy of the Legislature has always been different, and 
the English Common Law Rulo has not been followed. According 
to the law here, the submission of an existing dispute once made 18 
not without just and sufficient cause revocablo, even in the case of 
a submission which has not been made a rule of Court, while with 
reference to a submission which has been made a rule of Court, 
and consequently where the matter has become the subject of a 
suit, the submission can be revoked only with the leave of the 
Court for good cause shown (Pestonjee v. Manockjee and Co.?). 


It follows, therefore, that contracts to refer to arbitration 
should not in this country be treated upon the peculiar footing 
that such contracts are revocable at the mere- will of a party 
so as to warrant the view that every such contract is essentially 
of a personal nature as the District Judge seems to have thought ; 
and the D whether a legal — of a deceased 


in the reference is of a merely -personal nature -or is one which 
survives to the legal representative. Accordingly where the 
submission has been made a rule of Court and the right is one 
which falls under the latter description, the proceedings must, 
under S. 361 of the Code of Civil Procedure, be held not- to abate 
by reason of the death of a party, and as the right to partition, 
which is the subject-matter of the submission in the present caso, 
would survive to the deceased plaintiffs adopted son, if there is 
one, the District Judge should have proceeded under 8. 367 of the 
Code o£ Civil Procedure. 

We accordingly set aside this order and direct that the appli- 
cation be restored to his file and dealt with according to law. 
The costs of this appeal must be costs in the cause. 





1, SM. H.C. R. 16. 26/12: AD T; A1 


Venkat& 
Sabyanur&- 
yang 


v. 
Venkata 
Rangayya. 


Moidu Haji 
v 


fnb 
Moidu. 


DERE guae ME 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present :—Alr. Justice Benson and Mr. Justice Moore. 
Moidu Haji wae T . Appellant * (Plaintif). 

v. 


Kunhi Moidu and others. ... ` .. Respondents (1 to è and 
7 to 10 Defendants). 


Kanom— Time-cepired—Usufructuary mortgage by Kanomdaur—Redemption by jenmi— 


Knowledge of risk —Mortgugee’s right to claim interest or toss of profits. 


Where a time-expired but unredeemed kanom is usufructuarily mortgaged to a 
person who knows it is time-expired and there is no provision in this second mort- 
gage for interest, the mortgagee of the kanom interest will, on redemptien of the 
kanom and recovery by the jenmi of the propertios demised on kanom, uot be entitled 
io claim either interest or loss of profits. 


Second Appeal from the decree of the District Court of South 
Malabar in A. S. No. 901 of 1899, presented against the decree of 
the Subordinate Judge's Court of Calicut in O. 5. No. 40 of 1898. 


P. S. Sivaswami .Atyar for V. Krishnaswami Aiyar for 
appellants. 


K. Ramachandra Aiyar for P. R. Sundara Atyar for res- 
pondents. 


P. 8. Sivaswami Arvyar :—The plaintiff is the purchaser of the 
equity of redemption in items 1 and 2 from defendants = to 9 who had 
mortgaged their kanom rights to defendants 1 to 3. The mortgage 
was a usufructuary mortgage. There is no provision for interest. 
Items 8 to 5 have been redeemed already by the jenmi in 1877. The 
kanom to defendants 4 to 9 was in 1858. In 1875; the defendants 1 to 
3 had a mortgage of the kanom interest of defendants 4 to 9. It 
was at that time evidently a time-expired kanom. The defendants 
1 to 3 claimed interest on the mortgage amount inasmuch as they 
were deprived of a portion of the. property. There was no cove- 
nant for interest. Whatever might have been expected by the 
defendants 1 to 3, it cannot be said there was a. guarantee or cove- 
nant for quiet enjoyment. If there was a covenant at all, it could 
be held only to have been a personal covenant, and the mort- 








* S. A. No. 670 of 1901, 2nd September 1902. 
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gagee's remedy is to sue the mortgagor for compensation for breach Moidu Haji 
of the covenant. Mahadayi v. Joti. That too is now time barred. 3d 
Nanu Menon v. Komu Nair*. Vide S. 72, Transfer of Property Act,  Moidu 
The mortgagor could have given in mortgage only the rights he 

had. He could have covenanted only.for so much and not more. 

Dhondo v. Balakrishna’. " ad 


- = ot s + 


The inaction of defendants 1 to 3 for 21 years also supports 
the plaintiff's case. 


K. Ramachandra Aiyar tor the respondent. 


There is nothing to ‘compel the mortgagee to seek compensa- 
tion until the time for redemption. Itis clear here that the mort- 
gagee’expecied to be left in quiet enjoy ment of the whole property. 
The fact that he was deprived of a portion of the property entitles 
him for. compensation. Thongh there is no provision for post 
diem interest in certain transactions, the Vourts allow interest post 
diem at the rate provided in the document. That analogy is here 
applicable. 


The Court delivered the following 
JUDGMENT :—We think that the ‘construction placed upon 
Exhibit O by the learned District Judge cannot be supported. 


No doubt the parties hoped and it is even not improbable 
that they may have expected, that the kanom right mortgaged by 
defendants 6 to 9 to defendants 1 to 8 would not be redeemed 
during the ten years for which the mortgage was to run; but 
there was certainly no express covenant for quiet enjoyment for 
that term, nor do we think that such a covenant ought to bo 
interred: The dates of the kanoms which were mortgaged were 
stated in the document, and the parties must have known, as every 
one in Malabar does know, that a kanom is liable to be redeemed 
after 12 years, and that therefore in this case the kanom over 
items 3, 4 and 5 was liable to be redeemed at any time. The 
defendants ! to 3, we think, took the mortgage knowing of the 
existence of this risk, though they may have hoped that the 

' kanom would not be redeemed. We find that it was in fact 
redeemed within two years of the mortgage, and defendants 1 to 8 


Sb ta Seat a ea ee ee ee ee 
L LLD:R,17B.425. 2 LLB, 21M. 42atp 4h — 3. LL.B, 8B. 190, 


" 

ps 
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Moidu Haji then behaved exactly as they would have behaved if they had 
Kunhi expected the redemption. They did nothing at all. They did not 
Moidu.  sne for their mortgage money, as they might have done when 

their security was diminished: they made no remonstrance with 
their mortgagors ; they made no claim to be reimbursed for the 
unexpected loss of profits, and gave no- notice that they would 
take accounts of the loss when the mortgage was paid off. They, 
in fact, did nothing whatever for 18 years until this suit was 

f brought. We do not think that they would have acted in this 
way it they had thought that under Exhibit C they were entitled 
to hold all the land for the full term of ten years. Wo think that 
they took the mortgage knowing that part of the land was.liable 
to be redeemed and that they can therefore make no claim for loss 
of profits because part of it was redeemed. We must, therefore, set 
aside the decree of the lower appellate Court and restore that of 
the Subordinate Judge with costs in this and in the lower 
appellate Court. 'lhe time for redemption is extended to this 
day four months. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Bhashyam Aiyangar and 
Mr. Justice Moore. 


Ghulam Ghouse Sha Sahib Kadiri Avergal, Appellant* 
in all appeals 


(Plaintif). 
v. 
Venkatachalam Pillai ... s .. Respondent 
in S. A. 1266 of 1901 
(Defendant). 


Ghulam Limitation—Computation of Time— Gazetted holiday—Dies non—Suit filed on newt 
Ghouse day. 


Y. l | 
Venkata- 1 0m "M " TT T "— g 
chalam A guit filed under the Rent Recovery Act is not barred by the rule o days if 
Pillai. the last day happens to be & general public holiday aud the suit is filed on the suc- 


ceeding day. 


Such a holiday should be regarded as a dies non for purposes of limitation. 





* S, A, Nos. 1266 to 1300 of 1901, 29th September 1902. 
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Second Appeal from the decree of the District Court 'of 
Tanjore in A. S. No. 495 of 1900, presented against the decision 


4- i. 2 r 


December 1899, in Summary Suit No. 515. of 1899. 


C. Ramachandra Rao .Saheb, V. Krishnaswami Adyar and 
A, S. Balasubrahmanya Aiyar for appellants. ` 


Plaintiff filed a suit under the Rent Recovery Act on Tuesday 
(29th August). 27th August, the last day allowed under the 
Act for filing this suit, was a Sunday. The next day Monday 
was notified as a general holiday for Srijayanti in the Tanjore 
District Gazette. Tho learned Judge holds that he did some 
work on that day and thorefore the suit might have been filed 
on that day and consequently dismissed the suit. The Judge is 
clearly wrong. Sambasiva v. Ramasamit. 


Joseph Satya Nadar for respondent :—In this case the parties 
were Mahomedans.  Srijayanti was no holiday for them. Some 
cases were actually heard on that day. (Moore, J. That does not 
affect the legal question at all.) 


The Court delivered the following 


JUDGMENT :—It is shown that the 28th August 1899 was 
gazetted as a general public holiday. Such being the case, it is 
clear that that day should have been looked on as a dies non for 
purposes of limitation and excluded from the 30 days allowed. 
The fact that the Sub-Collector chose to attend office on that day 
cannot affect the question. 


We set aside the decrees of both the lower Courts and direct 
the Divisional Officer of Kumbakonam to retake the suits on his 
file and dispose of them according to law. Costs in this and the 
lower appellate Court will be-costs in the cause. ‘The Court-fees 
paid in this Court and in the lower appellate Court will be 
. refunded. 


" Um———————— ————————— 
l. I. L. R422 M. 179. 


Ghulam 
Ghouse 


v. 
Venkata- 
chalam 
Pillai. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Davies. 


Suryanarayana and others E .. Appellants* | 
^7  (Plasntiffs). 
v. 
or AA ^ 
Venkatarama alias Kannepally Ramavadha- 
nulu and another e ... Respondents 
(.Defendanta). 
Suryanara- Hindu Law—Adoption—Authority to adopt given by husband—Construction—Arthority 
yana not exhausted. by one adoption—Successive adoptions. 
v. 
Venkatarama. i 


When a Hindu gives permission to his wife to adopt and shows a general inten- 
tion to be represented by an adopted son and does not indicate any particular person 
for adoption either by name or otherwise, nor places any restriction upon the wife's 
dixcretion :— o 


Held that such authority is not exhausted by one adoption, but will extend to 
successive adoptions to be made by the widow when the necessity arises. 
“ * " a 
Veeraperumal Pillai v. Narraim Pillai', Lakshmibat v. Ragoji? and Ramasami v. 
Venkatarama? referred to. i 


- Appeal from the decree of -the District Court of Ganjam at 
Berhampore in O. S. No. 23 of 1899. 


* 


The authority set up in this case is only'oral and the material 
"portions of Exhibit IV referred to in their Lordships’ cemin} run - 
thus :— i 


« You having, in accordance with your husband's permission, 
: adopted before, that is to say, in the year. "1885, a boy named 
Satyasuryariarayana, the second son of Balusu Padmanabhudu, and 
the boy having died, as you have requested us to give permission 
for .adoption again .m order to perpetuate the family, we have 
approved of it and have hereby given you permission. Therefore, | 
you should adopt any boy at any f time you please and perpetuate 
the family.” 





* 13th March 1903. i A. No. 216 of 1900. 
1. 1Strange’s N.0.78, 2. I Ie R,22 B. 996. 3, D. R., 6T. A. 196. 
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P, S. Swaswami Aiyar and V. Ramesam for appellants. M 
Paes pot y is 
Venkataraman. 


T. V. Seshagiri Aiyar for V. Krishnasami Aiyar, 
P. R. undara Aiyar and K. Subramania Sastri for respondents. 


The Court delivered the following 


ORDER :—We find no authority for the proposition of the 
appellants’ vakil that the assent of the deceased husband's kindred 
required for the adoption must be the assent of the noarest 
sapindas. What we have to consider is whether in the circum- 
stances of this family there was any assent of the sapindas which 
could be considered as sufficient. For this purpose we require to know 
how many sapindas there were alive at the time the authority to 
adopt (Exhibit IV) was executed and how many at the actual time 
of adoption. We also require a finding as to when the two persons 
who gave their written consent to the adoption in Exhibit IV died, 
and if the third person Ramavadhanulu who.attested the deed of 
adoption and assented to the adoption before it took place, and if 
so, when. Further evidence may be taken on these points and the 
finding submitted in 6 weeks. Seven days will be allowed for 
filing objections." 


[In compliance with the.above order, the District J udge sub- 
mitted a finding to the effect that there were 31 sapindas living 
at the time of execution of Exhibit IV and 34 at the time of adop- 
tion, that out of the two persons who gave their written consent 
to the adoption in Exhibit IV, Somayajulu died in 1893 and the 
other Chalamayya Sastri.died in 1896, and that Ramavadhanulu 
who attested Exhibit IV did not assent to the adoption before it 
took place. ] . 


The Court delivered the following 


JUDGMENT :—The question is as to the validity of the adop- 
. tion in 1898 of the 1st defendant by the 2nd defendant on behalf of 
. her husband who died in 1861. This was a second adoption, a prior 
adoption having been made in 1885, but the son then adopted died 
shortly afterwards, Both OERE were made on the authority of 


E 


Dile 
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Suryangra- the 2nd defendant’s husband, together with the assent of some of 
yana 


y. his sapindas, on each occasion. 
Venkatarama. i 


We have no hesitation in agreeing with the District Judge in 
finding that the 2nd defendant’s husband did authorise his wife to 
adopt to him. The authority as proved by the witnesses was in 
general terms requiring her to adopt so as to continue his line and 
to provide for his spiritual benefit. He did not indicate any particu- 
lar person. for adoption either by name or otherwise and placed no 
restrictions whatever on his wife’s discretion. 


Such being the case, the first question is whether the autho- 
rity so given was exhausted by the first adoption, or whether on 
the death of the son then adopted, the authority of the husband 
survived so as to enable the widow to make the present--thab is, a 
second—adoption. 


‘Weare not aware of any judicial decision which would bind us 
to hold that the husband's authority in circumstances like the present 
18.80 completely worked out by the first adoption as to prevent the 
widow from acting upon it when necessity arises for a fresh adoption, 
the estate being still vested in her, and being liable to be divested 
by such adoption. We are of opinion that the husband's authority 
held good for the second adoption also. The object and purpose of 
the authority given by the hushand was to perpetuate his family 
as well as to secure his spiritual benefit, and it would be unreason- 
able to hold that an accident such as the early death of the boy first 
adopted should be allowed to frustrate the fulfilment of his object 
and to preclude the widow from making another adoption in the 
absence of any legal impediment to her doing so. When the 
general intention of a Hindu to be represented by an adopted son 
is clear, as in this caso, there seems no reason why effect should 
not be given to such intention, if it is possible to do so without 
contravening the law. Hach case must be decided on its own merits, 
without applying too strict a rule of construction in regard to 
powers of this: description. 


Ca 


We are supported in our yiew by the decision of Sir Thomas 
Strange in Veeraperumal Pillar v. Narrain Pillai} where a widow 





1. L8. N. C,, 78, 
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was held entitled to adopt a bo y in furtherance of her husbund's Suryanare- 
general intention in lieu of another indicated by him but who was s 
not available; the same principle has been adopted by the Bombay TONNES 
High Court in Lakshmibai v. Ragoji+ where the boy who was 

indicated for adoption not being available, the adoption of another 

was upheld. pi - Sen hg dede 


lt would appear from the note 3 at page 14 of Morley's Digest 
that “instances, have occurred in which a widow has made a second 
adoption on the failure of the first by death in fulfilment of a 
single injunction or authority from her husband, the object of such 
injunction being unattained unless the child lives." Another instance 
of the husband's general intention being acted ou by the widow 
without disapproval even where the husband did not directly give 
authority for the adoption, is to be found in the case from this 
Presidency, Ramasami v. Venkatarama?. So that the practice of 
the community has been in accordance with our view of the law. 


The cases in Calcutta to which our attention has been drawn 
adopt what appears to us to be too artificial a rule of construction 
in that they practically disregard the question of intention in such 
cases. 


We inust, therefore, hold that the adoption in dispute in this 
case was valid, apart from the asseut of the sapéndas which was 
also relied on. In this view, itis not necessary for us to enter into : 
a discussion as to the validity of that assent, but we may state that 
our conclusion is that that assent was not valid for several reasons, 
the most important of which is that i6 was too general in its nature 
“any boy at any time" and was not acted on for 9 years, during 
which circumstances had materially changed, one of them being 
that two out of three assenting sapindas and two dissenting 
sapindas had died in the meantime. ws 


———— o— 


1. J. L. R., 22 B. 990. 2. L.R.G LA, 196. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). 


Present ;—Mr. Justice Subralimaniya Aiyar, Mr. Justice 
Davies and Mr. Justice Boddam. 


Edamanna n ia ..  Appellanis* in both the 
"n appeals (Plaintiffs). 
Kannan Nayar and others ... Respondents i S. A. 
No. 1885 of 1901 
(Defendants). 
Manya Umma and others ... Respondents in S. A. 


No. 1886 of 1901 
(Defendants 2 to 22). 


eee Transfer of Property Act, Ss. 85 and 91—Swit by one of several wralans for redemp- 
T amis tion of mortgage—Other co-wralans not asked to join. 


Nayar. 
Under Sections 85 and 91 of the Transfer of Property Act one of several uralans 


is entitled to bring a suit for redemption of a mortgage without being under the 
necessity of alleging (much less of proving) that his co-uralan was asked and refused 
io join in the suit. - . 


Second appeals from the decrees of the Subordinate Judge's 

Court of South Malabar at Calicut in A. S. Nos. 942 and 943 

‘of 1900 presented against the decrees of the Court of the District 
Munsif of Betutnad in O. S. Nos. 671 and 481 of 1899. 


These second appeals coming on before Subramania Atyar, J. 
and: Bhashyam Asyangar, J., their Lordships made the following 


ORDER OF REFERENCE TO A FULL BENCH.—For the 
reasons stated in the decision in second appeals Nos. 77 and 78 
of 1201: for doubting the correctness of the decision of this Court 
in Savitri Antharjanam v. Raman Nambudri?, we refer for the 
decision of a Full Bench the following question which arises in 
these two second appeals. 


Whether one of two co-uralans without averring in the plaint 
that the other uralan was asked to join the former as co-plaintiff 
and that he refused to do so, may bring a suit to redeem a mort- 





* S. A. Nos. 1885 and 1386 of 1901. 27th February 1908, 
1. Since reported in I, L, R., 26 M. 46, 2. I. L. R, 24 M, 296, 


^ 
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gage madé by the predecessors in title of the two uralans, the e 


other uralan being made party defendant along with the mortgagoes. mn 
P. B. Sundara Atyar and C. V. Anantakrishna Avyar for 
appellants. 
V. Ryru Nambiar and B. Govindan Nambiar for the res- 


pondents. 
The Court expressed the following 


OPINION :—We are of opinion that the answer to the ques- 
tion referred must be that one of two co-uralans may bring a suit 
to redeem a mortgage without averring or proving that the othor 
uralan was asked to join as plaintiff in the suit. 


It would be impossible to hold otherwise in the face of Ss. 91 
and 85 of the Transfer of Property Act. 


These sections were apparently not considered when I. L. R., 
24 M. 296 was decided. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Narasimham ... T i .  Appellant* 
T -- (lst Defendant). 
Madhavarayudu and another — ... | MONI Respondents 


(PLF. & 2nd Deft.). 


Transfer of Property Act, S, 6—Hindu Law—Reverstoner’s interest in estate, alienability Narasimham 


of—Spes successionis—Validity of transfer—Transfer to evidow—-Enlargement of Y: 
Madhava- 
estate—Swrrender. | rayudu. 


The interest of a reversioner in an estate when the widow (limited owner) is alive 
is a more expectancy or spes successionis and is not transferable either by way of 


‘sale, mortgage or otherwise under S. 6 of the Transfer of Property Act. 


Bahadur Singh v. Mohar Singh’, referred to, 


: It does not make any diflerence as regards the invalidity of such transfers that 
the transfer is made by the reversioner to the widow. Such a transfer docs not 
enlarge the widow’s limited estate into an absolute estate and is not analogous toa 
renunciation made by the widow in favour of the presumptive heir, 


L . -Where the transfer-is made after the reversion falls in such trausfer is valid and 

operative: 

Sn 
*.S. A, 1627 of 1901. l 20th March 1903, 

1l. l1. L. B, 24 A. 94, 


Narasnnham 


v. 
Madhava- 
rayudu. 
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Second appeal from the decree of the District Court of Nellore 
in A. S. No. 203 of 1900, presented against the decree of the Court 
of the District Munsif of Ongole in O. S. No. 557 of 1898. 


V. Krishnaswamt Aiyar for appellant. 
T. V. Beshagiri Atyar for respondent. 
The Court delivered the following 


JUDGMENT ;—The 2nd defendant who was tho presumptive 
reversionary heir of one Venkatrayudu on the death of the latter’s 
widow, executed during his life-time a mortgage deed in favour of 
the 1st defendant in respect of a portion of Venkatrayudu's estate. 
This was in 1892. In 1896 the 2nd defendant purported to convey 
to the widow of Venkatrayudu for a consideration of Rs. 400, his 
interest in the whole of Venkatrayudu's estate. Some twenty days 
after that conveyance she made a gift of the mortgaged property 
and other property to the plaintiff on the footing that she became 
the absolute owner by reason of the 2nd defendant's conveyance 
to her. The 1st defendant subsequently and after the death of the 
widow brought a suit on the mortgage of 1892, and became the 
purchaser in execution of the decree and obtained delivery of the 
property. The plaintiff brought this suit to recover possession on 
the strength of the gift in his favour by the widow and his claim 
was allowed by the Court below. 


The Ist defendant appeals, and wo think that the appeal is 
well founded. It is now clearly established by the decision of the 
Privy Council in Bahadur Singh v. ohar Singh’, that the right of 
a presumptive reversionary heir under the Hindu Law is no more 
than a spes successionis or expectation of succeeding to the 
property. That being so, he is incapable under S. 6 of the 
Transfer of Property Act of transferring such expectancy. 


The fact that the transfer was in favour of the widow then in 
possession cannot make any difference so as to enlarge her limited 
estate into an absolute estate. The Vakil for the respondent 
argued that the transfer is analogous to a renunciation made by a 
widow in favour of the presumptive reversionary heir, so as to 
accelerate the latter’s succession, but we do not think that there 
is any real analogy between the two cases. The mortgage made 


— — i - ~~ me — —— er ee 





l L L. RB, 21 A. 94. 
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by the 2nd defeudant in favour of the 1st defendant will also be ied 


inoperative as a mortgage under S. 6 of the Transfer of Property Madhava- 

s ; rayunan, 
Act, but the sale in execution of the decree which took place after d 
the reversion fell in to the 2nd defendant will be operative to 


transfer the 2nd defendant's interest in the mortgaged property. 


No question arises in this case as between the reversioners who 
purported to make a transfer and the transferee, but the question 
is between the plaintiff claiming as the donee under the widow 
and the Ist defendant who purchased tho right, title and interest 
of the 2nd defendant after the reversion fellin. As we hold that 
the transfer by the 2nd defendant in favour of the widow, is 


inoperative as a transfer, the plaintiff's suit against the 2nd 
defendant must fail. E 


We therefore allow this second appeal, set aside the decrees 
of the Courts below, and dismiss the plaintiff's suit with costs 
throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). | 


Present :—Sir Charles Arnold White, Chief Justice, 


Mr. Justice Subrahmania Aiyar and Mr. Justice Davies. . 


The Darmakarta of Sri Bhaktavatsala Swami 


Temple, Tinnanore pa i .. Appellant* 

ii (Plaintiff). 

T. Luchimi Doss ES yid .. Respondent 
(Defendant). 


Madras Rent Recovery Act (VIII of 1865), 8. 1, cl. (1) and (2) and Ss. 3 and 80— The Darma- 
Madras Regulation XXVI of 1802—Holder of a Jaghir not registered—Tender of karta of 


Bhakta- 
patia — Meaning of " Landholder" and "Jaghirdar" —' Proceedings” construction, óc, vatsala 


v. 
The holder of a Jaghir is entitled to tender a patta under Madras Act VIII of Luchimi Doss. 
1865, or to proceed under the said Act for the recovery of vent before he is regis- 


tered as a Jaghirdar under Madras Regulation XX VI of 1802. 


The term “ landholder” appearing in el. (1) of the Rent Recovery Act is not 
confined to registered landholders. ' 


*S.A, No. S$'of 1902, . - | - — 30th March 1903, 


The Darma- 
karta of 
Bhakta- 
vatsala 

v 


Luchimi Doss. 
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The words * and all other registered holders of land in proprietary righi" in ol. 
(2; cannot be taken to qualify the class of persons enumerated in clause (1). 


Quere;— Whether those words have the effect of qualifying the preceding 
words in cl. (2). 


The term * Jaghirdars" in Ss, 1 and 3 of the Act are not confined to registered 
Jaghirdars. ` 


The word “ Proceedings" in S. 80 of Madras Act VIII of 1865 does not include 
tender of patta is limited to summary proceedings for arrears of rent taken after 
tender of patta. ` 


Second appeal from the decree of the District Court of 
Chingleput in A. S. No. 60 of 1901, confirming the decision of the 
Court of the Deputy Collector of Saidapet in Summary Suit 
No. 218 of 1900. : 


This second appeal coming on for hearing on the 2nd March 
1908, the Court (Subrahmaniya Aiyar, J. and Benson, J.) made the 
following 


ORDER OF REFERENCE TO A FULL BENOCH.—This is 
a suit by a tenant to set aside a distraint made by the landlord 
(defendant) for the rent for Fusli 1309. The adoptive father of 
the defendant was the registered Jaghirdar and died on the 29th 
May 1900. The defendant tendered a pattah to the plaintiff for 
Fush 1509 on the 28rd June 1900, t. e seven days before the 
expiry of the Fusli. The defendant had not at that time got his 
name registered by the Collector in the place of his father. He got 
it registered on the 29th August 1900. The distraint was on the 
11th September 1900. The present suit was instituted on the 8th 
October 1900. 


One of the questions in the case is whether the defendant was 
entitled to tender a pattah before he was registered as Jaghirdar. 
In Valarama v. Virappa’ it was held that a person entitled to 
Zamindari property could not tender a pattah unless he was the 
registered holder. 


In Subbu v. Vasantappan? it was held that an Inamdar 
was entitled to proceed under the Rent Recovery Act VIII of 
1865 even though he was not registered as Inamdar. 


1 LL, 8.6 M, 146, 2, I. L, R., 8M, 351. 
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We can find no real distinction in principle between Zamin- i Voir: 
dars and the other classes of landholders (including Inamdars and Bhékta- 
Jaghirdars) mentioned in paragraph 2 of section 1 of the Act in so ocn 
far as their power to proceed under the Act for rents due to them Luclimi Dc 


is concerned. 


The decision in Valarama v. Virappa! and those? following 
it are, in our opinion, in direct conflict with that in Subbu v. 
Vasantappan®. Tho language in the latter case would seem to 
imply a dissent from Valarama Virappa! on the authority of 
the Privy Council Vizianagaram Maharajah v. Suryanarayana’. 


We, therefore, refer to to the Full Bench the following ques- 
tions :— 


(1 Whether the holder of à Jaghir is entitled to tender a 
pattah under Madras Act VIII of 1865, or to proceed 
under the Act for the recovery of rent before he is regis- 
tered as a Jaghirdar under Regulation XXVI of 1802 ; 
and 


(2) Whether the word “ proceedings” in S. 80 of Madras Act 
VIII of 1865 includes tender of pattah or is restricted 
to proceedings subsequent to the tender of pattah taken 
under the Act to enforce the terms of a tenancy. 
Reference may be made to Venkateswara v. Alagoot 
and Syed Ali v. Sanyasi Baust. 


P. S. Sivaswami Aiyar for T. Rangachariar for appellant. 


V. C. Seshachariar for respondent. 


The Court expressed the following 


OPINION :— (1) There is no enactment which in terms requires 
a “‘landholder” to be registered before he can exercise 
the powers conferred by Act VIII of 1865. 


S. 1 of the Act enumerates two classes of persons who, for the 
purposes of the Act, are included in the term “land-holders.” 


The enumeration of the persons in clause 2 concludes with the 


EUROPEA DON ELM 
l. LL. R,5 M. 145. 4. I. L. R., 9 M. 307 at 316. 


2. I.L. R., 15 M. 484; 22 M. 221. B. 8M.1A. 327. 
3. I. L. R., 8 M. 351. 6. 3M. H.C. R. 5. 
F ' 





The Darma- 
karta of 
Bhakta- 

vatsala 
Y. 
mohimi Doss. 
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words “and all other registered holders of land in proprietary 
tight." Tt has been argued that these words have the effect of 
limiting the application of the words of clause 1 to cases where the 
persons therein enumerated have been registered. We do not think 
the section can be so construed. Assuming on the true construc- 
tion of the section that the words of limitation qualify the words 
of clause 2, they cannot be taken to qualify the class of persons 
enumerated in clause 1. The word “Jaghirdars” as used in Ss. 1 
and 3 of the Act is not confined to registered Jaghirdars. 


We think: the case Subbu v. Vasanthappan! was rightly ` 
decided, and that in principle no distinction can be drawn 
between Zamindars and the other land holders enumerated in clause!, 
of S. 1. The principle of this decision, viz. that non-registra- 
tion by the Collector does not affect title was acted on by the Privy 
Council in the case of Vizianagaram Maharajah v. Suryanarayana? 
confirming a decision of this Court as to the validity of an 
alienation although unregistered which proceeded upon the same 
grounds as Subbu v. Vasantappan’. 


With regard to the cases in which a different view has been 
taken, the courts appear either to have considered Valarama v. 
Virappal a binding authority, notwithstanding the decision in 
Subbu v. Vasantappanl, or to have distinguished the case from 
Subbu v. Vasantappan! on the facts. 


Our answer therefore to the first question referred to us is in 
the affirmative. | ; : 


As regards the second question we are clearly of opinion that 
the word “ proceedings” in S. 80 of the Act of 1865 does not 
include tender of pattah. The “proceedings” in the section are 
by the express terms of the section limited to summary proceedings 
for arrears of rent. 


1. I, L. R, 8 M, 351. 2. I. L. R., 9 M. 307. 3. I. L. BR. 5 M. 145. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL*. 
(From the Chief Court of Lower Burma.) 


Present :—Lord Macnaghten, Lord Davey, Lord Robertson, 
Sir Andrew Scoble and Sir Arthur Wilson. 


Maung Po Hti d ae e. Appellant* 
v. 
Mahomed Cassim and another  ... Respondents. 


Registration Act (II of 1877), S. 17, cl. (b) — Agreement amongst partners giving one of 
themselves sole right 10 redeem mortgaged partnership premises—Document creatin g 
right in immoveable property—Registration, necessity of— Evidence, admissibility 
in—Necessity of further assurance if registered. 

Where a partnership agreement contained a clause that one of the partners 
should be solely entitled to redeem the mortgaged immoveable property belonging to 
the partnership, such document should be compulsorily registered under S, 17 cl. (b) 
ns the right created by the clause is a right in immoveable property. If not register- 
ed it is inadmissible in evidence. Where it is registered, a declaration of the right 
by the Court after contest is sufficient and it isnot necessary to. make an order 
directing the execution of any further instrument. 


Herbert Cowell for appellant. 

J. Lewis for respondents. 

Their Lordships’ Judgment was delivered by 

Log» Macyanenren,—Their Lordships are of opinion that the 
judgment of the Chief Court is perfectly right. The partnership 
agreement of the 25th of June 1897 is an instrument falling within 
5 17, clause () of the Indian Registration - Act (No. 8 of 1877). 
of a right of redemption for and during a future period of limited 
duration, The clause declares that what, but for this stipulation, 
would have been the right of the three partners, shall, during that 
period, be the right of one of the three exerciseable by him for his 
own sole benefit. That right is a right in immoveable property. 
The agreement, therefore, ought to have been registered, Being 
unregistered, it is inadmissible in evidence. If the agreement had 
been registered, then, if the respondents had been content to abide 
by their bargain, no further assurance from them would have been 
required ; if they had contested the appellant’s right, a declaration 
by the Court of his right as expressed in the agreement would have 
been sufficient, and it would not have been necessary for the Court 


to make an order directing the execution of any further instrument. 


eee 
* 24th June 1903. 





A 


Maung Po Hti 
v 
Mahomed 
Cassim, 


831) THE MADRAS LAW JOURNAL REPORTS. [VOL. XIII. 


MaungPo Hti Their Lordships will therefore humbly advise His Majesty 
Mahamea that this appeal ought to be dismissed. The appellant must pay 
Cassim. ^ the costs of the appeal. 


Messrs. Richardson & Co. for the appellant. 
Messrs. A. H. Arnould & Son for the respondents. 





JUDICIAL COMMITTEE OF THE PRIVY COUNCIL*. 


Present :—Lord Macnaghten, Lord Lindley, Sir A. Scoble, 
Sir A. Wilson and Sir John Bonser. 


(From The Allahabad High Court.) 


Sheo Shankar Lal and another ... ... Appellants. 
v. | 
Debi Sahai ... IT i .. Respondent. 
Sheo Shankar Hindu law—Benares School—Stridhan—Succession—Stridhan inherited by a wcman— 
S Nature of estate—Devolution— Preference af daughter's son to daughter's daughter. 
Debi Sahai. Property inherited by a woman from a male is not her absolute property and 


passes on her death not to her Stridhan heirs but to the heirs of the person from 


whom she inherited it. 


According to the Bengal School it is well settled that. property inherited by a 
woman from a woman does not on the death of the latter pass as her Stridhan. 


What has once descended as Stridhaw does not so descend again. 


According to the Mayukha what has passed by inheritance from a woman to a 
woman goes on the death of the latter to a special line of heirs with a preference for 
females, who would succeed to it if it were her stridhan proper. 


According to the Benares Law also Stridhanam property inherited from a woman 
by a woman ceases to be Stridhanam and is not the absolute property of the latter. 


The text of the Mitakshara, Ch. II 8.11, pl. 2 (last portion) not followed. 


Where Stridhanam of a mother devolved upon her daughter the daughter's 
daughter is not entitled under the Benares Law in preference to the daughter's son 
upon the death of the daughter. 


J: D. Mayne for appellant. 
Their Lordships’ Judgment was delivered by 


Siz ARTHUR WiLsoN.—lhe property which is the subject-matter 
of this appeal formerly belonged to two brothers, Bhawani and 
Basant, snd on tho death of the former to the latter alone. Basant’s 








* 24th June 1908, 


PART IX.] THE MADRAS LAW JOURNAL REPORTS. 331 


two widows succeeded him, but by arrangement amongst themselves Sheo ee 
the property was divided between them and the widows of Bhawani. v. 
Both the widows of Basant died in 1861, and tho title then passed BOO 
to Hanwant and Hanuman, somewhat distant cousins of Bhawani 

and Basant, as the nearest male heirsof Basant. Of these, Hanwant 

died 1865, leaving a son, Debi; and on the 8th September 1866, 
Hanuman and Debi executed a deed of gift by which they gave the 

property absolutely to Jadonath, the daughter of Bhawani by his 

elder widow, who was then living. Dilla, the younger widow of 
Bhawani, was likowise alive, and claimed rights in the property or 

part of it. There were also male relatives who claimed to be nearer 

heirs than Hanwant and Hanuman. Much litigation naturally 

ensued, but it is not now necessary to trace its course. Judonath 

died in 1879, and her daughter Jagernath succeeded to her rights. 
Jagernath died in 1896, leaving sons, the pr esent plaintiffs, and a 

married daughter. 


The plaintiffs brought the present suit in the Court of the 
Subordinate Judge of Gorakhpur, claiming to have become entitled 
to the property in dispute on the death of their mother in 1896. 
The defendant, who is a brother of Dilla, the younger widow of 
Bhawani, acquired whatever rights he ever had by virtue of a 
transfer to him from Dilla; and as she died in 1895, any right of 
his then came toan end. Apart, however, from any right in him- 
self, the defendant was entitled to rely upon any defect he could 
find in the plaintiffs! title. Many issues were raised, all of which 
were disposed of in India in such a manner as to entitle the plain- 
tiffs to succeed, except one upon which the High Court dismissed 
their suit. 


The point referred to is this. The defendant raised the objec- 
tion that, as a sister of the plaintiffs was in existance, she, not 
they, was the heir of their mother's property. ‘Yhe plaintiffs met 
this by saying that * the plaintiffs do not deny the existence of a 
married sister, but her existence does not prejudice their claims.” 
On this admission an issue, which was wholly one of law, was raised, 
* whether the plaintiffs are entitled to maintain the present suit 
whilethe daughter of Jagernath Kunwari exists." Uponthis issue 


t -— 
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Sheo Si the Courts have differed, the Judge of Fi rst Instance having decided 


Debi ‘Sahai, 


it in the plaintiffs’ favour and given them a decree, while the 
High Court on appeal took a different view of the law, and 
dismissed the suit. Against that dismissal the present appeal has 


been brought. 


It is clear upon the above statement that Jadonath acquired 
the property by gift, and that on her death her daughter Jager- 
nath succeeded to it by inheritance. The precise question there- 
fore arising for decision is whether, under the Hindu law of the 
Benares School, property which a woman has taken by inheritance 
from a female is her stridhan in such a sense that on her death it 
passes to her stridhan heirs in the female line to the exclusion of 


males. 


Their Lordships regret that they are called upon to decide 
this question upon an appeal heard ez parte. But Mr. Mayne, in 
his able and exhaustive argument, for which their Lordships are 
much indebted to him, called their attention to the authorities and 
arguments bearing upon the matter, upon oneside and the other, 
so fully as greatly to relieve their Lordships from the difficulty 
which they would otherwise have felt. And since that argument 
they have had an opportunity of considering the judgment of the 
Judicial Commissioners of Oudh upon a very similar question, in a 
case o which judgment is about to be delivered. It is, however, to 
be regretted that the question has to be decided ina suit to which 
the plaintiffs’ sister, in whom the preferable right is alleged to 
exist, is no party. 


During the voluminous discussions, ancient and modern, 
which have arisen with regard to the separate property of woman 
under Hindu law, its qualities, its kinds, and its lines of descent, 


the question has constantly been found in the forefront, what is 


stridhan ? The Bengal School of lawyers have always limited the 
use of the term narrowly, applying it exclusively, or nearly exclu- 


sively, to the kinds of woman's property enumerated in the 


primitive sacred texts. The author of the Mitakshara and some 
other authors seem to apply the term broadly to every kind of 
property which a woman can possess, from whatever source it may 
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be derived. Their Lordships do not propose to dwell upon this Sheo ial 
particular question. It may perhaps be regarded as one mainly of 

phraseology, not necessarily involving, however it be answered, zen Sahai 
much distinction in the substance of the law; for most of the 
old commentators recognise with regard to the property of a 
woman, whether called stridhun ov by any other name, that there 
may be room for differences in its line of descent according to the 


mode of its acquisition. 


The question of substance is how the property descends in a 
case like the present. Astothis the decision of the High Court 
was based upon the text of the Mitakshara, which seems to make 
all property taken by a woman by inheritance her stridhan with 
all the incidents which belong to that kind of absolute property, 
and to make it descend as such, primarily to females, and in the 
special line prescribed for stvidhan strictly so-called. 


It cannot now be contended that the rule thus derived from 
the Mitakshara is law as to inherited property generally. The 
cases of Thakoor Deyhee v. Rai Baluk Ram', Bhugwandeen Doobey 
v. Myna Baee? and Chotay Lall v. Chunno Dall 3, all of them 
Benares cases, as well as Muttu Vaduguriadha Tevar v. Dorasinga 
Tevar!, and Raja Chelkani Venkayya nma Garu v. Raja Chelikant 
Venkataramanuyyamana?, place it beyond: doubt that properly 
inherited by a woman fróm a maleis not lier absolute property, 
and passes on her death not to her stridhan heirs, but to the heirs 
of the male person from whom she inherited it. 


As to the descent of property inherited by a female from a 
female, there: has not been any such conclusive ruling of this 
Committee. There has been, however, a remarkable concurrence 
of opinion in India among Judges, text writers, and pure 
scholars, to the effect that no distinction, can be drawn, consis- 
tently with the text of the Mitakshara, between what has been 
inherited from a male and what has been inherited from a female ; 


1. 11 M.I. A. 139 (1866). 

2. 11 M. I. A. 487 (1867). 

3. L.R.6I. A. 15: s, c. I. L. R., 4 C. 744, 

4. 81. A.99:5. c. I. L. R. 3 M. 290 (1881). 

5. IL. A, 25 M. 678: s. c. 29 T. A. 156 (1902). 
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id EE suggestion to the'contrary made by Mr. Mayne has not been 
& 


v. 
Debi Sahai. 


direct judicial decision on the precise question now to be disposed 


received with favour. On this point it is sufficient to refer to the 
judgments of West, J., in Viiarangam v. Lukshuman?, Telang, J., 
in Manilal v. Bai Rewa? and Best and Ayyar, JJ., in Virasangappa 
v. Ruddrappa? ; Banerjee’s Tagore Lectures, 1878, p. 286; West 


and Buhler, 3rd Ed., p. 272 ; Jolly s Tagore Lectures, 1888, p. 248. 


In Bengal it is well settled law that property inherited from a 
woman by a woman does not, on the death of the latter, pass as her 
stridhan. The rule has often been expressed by saying that what 
has once descended as stridham does not so descend again. The 
authorities have been collected and reviewed in Huri Doyal Singh - 
Sarmana v. Grish Chunder Mukerjee'. 


In Madras, where the Mitakshara is approved, but also other 
treatises (especially the Smriti Chandriks, which differs much 
from the text of the Mitakshara with regard to woman’s property) 
the view has been accepted that what a woman has inherited 
from a woman is not stridhan for the purposes of inheritance : 
Venkataramakrishna Row v. Bhujanga Haw, Virasangappa Shetti 
v. Ruddrappa Shetti. 


With regard to Bombay, wherever ihe Mayukha is accepted: 
ibis held that its rules govern the descent of womau's property. 
And those rules differ widely from the text of the Mitakshara, 
and exclude the idea that what has passed by inheritance from 
a woman to a woman goes on the death of tho latter to the 
special lines of heirs, with a preference for females, who would 
succeed to it if it were her séridhan proper: Vuiarangam v. 
Lukshuman’, Bat Narmada v. Bhagwantrat’, Manilal v. Bai. 
Rewao?. 


Under the Benares law their Lordships are not aware of any 





— 


8 B. H. C. (O. J.) at p. 272 (1871). 

I. L. R., 17 B. 758 at p. 761 (1899). 

I. L. R., 19 M. 110 (1895). 

T. L. R., 17 C. 911 at p. 916 (1890). 

I. L. R., 19 M. 107 (1895). 

8 B. H. C. (0. T.) 244 at p. 260 (1871). 
I. L. R., 17 B. 768 (1892). 

I. L. R., 12 B. 505 (1888). 
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of. But they do not feel any hesitation as to the answer which Sheo cheese 
ought to be given toit. On the one hand stands the text of the Y. 
Mitakshara, which taken literally seems to make all property Peet hana. 
inherited by a woman a part of her stridhan, inheritable from 

her according to the rules applicable to’ ler stridhan in the 

strictest sense of the term. On the other hand it has already 

been decided that the rule seemingly laid down in the Mitak- 

shara as to the descent of property taken by inheritance is not 

the Benares law so far as concerns property inherited from males. 

The decisions to that effect were based upon no narrow grounds. 

Their Lordships examined the primitive textsup^n which the 
Mitakshara purports to be based ; they considered the fundamental 
principles of the Hindu law ; "s reviewed the judicial decisions 

bearing upon the questions before them ; ; they gave such weight 

as could properly be given to the very conflicting opinions of 
numerous pundits, and they arrived at their conclusions without 
hesitation. And itis difficult to see how any other rule can be 

applied to what has been inherited from females. Reference has 

already been made to the striking concurrence of opinion in India 

against the admissibility of any distinction between the two cases. 


What authority there is, bearing directly upon the question, 
points in the same direction. Macnaghten in his Hindn Law, Vol. 
I., p. 88, applies the rule that what has once passed by inheritance 
as sirtdhan does not so pass a second time, to the Mitakshara law 
as' well as to that of Bengal. -And as his work was based upon an 
exhaustive examination of the cases which had actually come 
before the Courts in Bengal and of the opinions of pundits given 
With reference to those cases, it is valuable evidence of the law as 
tt was actually understood and applied at the time to which it 
relates. Moreover, the Mitakshara law with which he was brought 
into contact was necessarily that of the Northern schools. In 
Chotay Lall v. Chunno Lall (the Benares case subsequently 
affirmed by this Committee in 6 I. A. 19), Pontifex, J., stated the 
law in the same way. 


Their Lordships are, therefore, unable to agree with the Hiph 
C-urt'in thinking that the property now in question was the 
stridhan of Jagernath devolving as such upon the Piaintiffs’ 


1, 14B. L. R. 236 (1874). 
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arried sister in preference to them. And this is sufficient to 


Rr dispose of the present case. 
Debi Sahai. 


Sheo Shankar m 
Lal 


Their Lordships will humbly advise His is Mojenly that the 
decree of the High Court be set aside with costs, and that of the 
Subordinate Judge affirmed. 


The respondent will pay the costs of the appeal. 


PRIVY COUNUIL*. | 
(From the Court of the Judicial Commissioner of Qul.) 


Present :—Lord Macnaghten, Lord Lindley, Sir Andrew Scoble: 
and Sir Arthur Wilson. 
Sheo Pertab Bahadur Singh 
v. i 5 Wm Ed 
The Allahabad Bank, Limited, and another. 


Sheo Pertab Hindu Law—Stridhan—-Property inheirted. by a woman jJrom a woman—Qualified estate 


Bahadur. —-Oudh Estates Act, Ss. 2, 10 and 11. 
Singh 
v. A person who has a limited estate in property subject to the Oudh Estates Act, 
The Allaha- 


bad Bank 1869, has not by virtue of any provisions in the Act any absolute power to alienate ihe 
Limited. — whote estate. I 
> The Legislature must have used clear language if it intended to depart from 
the ordinary principles of law by empowering people to nlienate Nn may not 
belong to them.. 
Courts may go Lehind the Act to the extent of recognizing trusts and giving 
effecs to Leneficial titles distinct from the statutory title under the Act. 
A daughter who has succeeded to her mother's stridhan does not possess an 
absolute estate and a mortgage executed by her is not valid beyond her life-time, 
A passage in the judgment of the Privy Council in Jagdish Bahadur v. Sheo 
Partab Singh (28 I. A.) 100 at p. 106 explained. 


J. D. Mayne and Couch £or the appellant. 
De. Gruyther for the respondents. 
Their Lorpsairs’ Jupemenr was delivered by 


Sir ARTHUR Winsow.—On the 14th November, 1881, Janki 
Koer, a Hindu lady governed by the Hindu law of the Benares 
School, exécuted a mortgage deed in favour of the present res- 
pondents, the Allahabad Bank, by which she purported to charge, 
first, her zemindari Pawansi, and, secondly, i in case Pawansi should 
be insufficient, another property, to secure the repayment by instal- 
ments of a sum advanced by the Bank, with interest. 





rate of LLL = ee 


` * 24th June 1908. | 


- 


~ 


PART IX.] | THE ‘MADRAS LAW JOURNAL REPORTS. 997 


. Janki Koer have died in the meantime, the Bank on the pa a 
19th February 1894, filed a suit in the Court of the Subordinate Singh 
Judge of Pertabgarh to enforce the mortgage deed. A number of mpe aisha: 
persons were made defendants to the suit, but of these it is only poen 
necessary now to mentiou the first defendant, the present appel- 
lant, Sheo Pertap Bahadur Singh, who had succeeded to the zemin- 
dari of Pawansi n the death of Janki Koer, and who is now in 
possession of it. Theplaint alleged that he was the heir of J anki 
Koer. The present Appellant in his written stutement said that 
Janki Koer held Pawansi as a Hindu daughter, without power of 
alienation, that he himselt was not Janki's representativé, and 
that no transfer by her could affect him. Issues were settled of — 
which it is sufficient to mention the 6th: -“Was Rani Janki Koer 
competent to mortgage taluga Pawansi in such a way as to make 
it binding beyond her lifetime ?” 

‘The history of Pawansi, so far as it is necessary to notice it, is 
this. At the time of the annexation of Oudh, in which it lies, 
.Kablas Koer, the mother of Janki, was in possession of it. The 
summary settlement was made with her, a sanad was gr anted to 
her, and she was ‘entered in lists 1 and 2 under sec. 8 of the Oudh 
Estates Act; 1869 (Act Iof 1809). After her death in August 1872 
disputes arose as to the succession to her property, and litigation 
ensued, which ended in ajudgiaent of this Committee, by which 
it was decided that Kablas Koei’ had taken a permanent heritable 
and transferable right in Pawansi,and that on her death it had 
passed to her daughter and child Janki: Brij Indar Bahadur 
Singh v. Ranee Janki Koer’. 


After the death of Janki Koer, controversy again arose as to the 
succession, and again the litigation was carried to this Committee : 
Jagdish Bahadur v. Sheo Partab Singh*. In that litigation no 
one claimed to be entitled as stridian heir of Janki. The suit was 
framed upon the assumption that upon the death of Janki the 
property did not pass to any heir of hers, but rever ted to the heirs 
of an earlier generation. In the judgment it is said (stp. 106) :— 
“Tt is not disputed that the succession must be to the heirs of her 
(Janki’s) father," presumably as -the stridhan heirs of her mother 
in the absence of lineal heirs of the latter. 


—  — 


MS Ng ES AONE as RS RS nA goers 
1.: 8 T. A. 1 (1877), . & LL. R. 28 A. 369 : 28 I, A. 100, 
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The question then which their Lordsbips have to decide is, 
whether Janki Koer had power to mortgage Pawansi absolutely, or 
whether ler power to do so was limited to her own lifetime ? 


The case for the plaintiff Bank was put upon two grounds :— 
First, that under the Oudh Estates Act of 1869 J inki Koer, as heir 
of a taluqdar or grantee, had express statutory power to alienate 
the whole estate, whatever the extont of her own interest might be ; 
secondly, that apart from the Act, under the "Hindu law of the 
Benares School, she having inherited what had been her mother's 
stridhan, held it as her own stridhan with full power of alienation. 


, The Subordinate Judge decided ia favour of the plaintiff Bank, the - 


now respondeni, upon both grounds, and made a decree in his 
favour, The Judicial Commissioners on appeal expressed no opinion 
upon the first question, but on the second question agreed with the 
First Court and affirmed its decree. Against lis decision the 
present appellant alone has appealed, and the appeal, therefore, 
relates only to Pawansi. 


~ 


With regard to the first question, there can be no:doubt that 
Kablas Koer, the mother of Janki, was a taluqdar or grantee under 
Act I of 1869, and the portions of the Act material to the present 
question are :— 

“Sec. 2.—' Estate’? means the taluga or immoveable property 
acquired or held by a taluqdar or grantee. 


* Heir, means a person who inherits property otherwise than 
as a widow under the special provisions of this Act. 


See, 11.—Subject to the provisions of this Act and to all the 
conditions under which the estate was conferred by the British 
Government, every taluqdar and grantee, and every heir and legatee: 
of a taluqdar and grantee, of sound mind and nota minor, shall be 
competent to transfer the whole or any portion of his estate, or of 
his right and interest therein, during his lifetime, by sale, exchange, 
mortgage, lease, or gift and to bequeath by his will to any person 
the whole or any portioa of such estate, right, and interest." 


The contention was that every heir, whether absolute or 
qualified, of a taluqdar or grantee (and it would seem to follow, 
every legatee, however limited his interest) has an absolute power 
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to alienate the whole estate. If sec. 11 had stood alone, the question 
would hardly have been arguable. A power to an heir to alionate 
, “his estate or his right and interest therein” would certainly have 
meant lis estate, if he owned the estate, or his right and interest 
therein, if he owned less than the estate. But the argument was 
based upon the words “otherwise than as a widow" in the definition 
of an heir. It was argued that the insertion of bhese words indicated 
an intention to give to sll heirs other than widows some power 
which widows do not possess. It is useless to speculate why the 
words referred to were inserted in the definition ; but their Lordships 
think that much clearer language would have to be shown to justify 
them in saying that the Legislature has departed so far from the 
ordinary principles of law as to empower people to alienate what 
may not belong to them. And the decisions of this Committee in 
former cases seem to Jend support to this rather than to the contrary 
view. In a series of cases it has been held that, notwithstanding 
ihe strong language of the Act, and in particular the enactment in 
sec. 10 that the Courts are to accept the lists framed under the 
Act as conclusive that the persons included in them are taluqdars 
or grantees, and those of sec. 11, the Courts may nevertheless go 
behind the Act to the extent at least of recoguising trusts, and may 
give effect to beneficial titles distinct from the statutory title under 
the Act. It may be sufficient to refer to Hurpurshad v. heo 
Dyal, and Seth Jaidial v. Seth Sttaram?. From what was said 
in the last-mentioned case (at p. 228) it would appear that, if the 


facts had been such as to require it, their Lordships would have | 


granted an injunction restraining a taluqdar recorded as such under 
the Act from attempting to alienate the estate to the detriment of 
those beneficially interested. 


‘The question which remains is whether, apart from the provi- 

sions of the Act, Janki, being governed by the Hindu law of the 

Benares School, had power to alienate ‘absolutely the taluqa of 
Pawansi which she had: inherited form her mother. The question 

thus arising is not the same question as that with which their 

Lordships had to deal in the case of Sheo Shankar Lal v. Debi 

Saha’, in which judgment has just been delivered, but it is 

very closely connected with it. Mach case has to do with the estate 


1, 8I. A. 259 (1876). 2. 8I. A. 216 (1881). 3. Ante p. 330. 
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ofa woman under Benares Jaw in property inherited from à woman. 
The former case referred to the descent of such property ; the 
present raises the question whether it is the absolute property of 
the last holder in such a sense that, aparb from any grounds of 
necessity, she could alienate it beyond her lifetime., 


In the present case their Lordships have had the advantage of 
hearing a full argument upon both sides. The argument for the 
appellant was to the effect that the alleged power of the lady to 
alienate in the present case could be based- only upon the literal 
interpretation of the Mitakshara, which seems to make all property ° 
inherited by a woman her séridhan in the strict sense of the term 
with all the incidents of such property, including the free power 
of alienation ; that that view of the Benares law had already been 
negatived by this Committeé iu the case of property inherited 
“rom a male that inheritince from males and that from females 
could not be differently treated ; and that the authorities in most 
parts of India were to the effect that what a woman has inherited 
from a woman she does not hold as her absolute and alienable 
estate, but for a qualified estate, with reverter after her death to 
the heirs of her predecessor in title. The argument o: the 
other side was based strictly upon the text of the Mitakshara ; 
but it was c ntended that a distinction should properly be drawn. 
between property inherited from males and that inherited from 
females , and an endeavour was made to show that the decisions in 
various provinces in India applying the doctrine of reverter to such 
cases were wrong. 


On the present point, as on that arising in the previous case, ' 
it is too late to contend for the literal meaning of the Mitakshara 
to the full extent. . T'he previous decisions of this Committee have 
established that, under the.Benares lw, what'a woman takes by 
inheritance from a mile she takes not absolut ly, but for a qualified 
astate alienable only under the conditions applicable to such an 


estate. 


The reasous given by their Lordships in the judgment just 
delivered for declining io draw a distinction between property in- 
herited from a male and that inherited from a female seem to them - 
to apply to the.present case. As to the argument directed against 
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the a opico ot the doctrine of reverter in such cases is the pre- 
sent, their Lordships are of opinion that that doctrine is too well 
established in India generally to be now overthrown. ihe question 
may be different in those parts of Bombay which are governed by 
the Mayukha. An exact examination of the terms of that treise 
seems to have led to some diversities of view in the Bombay High 
Court, which need not now be considered. 


. Their Lordships will humbly advise His Majesty that the decree 
of the Subordinate Judge and that of the Judicial Commissioners 
ought to be sot aside sò far as they affect the property of the pre- 
sent appellant, and that instead thereof the suit ought to that 
extent to be dismissed with costs in both courts. The respondent 
Bank will pay the costs of this appeal. 


Messrs. T. D. Wilson & Co. for appellant. 


Messrs. Rankin, Ford & Co. for respondents 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Bhashyain Aiyangar. 
i 4 


Ramanathan Chetti T Appellant* (Defendan!). 
v. l 
Murugappa Chetti ea Respondent (Piaintiff). 


Hereditary office—Trustee of a public religious institution —Office of trustee vested in 
`, several persons—Senior and junior branch——Munagement by turns—Transfer by 
junior ‘branch in writing registered—Absense of instrument of trausfer—Second- 
`- ary evidence—Junior branch excluded for over 12 years—-Acquisitios: by mrescrip- 
. tion — Holding of members of senior branch-—Adver se enjoyment—Scheme proper to 
be framed—Civil Procedure Code, S. 5389— Management by turns of office of trustee 

of public in stitution— Proper scheme. 


Whore by a docnment in writing four members of a junior branch transfer their 
right of management of a public templo to a member of the senior branch, and such 
document is admittedly unstamped and unregistered, in the absence of such instru- 
ment of transfer, other evidence in proof of such transfer is inadmissible, 


‘Ques e :— Whether a member can 1ely upon such transfer as the basis of his tiile. 


M eS Se 
* A-No. 121 of- 1901. 12th August 1903. 
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Raja Vurma v. Ravi Vurma ; Kuppa v. Dorasayi? ; Narayana v. Rungas; Ala- 


appa v. Sivarama Sundara!; and Annasami_v. Ramakrishna? referred to. > 


Where there were two branches consisting of four members each ofa 
branches being entitled to management in rotation or by turns of a pullie temple or 
religious institution, and the four members of tho junior branch transferred thoir 
right to a turn of management to a member of the senior branch, and such member 
enjoyed the turns of the transferors for » period of nineteen years, he acquires a 
right by prescription and the right of the junior members to a turn of management 
is barred either under Art. 124 or 127 or 142. 


Possession of office by one trustee during his turn is neither exclusive of nor 


adverse to the other trustees. 


4 


The acting or executive trustee for a year or period holds the office and dis- 
charges the duties thereof on behalf of all the co-trustees and not on behalf of himself 


alone. Attorney-General v. Holland? referred to. 


But where the members of the junior branch are excluded and their turns aro 
exclusively taken by a member of the senior brauch, the enjoyment by the othor 
members: of tho senior branch with knowledge that the junior branch is excluded is 
not for ihe benefit of such junior branch and each member of the senior branch holds 


the office during his turn on behalf of himself and tho other memLers of the senior 


branch and to the exclusion of the Junior branch. 


Where under such circwnstarces the office of trustee and the properties of the 
temple have Leen, for more than 12 years, held and possessed by the members of the 
senior branch as a whole body, such possession is adverse to the members of the 
junior branch as & body aud the rights of the lutter will be, by the operation of S. 28, 


extinguished. 
* 


Where soveral trustees enjoy tho office by turns for a long time, a right to manage 
by turns is no} acquired by them merely by tho operation of limitation, 


Venayak v. Gopal’ referred to. 


Tt is compotent for co-trustees of a publie religious instittoution to settle by 
vrrangcment among themselves a scheme of management by each of the co-trustees 
in rotation whether emoluments aro attached to the office or not. Sucha scheme 
ought to be upheld as being an oquitable and propor arrangement by a court acting 
under S. 539, C, P. C. 


But such a scheme is only subsidiary to tho interest of tho institution; and tho 
arrangement for such a scheme may be set aside whon it is injurious to the interests 


of the trust or institution. 
ESCONDE EDEN a ee RR 


1. I. L. R, 1 M. 238, ^. & L L. R, 24, M. at p. 200. 
2. I.L. R., 6 M. 76. - 6 47 R. R., 470. 

3. I. D.R., 15 M. 183. 7. I. L, R. 27 B. at p. 357. 
4. I. L. Rao 19 M. 211. 
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Appeal from the decree of the Subordinate Court of Madura 
(ast) in O. S. No. 52 of 1900. 


V. Krishnasami Aiyar, P. R. undara Atyar and C. F., 
Anantakrishna Aiyar for appellant. 


M. A. Virunarayanachartar and P. S. SWvaswnmé Avyar 
for respondent. 


The Court delivered the following 


` JUDGMENT :—This is an appeal against the decree of the 
Subordinate Judge of Madura (Fast) in a suit which was brought 
by the respondent to enforce his turn of management, of the plaint 


temple and its endowments, for a period of 3 years commencing 
from the 15th July 1899. | 


It is admitted that the plaint temple. (with its endowments) 
is a public religious institution, that the trusteeship thereof is 
hereditary in the family of the parties to the suit, but that the 
family has no beneficial interest in the property or income of the 
temple. Mayandi Chetti, the grandfather of the respondent and 


the great-grandfather of the appellant, was the last sole trustce, 


and on his death, the office devolved by inheritance on his male 
descendants by his two wives. Four of them were his grandsons 
or great-grandsons through his first wife, and the other four 
grandsons or g.eat-grandsons through the second (see paragraph 
7 of the Judgment of the Subordinate Judge). Under the notion 
apparently, that Mayandi’s property devolved in equal undivided 
“moieties (1 Strange’s Hindu Law p. 205) upon the respective 
descendants by his two wives, the management of the temple was 
until about 1881-2, conducted by these in rotation, each for 
one year. ` 


We agree with the Subordinate Judge that the management 
was taken alternately by one member of each branch and not,—as 
falsely asserted by the appellant,—by ‘the members of the ‘senior 
brauch consecutively for four years aud then by the members of the 
junior branch likewise for four years. We also agree with the 
Subordihate Judge that since 1881-82 (in which year the manage- 
ment was, in the hands of a.member of the junior branch) the 
respondent has been managing the temple noi only during the years 
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of his own turn, but also during the years of the turns of the ` 


members of the junior branch. We are, however, unable to agree 
with the Subordinate Judge that the apnellant, at the end (in July 
1899) of the year of his turn transferred possession of the villages 
to the respondent, that the respondent was thereafter dispossessed 
and that he is on that ground entitled to the decree sought for. 


The respondents claim is clearly stated in paragraphs 8 and 
4 of the plaint. In paragraph 3 it is stated that it has -been 
arranged that during every term of 8 years of management, the 
management was to be by the fonr members of the senior branch, 
the respondent having his turns in the 2nd, 4th, 5th; 6th and 8th 
years, the appellant in the 3rd year and the other two members in 


the lst and 7th years respectively. The appellant has thus had 


full opportunity to disprove this arrangement or establish why the 
same is not binding upon him or should be discontinued. In 
paragraph 4 of the plains, it is further stated that the four members 
of the junior branch (whose turns of management would come in 
the 2nd, 4th, 6th and 8th years) transferred their turns to the res- 
pondent, and ‘that he has been enjoying the same for about 19 
years without any objection and with full right.” 


The appellant’s pleader, in snpport of the appeal, chiefly urges 
(1) that^the evidence adduced in proof of the transfer is legally 
inadmissible, inasmuch as the alleged transfer was by an unstamped 
instrument (which is said to have been lost), (ii) that such transfer, 
even if proved, is invalid in law, (iii) that the right of the members 


of the. junior branch, as co-trustees, has.not been extinguished: 


by the law of limitation, «nd (iv) that-oven if their right had been 
extinguished, the respondent could not as against the appellant 
acquire a right, under the law of limitation, to the additional 
number of turns of management claimed by him. , 


? 


If the respondent’s title in the suit rested merely on the. 


trausfer made to him by the four members of the junior branch 
(who were co-trustees with him and the other members of the 
senior branch), it must be admitted that in the absence of the alleged 
instrument of transfer—which was admittedly unstamped and 
unregistered,—other evidence 1n proof of such. transfer is in 
admissible. ` It therefore becomes uanece-sary to consider and 


- 
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decide whether such relinquishment, if proved, can be relied upon Ramanathan 


by the respondent as the basis of hjs title, having regard to the 
ruling of the Privy Council in Raja Vurmah v. Ravi Vuarmaht 
and the decisions of this court in Kuppa v. Dorasami?, Narayana 
v. Ranga?, Alagappa Mudaliar v, Sivarama Sundara  Mudaliar* 
and Annasams Pillai v. Ramakrishna Mudaliar. 


On the question of limitation, we are. clearly of opinion that 
the right of the members of the junior branch, as co-trustees, has 
been extinguished, whether the appropriate article applicable to 
the case, he article 127 or 142 or, as contended by the appellant's 
pleader article 124. The evidence establishes beyond all doubt that 
ihe members of the junior branch had since May 1882, discontinued 
possession of the immoveable properties belonging to the temple, as 
also performance of the duties usually appertaining to the office of 
irustee (of the temple) and that the members of the senior branch 
hive ‘been in turns successively in possession of the properties of 
the temple and performed the duties of the office of trustees to the 
exclusion of and adversely to the members of the junior branch. 
J'wo of the members of the junior branch—who as witnesses now 
support the appellant—admit that an abortive attempt was made 
‘about & years ago’ (about 1892) to regain possession of the office, 
and in fact falsely depose that they did regain possession for a short 
period of 8 months. Bearing in mind that the discontinuance of 
possession on the'part of the members of the junior branch was-in 
consequence of their having relinquished their rights in favour of 
the respondent (as is now clearly admitted by one of the members 
of the junior branch as the plaintiffs 1st witness, and by the 
appellant himself.in two former depositions of his, Exhibits QQ 
and RR), it is clear beyond. all doubt that there has been an ouster 
of the members of the junior branch for about 19 years prior to 
the suit. 


The learned pleader for the appellant argues that inasmuch as 
the respondent has not himself been in continuous possession for 
12 years, and the possession of the appellant and of the other two 
members of the senior branch during the above period of 19 years, 

1. I. L. R., X M. 235. 7 4 I, L. R., 19 M. 211. 


2, LL.R,6M. 76. 6. I.L. R., 24 M. 230, 
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Bees was not adverse to the members of the junior branch, the rights of 
A the latter could not be barred under article 124. This argument 
pa proceeds on a misapprehension that when trust property is managed 
in rotation by co-trustees, the possession of the office by each, 
duying his turn, is exclusive of or adverse to the other co-trustees. 
Though each of the co-trustees may, during his turn in the rotation, 
be regarded in a sense as the ‘acting’ or executive trustee for the 
year or period (Cf. Attorney-General v. Holland,*) yet he holds 
the office and discharges the duties thereof on behalf of all the 
co-trustees and not on behalf of himself alone. In fact, as a 
generalrule, even during the turn of each co-trustee, all the co- 
trustees are entitled; and, in fact, are bound, to act jointly m 
matters other “than the ordinary routine duties. The supposed 
relinquishment, by the junior branch, in favour of the respondent 
whether the same be valid or not in law was one that was made to 
the knowledge of the appellant (see Exhibits QQ and RR) and the 
other members of the senior branch and was so acted upon since 
1882, the respondent taking the turns of management of the junior 
branch also. Each of the members of the senior branch must, under 
these circumstances, be taken in law to have held and discharged 
the duties of the office, on behalf of himself and the other mem bers 
of the senior branch, to the exclusion of the junior branch. In 
this view, the office of trustee and the properties of the temple 
have been, for more than 12 years, held and possessed by the 
members of the senior branch, as à whole body, adversely to the 
members of the junior branch, asa body, and the rights of the 
latter have been, by the operation of section 28 of the Limitation 
Act, extinguished (Alagirtsami Naicker v. Sundareswara Ayyar?) 
not in favour of the respondent individually but in favour of the 
members of the senior branch, as a body. The appellant, therefore, 
cannot plead, in bar of the respon ent’s claim that the junior branch 
or rather, one of its members, and not the respondent, is entitled 
to succeed him in the turn of management. 


The only question that remains to be considered is whether 
the respondent can enforóe, as against the appellant, his turns of 
management according to the rotation which has been in force since 
1882. Having regard to the nature of the right of management by 


1 47 R.R., 476. 2. 1. L. R., 21 M. 278. 
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rotation by each of several co-trustees (as explained above), such 
right cannot, as between themselves, be acquired mercly by the 
operation of the law of Limitation (see dictum of the High Court of 


Bombay, quoted on appeal, with approval by the Privy Council in 
Vinayak v. Gopal), 


But in our opinion, the respondent is clearly entitled to the 
relief sought for, upon the basis of his title as disclosed in para- 
graph 3 of his plaint, and we cannot accede to the contention of 
the appellant, that according to the true construction of the plaint, 
the respondent’s cause of action is based only on the relinquish- 
ment made in his favour by the members of the junior branch and 
the validity thereof and that no relief should be given to him in 
this suit on the footing of the scheme of management set forth in 
paragraph 8 of the plaint. We are clearly of opinion that the 
decree appealed against should be upheld as the appellant has 
failed to show any valid ground for discontinuance or supersession 
of that scheme. No court, in the exercise of its equitable jurisdic- 
tion under section 589, Civil Procedure Code, or otherwise, will be 
disposed to revise and alter such scheme unless it is satisfied that 
in the interests of the institution and the more effective manage- 
ment of its affairs such revision is needed, 


In paragraph 6 of his written statement, the appellant admits 
that it was originally arranged that each one of the co-trustees 
should manage the affairs of the temple for one year, (in rotation) 
on his own behalf and as agent of the others, but pleads in para- 
graph 7 that such arrangement is revocable at the instance of any 
of the trustees. ‘This plea is clearly unsustainable and no authority 
has been cited in support of such proposition. A scheme of manage- 
ment which has been framed and acted upon by the trustees, 
cannot be revoked at the will and pleasure of any of them. It is 
next urged that the practice which has been in force since 1889, 
cannob be regarded as a scheme consented to by the four co-trus- 
tees of the senior branch. Such practice was certainly a deviation 


. from the original arrangement (admitted by both parties) accord- 


ing to which the management was to be held in turns by all the 
eight members (in both the branches) and though there is no proof 
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Ramanathan 
Chetti 
v. 
Murugappa 
Chetti, 


Ramanathan 
Chetti 
v. 
Murugappa 
Chetti. 


348 THE MADRAS LAW JOURNAL REPORTS. [VOL. XIII, 


of any express agreement entered into between the four members 
of the senior branch to alter the original scheme of management, 
yet according to the principle clearly enunciated by S. 252 of the 
Indian Contract Act, such agreement and consent thereto (between 
the members of the senior branch) must be implied from the uni- 
form course of dealings and practice extending over a period of 19 
years, 


It may be that this revised scheme of management was the 
result of a bona fide belief, on the part of all the members of both 
the branches, that the members of the junior branch had validly 
relinquished their rights in favour of the respondent and that he 
should therefore take their turns. Even if such relinquishment be . 
not valid in law to vest by its own force in the tespondent their 
turns of management, that can be no ground for holding that a 
scheme of management which has been in force since such relin- 
quishment can be revoked at the will and pleasure of any of the 
trustees. Jt may be added, that in no case has it ever been held 
that, where the office of trustee is hereditary in a family and one of 
the members, for no valuable consideration, renounces his right in 
favour of one or some of his co-trustees, with the knowledge and 
consent of the others, such relinquishment is illegal or invalid. 


The contention that it is not competent for co-trustees to 
settle a scheme of management by eack of the co-trustees in 
rotation in cases, at any rate, in which no emoluments are attached 
to the hereditary office of trustee cannot be upheld. In the case 
of hereditary offices in this country, the number of co-trustees, is in 
the very nature of things liable to increase and the co-trustees 
may belong to various branches of the family. The office may 
or may not have emoluments attached thereto. In the former 
case the emoluments will be subject to ‘ partition’ in the strict 
sense of the term like any other family property. But whatever 
may be the number of co-trustees, the office is a joint one and 
the co-trustees “all form, as it were, but one collective 
trustee and therefore must execute the duties of the office in: 
their joint capacity " (Lewin on Trusts, 8th Edition 258, Perry 
on Trusts, paragraph 411) and so long as the duties of the 
office are thus discharged, and one of them is not the managing 
member of the undivided family in which {the office is heredi- 
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tary, each of them is entitled and bound to participate 
equally with the others in the management of the trust, though it 
may be that if the subject-matter of the trust had been ordinary 
partible property (and not trust property) the shares of the co- 
trustees who form the members of the family would be unequal. 
When by reason of the family becoming divided, the eldest member 
ceases to be the managing member of the family, it becomes highly 
inconvenient and also detrimental to the interest of the religious 
institution, if one and all the members (as co-trustees) are to par- 
ticipate in the joint discharge of the duties of the office. Further, 
though the office is iu its nature indivisible, yet it being hereditary 
in the family, the family when it becomes divided regards each 
member of it as having the same share or degree of interest in the 
office as in other joint family property which is legally partible. 
Except in the few cases in which tho hereditary office may be 
descendible only to a single heir, the usage and custom generally 
1$ that along with other properties the office also is divided in the 
sense that the office is agreed to be held and the duties thereof 
discharged in rotation by each nember or branch of the family, 
the duration of their turns being in proportion to their shares in 
the family property. Such a scheme of management may proceed 
either on the footing that the co-trustees are to continue as un- 
divided members to guard the trust-property or on the footing of 
being divided members as in the, case of the rest of the family 
property. In either case as between themselves.their position will 
be that of co-trustees, though on the death of any of them the 
devolution of his interest in the office will vary according as the 
scheme of management has been settled on the one footing or the 
other. Even in cases in which recourse is had to a suit for the 
partition of the family property, the courts give effect to the usage 
and custom above referred to, by providing in the decree for 
management of religious and charitable institutions by different 
members or branches of the family in rotation, on the above 
principle (See Mayne's Hindu law, 6th edition, paragraphs 439 and 
468; 2 Morley's Digest 116; see also Anundmoyee Chowdhrain. v. 
Boykantanath Roy 198; Ram Soondur Thakoor v. Tarukchunder 
Lurko:utiun?). Such usage and custom is not restricted as 
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apparently held in Sri Raman Dalji v. Sri Gopal Lalji* to cases in 
which there are emoluments attached to the office, but extends as 
well to cases like the present in which the trustees have no bene- 
ficial interest. The usage is as wholesome in the one case as in 
the other, for the efficient and smooth discharge of the duties of 
the office which being hereditary in the family devolves on all the 
members thereof as co-trustees however numerous they may be. 


The view taken by the learned Judges of the Allahabad High 
Court in Sri Raman Lalji v. Sri Gopal Lalji! that one of several 
co-trustees is “not entitled to ask a court to partition the duties of 
the trust between himself and his co-trustees so as to give him the 
exclusive possession and management of the trust property for 
(say) six months in the year, putting the other trustees entirely 
aside during his period of management” and that trusteeship is 
not “personal property” liable to partition, 1s one to which no 
exception can be taken. But, as already pointed out, an arrange- 
ment by which the Several co-trustees are to discharge their duties 
in rotation, each for a certain period, is not even during the period 
of management by each in rotation, a management and possession 
of the trust property (by such co-trustee) to the exclusion of and 
adversely to the other co-trustees. lt could hardly be denied that 
the author of à trust who appoints several co-trustees might (as in 
Altorney-General v. Holland? already referred to) provide that 
each trustee in rotation should be the acting trustee for a year, and 
that it would be ‘competent for a court, in the exercise of its 


‘equitable jurisdiction to settle a scheme for the management of a 


public, religious or charitable trust by the various co-trustees in 
rotation, if such management would be more beneficial to the 
interests of the trust than the joint and concurrent management 
thereof by a large number of co-trustees. If so, itis difficult to 
see on what principle it could be held that it is not competent to 
the co-trustees themselves to settle a scheme of management by 
turns (cf. Perry on Trusts, paragraph 417) having regard to the 
considerations above adverted to as to the duration of the turn of 
each co-trustec, and that such arrangement canbe terminated at 
the will and pleasure of any of the co-trustees. Probably the 
juristic basis for the usage and custom above referred to is not 


1 IL L. R., 19 A. 428. 2. 47 R. R. 476. 
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Strictly the legal right of partition of ordinary joint family proper- da i 
ty, but the equitable right to settle a suitable scheme for the Y. 
efficient and satisfactory management of trusts, the duration of the cM 
turns of the several merabers in rotation being, however, fixed with 
reference to the law of partition. It ir, however, to be borne in 
miad that the interests of the trust are paramount and the scheme 
of management only subsidiary and if it be shown to the satisfac- 
tion of the court that the existing scheme, however equitable it 
may beas to the relative distribution and apportionment of the 
management as between the co-trustees themselves, is injurious to 
the interests of the trust, the court has full power to alter the 
scheme both as to the duration of the turns and otherwise as to 
if may seem appropriate. 
The appeal fails and must be dismissed with costs save that 
the portion of the decree relating to the delivery- of the accounts 
will be modified by omitting the words “ Schedule C" and substitu- 
ing therefor the words “of the temple in the possession or under 
the control of the defendant.” 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmanya Aiyar, Mr. Justice Benson 
and Mr. Justice Bhashyam Aiyangar. 


Ramaswamy Iyah and another (e. Appellants.* 
t. 
Kuppusawmi Iyah and others ... ... Respondents. 


Indian Succession Act, Ss. 96 and 128—Hindu will in town of Madras—Legacy to child a 
-ya 


y. 
ant— Claim of child's lineal descendant to legacy. Kuppuswami 
lyah. 


—Child appointed as executor—Death of child before testator leaving lineal descend- 


S. 96 of the Indian Succession Act which is nade applicable to Hindu wills in the 
Town of Madras, only applies to à case where a legatee predeceases the testator 
whether such legatee is named as executor or not. 


S. 128 can only apply when ihe executor survives the testator. 


So when a bequest is made to a child of the testator and the latter appoints 
such child as one of his executors and the child predeceascs tho testator lcaving a 
lineal descendant, such lineal descendant of the thild will be entitled under S. £6 to 
claim the legacy notwithstanding that his executor is not able to prove the will or 
otherwise act as an executor by reason of his death and S. 128 has no application. 


* O. S. A. No. 13 of 1902. ard Novemher 1902. 
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Appeal ‘from the judgment of his lordship the Chief Justice, 


. In C. S. No. 109 of 1901 (Original Side). 


The son of the testatrix who was appointed executor prede- 
ceased her leaving issue. The question was whether the legacy to 
the son lapsed on his death. 


P. B. Sundara Avyar for appellants :—The legacy to the 
son lapsed under S. 128 of the Succession Act. He was one of the 
executors of the will. He predeceased the testatrix and therefore 


‘did not prove the will or otherwise manifest an intention to act 


under the will. (Subrahmania Atyar J :—What was the view of the 
Chief Justice?) His Lordship held that S. 128 was controlled by 
S. 96 which enacts that a legacy to a child who predeceased the 
testator will go to his descendants and not lapse. The English 
law simply raises a presumption that a gift to a person named an 
executor is given fo him as such. But this section makes ita 
positive rule of law which cannot be rebutted just as a mere pre- 
sumption might be (Bubrahmania Atyar J :— What is there to show 
that the section went beyond the English law?) The language is 
clear. It admits of no qualification. (Subrahmania Aiyar J :—Then 
you must go the length of saying that even if the testator clearly 
said that the gift is to the child independently of his being execu- 
tor, 5. 128 will create a lapse by the predecease of the child.) 
That is what the section says. (Subrahmania Aiyar J :—Is that 
construction correct? What do you say is the principle of S. 96? 
There must be some principle). The manifest justice of the rule. 
(Subrahmanta Aiyar, J:~~Does not justice require that S. 128 
should be so read as not to affect S. 96. In fact S. 128 is a general 
rule, and S. 96 deals specially with children. The general rule must 
be read subject to the special rule). -If they are inconsistent ; 
there is no inconsistency here. S. 96 speaks in general of children. 
It does not contemplate the child being executor. The fact that 
5. 96 does not affect the legacy, does not show that it will not be 
affected by the other sections of the Act. (Bhashyam Aiyangar J :— 
You propose to read after the word child in S. 96 the words ‘who is 
not an executor.) It is not necessary to do so. If 8. 128 is not to 
apply where the executor is a child, i& would have been easy to 
say so. (Bhashyam Aiyangar J :—Does the section at all apply to . 
this case. lt assumes that the executor has survived and is in a 
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position to prove the will or otherwise manifest an intention to Ramaswamy 
act under the will.) If $..128 assumed that the executor survived pig 
the testator, then such surviving is also a condition to he satisfied. es n 
S. 128 makes the legacy conditional on the executor accepting the 
executorship. If that condition necessarily involved another 
condition, then both conditions will have to be satisfied. This is a 
condition precedent which must be satisfied strictly. 1f the per- 
formance of the condition becomes “impossible, the legacy must fail 
(Subrahmanta Atyar, J:—It is not a condition precedent. Bhashyam 
Aiyangar, J :—The death of the testator vests the property in 
the parties. The subsequent refusal to act divests the interest.) 
If that were so, the section will be differently worded. It does 
not speak of divesting under given circumstances. It says that 
the legacy will not vest unless heacts as such (Bhashyam Aryangar, 
J :—The only question now is whether S. 128 will apply to the 
case of predecease. §. 92 provides for failure of legacy by prede- 
cease. 5.128, therefore, will not covera case of predecease. If 
an executor predeceases, does a legacy to him lapse under S. 92 
or 3.128 of the Act). Under both sections. (Bhashyam Aryangar 
J:—The application of S. 128 is limited to the case where the 
executor survives). There is one casein15 Cal. 551 (Subramania 
Aiyar, J:—That does not arise here. If S. 128 applies, then 
the question whether it is an absolute rule will arise. That is 
an authority on that point. Bhashyam Atyangar, J :—I would 
Say that S. 128 is absolute and will apply only if the child survived 
and refused to act as execütor, 

P. S. Stvaswami Aiyar jor respondent was not called upon. 

The Court delivered the following 

JUDGMENT :—We concur with the learned Chief Justice in 
his construction of S. 96 of the Indian Succession Act. S. 128 implies 
that the executor survives the testator. It, therefore, cannot apply 
to a case where the executor predeceases the testator. That sec- 
tion, therefore, does not affect the case contemplated by S. 96. 
This latter section can only apply to a case where the legatee 
predeceases the testator, whether he has been named ar. executor or 
not. 


We dismiss the appeal with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Moore. 


Ramalinga Chetty E ga .. Appellant* 
(Plaintif). 
v. 
Pachaiappa Mudaly and others .. Respondents © 


(Defendants 1 to 4). 


Civil Procedure Code, S. 317—Purchase for plaintiff —Certified purchaser admitting 
plaintif’ s title-—Defendants claiming under independent title—Suit against 
certified purchaser. 


Where there is no contest between the plaintiff and the certified purchaser and 
the defendants other than the certified purchaser claim under an independent title, 
S. 317 does not bar the suit of the plaintiff claiming the property on the ground that 
the purchase is benami for him. In such a case there is no “ suit against the certified 
purchaser on the ground that the purchase was made on behalf of another person " 
within the meaning of 8. 317, C. P. C. 


Second appeal from the decree of the District Court of 
Chingleput in A. S. No. 84 of 1900, presented against the decree 
of the Court of the District Munsif of Conjeeveram in O. 8. 
No. 692 of 1898. 


T. V. Seshagwr? Aiyar for appellant. 
P. R. Sundara Aiyar for 1st respondent. 
The Court delivered the following 


JUDGMENT :—In our judgment the present suit is nob “a 
süib . . . against the certified purchaser on the ground that the 
purchase was made on behalf of any other person" within the 
meaning of S. 817 of the Code of Civil Procedure. "The certified 
purchaser is no doubt a defendant to the suit, but there is no 
contest between him and the plaintiff, the former has never disputed 
the plaintiff's title, and, in fact, at the trial of the suit he depesed 
that he purchased the property on behalf of the plaintiff and 
delivered possession thereof to the plaintiff. On this ground the 
case appears to be clearly! distinguishable from Viraraghava 





* 8. A. No. 665 of 1901. 18th September 1902, 
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v. Venkata’, upon which the District Judge relied. ‘There is 
apparently no case in which it has been held, that from the mere 
fact that the certified purchaser is a defendant, there being’ no 
contest between the plaintiff and the certified purchaser, S. 317, 
C. P. O., is a bar to the suit against persons who, as the plaintiff 
alleges, are wrongfully in possession. In Monappa v. Surappah? 
the contest was between the certified purchaser and the plaintiff 
—the latter having been put into possession by the former, and it 
was held that as between the plaintiff and the certified purchaser 
the section was nota bar to the suit. In that case, the judges 
say, “It is obvious, therefore, that, when after obtaining the 
certificate of sale, the purchaser acknowledges that his purchase 
is benami and gives up possession, or does some act which 
unequivocally indicates an intention to waive his right, or to restore 
the property to the real owner, the fresh act might, by reason of 
the antecedent relation between the parties, operate as a valid 
transfer of property, the reason being that benami purchases are 
not made illegal, though the real purchaser is disabled from 
maintaining a suit against the certified purchaser at an auction sale 
in execution of a decree on the sole ground that he was only a 
benamidar." Jt seems to us that this reasoning applies a fortiori 
toa case like the present where there is no contest between the 
. plaintiff and the certified purchaser and the defendants who contest 
the suit set up an independent title, 


We can see nothing in ihe judgments of the Privy Council to: 


which our attention has been called, which is inconsistent with our 
holding that the present suit is not one to which S. 817, C. P, C., 
applies. 


The decree of the District Judge must be reversed and the 
appeal remanded for decision on the merits. The plaintiff will have 
the costs of the appeal. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
Present :—Mr. Justice Benson and Mr, Justice Bhashyam Aiyangar. 


Ramasamy Aiyar and another... Appellants* (Defendant 1 and 9). 


v. 


Thirupathi Naick .. Respondent (Plaintif). 


Registration Act, S. 17 —Davkhast for lease-—— Endorsement granting application — Lease 
not exceeding five years nor reserving rent exceeding Rs. 50-—Commpulsorg registra- 


tion —Incidents attached by custom effect of, on registration. 


The criterion for the necessity of registration of a document is what is expressed 
on the face of document and not what incidents attach by custom to a transaction 
of the kind mentioned in the document, 


Where upon a darkhast application for the grant by lease of certain lands the 
manager of the temple to which the lands belonged made an endorsement granting 
the application and the endorsement was communicated to the applicant. 


l Held—(1)' that such endorsement was an agreement to lease and was subject 
to the provisions of the Registration Act as if it were a lease ; 


(2) that such agreement in terms not purporting to be for a period 
oxceeding 5 years and not reserving a rent exceeding Rs. 50 per 
annum, did not require registration under the Registration Act ; 


(3) that the fact that by custom, if any, a lease of this kind would 
entitle the grantee to hold permanently did not render registration 


necessary. 


Appeal from the order of the Subordinate J udge’s Court of 
Madura (West) in A. S. No. 598 of 1901, presented against the 
decree of the Court of the District Munsif of Madura in O. S. No. 
826 of 1900. 


The land in question was waste land belonging to Minakshi 
Devasthanam. One Balakrishna Naidu, through whom the plain- , 
tiff claims, applied for the same on 13th December 1886 on dark- 
hast on paying a premium of Rs. 50 and the punja tirva for dry 
cultivation and the nunja tirva for the wet cultivation. The dark- 
hast mentioned the land as being 30 kulis. No term was mentioned. 
The kurnam reported that it was only 174 kulis. The order was 
passed after the report that the application of Balakrishna Naidu 
may be granted. The plaintiff's case was that Balakrishna was 
put in possession of the land and was enjoying the same, that 
afterwards he sold it to the plaintiff who was also enjoying the same 


* A, A, O, No. 186 of 1502. 22nd April 1909. 
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ever since his purchase, that when he proceeded to build on a 
portion of the land, he was obstructed by defendants 2 to 5 on 
behalf of Ist defendant and that he was ousted from a portion of 
the land in 1897. He therefore sued in eiectment, The District 
Munsif held that the darkhast and the order was a lease which 


ought to be registered and that as other evidence was inadmissible, . 


the plaintiff must be non-suited. On appeal the District Judge 
held that registration was not complusory, that the document was a 
sale, that it was below Rs. 100, and that under S. 04, Transfer of 
Property Act, property would pass when there was delivery. He 
also held that plaintiff might rely upon his possession and that 
defendants must therefore show a better title. He therefore 
remanded the suit. Hence this appeal. 


P. S. Sivaswami Aiyar for appellant. 
K. N. Aiya Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—We think that the endorsement of the 
Manager on the memorandum of darkhast, which endorsement was 
communicated to the applicant, must be taken to be an agreement 
to lease and therefore to be subject to the provisions of the Regis- 
tration Act as if it were a lease. But treating it as a lease, we do 
not think that 1t requires registration under S. 17 of the Act. It 
does not in terms ‘purport to be for a period exceeding five years, 
nor does the rent reserved by it exceed Rs. 50 per annum. 


` 


It is therefore exempted from registration by the Notification 
of Government published under that section. 


It is argued that by custom a lease of this kind entitles the 
grantee to hold permanently. It may or may not be so; but the 


criterion for registration is what is expressed on the face of the 
document. 


If we had to go into the question of what incidents are annex- 
ed by custom to grants of the kind, we would have to bear in mind 
that one of such incidents is that the tenant can relinquish the 
holding at the end of any fasli and therefore before'the expiry of 
five years, 

The appeal therefore fails and is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). 


Present :—Sir Charles Arnold White, Chief Justice, 
Mr. Justice Bhashyam Aiyangar and Mr. Justice Moore. 


Achuta Bhatta a .. Appellant* (1st Defendant). 
v. 
Manjunathayya and auother ... Respondents (Plaintiff and 


2nd. defendant). 


Legal \Practitioners Act, Rules 31 and 85—Suit for declaration of title to immoveable 
prpperty—Pleader’s fee. 
"Rule 31 of the Rules framed under the Legal Practitioners Act, is not confined 
to cases in which Court fees are payable ad valorem. 


A suit for a declaration of right in respect of immoveable property is not a suit 
in which “ the subject-matter of the claim does not admit of valuation” within the 
meaning of Rule 35, but falls within Rule 31, and the pléader's fee muss be fixed with 
reference to the latter rule. 


Second appeal from the decree of the District Court of South 
Canara in A. S. No. 205 of 1900, presented against the decree 
of the Court of the District Munsif of Udipi iu O. S. No. 219 
of 1900. ) 


This Second a ppeal coming on for hearing on 28th April 1908, 
the Court (Mr. Justice Subrahmania Atyar and Mr. Justice Moore) 
made the following to 


ORDER OF REFERENCE A FULL BENCH :—We see no 
reason to'hold either that the suit is barred or that the plain- 
tiff is not entitled to a declaration. It is urged that the vakil’s 
fees allowed by the District Judge in appeal (Rs. 25') is exces- 
sive. As to this we agree. It is, however, further urged that 
as this is a suit fora declaration in respect to immoveable property, 
which, according to the plaintiff, is valued at Rs. 255, no fee higher 
than an ad valorem fee on that amount can be allowed, and we are 
referred to the decision of a Bench of this Court in S. A. No. 1214 
of 1901 where this view appears to have been taken. As doubts 
are entertained as to whether rule No. 35 of the rules framed by the 


oo ie a ee mom nn - m rm a m 
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High Court under the Legal Practitioners Act (Rule No. 282 of Achuta 


Tr . j Bhatt 
the Civil Rules of Practice, 1902) can be held to be subject to the a 
proviso, that ina suit for a declaration with reference to immove- cao 


able property no higher fee can be allowed than would be passed 
in the case of a suit for the recovery of possession of the same 
property, we refer the following question to a Full Bench :— 

* In a case for a declaration with respect to immoveable property 
is the fee to be allowed to a vakil limited to a sum not exceeding 
the maximum fee allowable in a suit for the possession of the same 
property ?” 

C. Ramachandra Rao Saheb for appellant. 
K. Narayana Rao for respondents. 

The Court expressed the following 

OPINION :—We are of opinion that a suit for a declaration 
of rightin respect of immoveable property is not a suit in which 
the subject “ matter of the claim does not admit of valuation” 
within the meaning of Art. 35 of the rules framed under the Legal 
Practitioners Act. Such a suit falls within Art. 81 and a reference 
to Rule 33 which defines the expression, the amount or value of the 
claim occurring in Rules 31 and 32, clearly shows that Rule 31 is 
not confined to cases in which Court fees are payable ad valorem. 
Our answer to the question referred is in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Moore. 


Adilakshmi and another as .. Appellants* 
" (Defendants), 
Venkataramayya i i . Respondent 
(Plaintiff). 


Civil Procedure Code S. 13 Eapln. II—Res Judicata—Swit to set aside adoption by one Adilakshmi 


reversioner—Decision how far binding on another-— Limitation Act Art. 118 mean- v. 
Venkats- 


ing of “ becomes known to Plaintiff "— Position of reversioner— Alternative caso— ramayya 


Implied adjudication. 

A. decision in a suit brought by one reversioner to set aside an adoption by the 
widow orto declare an alienation made by the widow invalid is not res judicatu as 
against another reversioner and does not bind such reversioner. 

One reversioner does not claim through another. 





— — e— ——  —Á — HÀ 


* B. A. No. 746 of 1901. 26th September 1902. 


Adilakshmi 
v. 
Venkata- 
ramayya. 


' Chief Justice. 
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The words “becomes known to plaintiff ” in Art. 118 of the Schedule to the 
Limitation Act must be understood in their natural meaning and the word “ plaintiff " 
cannot include a reversioner who stands in the same grade as another and who claims 
as heir of the last male owner in common with such other | 


Bhagavanta v. Sukhi followed ; and -Ayyadorat Pillai v. Bolas Ammal? discussed. 


Where a widow and'the adopted son sued as co-plaintiffs and made their claim in 
the alternative... The defendants in such a suit were not bound to dispute the adoption 
and a decision in favour of the adopted son was not such an adjudication as to raise 


an estoppel under S. 13, Explanation II. 


Second Appeal from the decree of the District Court of 
Godavari at Rajahmundri in A. S. No. 210 of 1300 presented 
against the decree of the Court of the District Munsif ot Bheema- 
varam in O. S. No. 254 of 1899. 

P. S. Sivaswami Aiyar for V. Krishnaswamá Atyar for appel- 
lanta. l l 

K. Ramachandra Aiyar for, P..R. Sundara  Awjar for 
respondents. 


The Court delivered the following 


JUDGMENTS :—Tsz Cuter Jusrics—J'he main contention put 
forward on behalf of the appellants in this case was that the claim 
is barred as res judicata by reason of the adjudication in a suit 
brought in 1896 by another reversioner, the plaintiff's elder brother, 
in which the theu plaintiff sought to have the alleged adoption set 
aside. This suit was dismissed upon the ground. that it was barred 
by limitation. The point now relied on was not raised in the issues 
and was not taken in the Courts below. Strictly speaking, there- 
foro, the appellants were not entitled to raise it here. We, 


. however, allowed the question to be argued. The period of limita- . 


tion prescribed by Art. 118 of the second schedule to the Limitation 
Act of 1877 for obtaining a declaration that an alleged adoption 
is invalid, or never in fact took place, is six years from the time 
when the alleged adoption became known to the plaintiff. The 
arguments urged on behalf of the appellants have failed to satisty 
me that a meaning other than the natural meaning should be given 
to the words “ becomes known to the plaintiff” at any rate when, 
as here, the reversioner who brought the former suit and the 
veversioner who brings the present suit both stand in the same 
grade ot relationship and are both equally entitled to succeed on 


1. I. L. R., 22 A—88. 2. I- L, R., 24 M. 406. 
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the determination of the life estate. In the present case the Adilakshmi 
present plaintiff in no sense claims through the former plaintiff, Venkataram- 
whilst the former plaintiff did not purport to sue, and did not, as it  ^Jy* 
seems to me, either in fact orin law sue as representing the in- Chief Justice. 
heritance. The question has been considered by the Privy Council 

on more than one occasion. In the judgment of the Privy Council 

in Lsri Dut Koer v. Mussumut Hansbutii Koerain!, their Lordships, 

in dealing with a suit brought by a reversioner during the lifetime 

of the widow to have an alienation made by the widow declared to 

be void, except for her life, observe (on p. 187): “The only reason 

assigned for refusing relief on the ground of discretion is that part 

of the case raises a difficult point of law, the decision of which, . 

though involving expense and delay, may after all not be binding 

upon the actual reversioners. That may be a reason more or less 

weighty according to circumstances. In this case it does not apply 

to the original estate of Budnath, as to which the plaintiffs are 

clearly right and the defendants clearly wrong in their contention. 

Nor isit readily conceivable that the decision will be fruitless ; 

because the question of law is of sucha nature that its decision, 

though not binding as res judicata between the widows and a now 
reversioner would be so strong an authority in ‘point as probably 

to dnter either party from disputing it^" 


On principle there would seem to be no distinction so far as 
the point now before us is concerned between a suitfor a declara- 
tion that an alienation is invalid and a suit for a declaration that 
an alleged adoption is invalid. The decision of the Full Bench of 
the Allahabad High Court in Bhagwanta v. Sukhi? is in point, and 
it seems to me that that decision is right. The decision of this 
Court in .Ayyadora$ Pillai v. olai Ammal upon which the 
appellants strongly relied, went upon the ground that the daughter, 
the party against whom the earlier decree had been obtained, repre- 
sented the inheritance and that a decision against the daughter in 
regard to a matter connected with the inheritance was binding on 
persons entitled to take the estate in succession to her as rever- 
sionary heirs of the last male owner. It is not necessary for us to 
consider whether on the facts of that case we should agree with 
the view taken by the judges that the daughter represented the 





1. LI. L.R., 10, I, A. 190. 2. I.L, B, 22 A,33. 3. I.L.R., 24 M. 405. 
: 
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Ee E inheritance. Itis quite clear that the judgment was based upon 
Vreutetapam- ilio ground and only on the ground that she did so. In the present 
"Y^  caseit cannot be said that the plaintiff in the former suit represented 
Chief Justice. the inheritance or that the present plaintiff claims through the 
former plaintiff. Both claim as heirs of the last male owner, the 


husband of the widow. 


It was also argued on behalf of the appellant that the claim of 
the plaintiff in the present suit is barred hy reason of an adjudica- 
tion in a suit in 1894 in which the widow and the alleged adopted 
son were co-plaintifis. There was no issue with reference to the 
question of adoption but the decree was in favour of both plaintiffs. 
In this state of things it was suggested that Expl. II to S. 18 of 
the Code of Civil Procedure applies. I think this is clearly not so. 
The claim in that suit was made in the alternative, and the then 
defendant was not bound to make it a ground of defence that no 
adoption had taken place. 


If the claim were well-founded one of the plaintiffs was bound 
to succeed, adoption or no adoption. . 


I think both the appellant’s contentions fail and that Mu 
appeal should be dismissed with costs. 


Moors J.:—I concur. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
` Present:—Mr. Justice Bhashyam Alyangar. 


Sesha Aiyar and another ... Petitioners* (Respondents 
2 and 3). 


v. 


 Nagarathna Lala, minor by his 
next, Bhavani Bai Àmmal... Counter -Petitioner nnii, 


iue Ay ar Civil Procedure Code, Ss. 549, 647 and 652-— Judgment of single Judge—Appeal under 


the Letters Patent—Security for costs. 
Wagavathaa 


Lala. S. 549 of the Civil Procedure Code applies only to appeals preferred to the High 

Court from the Subordinate Courts subject to its appellate jurisdiction. 
Sabapathi Chetty V. Narayanasami Chetti' referred £o. 

S. 549, C. P. C., is inapplicable to appeals under the Letters Patent from the 

decision of & single Judge of the High Court to two Judges; and S. 647 does not 


extend it to such appeals, 


* C. M. P. No. 870 of 1903. 16th July 1908. - 
1. I. L. R., 26 M. 555. 
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No'^rule for taking security for costs having been iu force in the old Sudder 
Conrt in such cases, 8. 9 of the Charter Act has no application. 


No rule has been passed by the High Court under S. 652. C. P. C. 


Quare— Whether it would be competent to the High Court to pass such a rule 
under 8, 652, C. P. C. | l 


Application praying that, in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to order 
the appellant in L.P.A. No. 1 of 1908, on the file of the High Court, 
to furnish security to the extent of Rs. 580 for the costs of the 
respondents 2 and 3 therein.: 


M. R. Sankara Aiyar for petitioners. 
K. Balamukunda Aiyar for counter-petitioner. 
The Court made the following 


ORDER :—In my opinion the respondent in a Letters Patent 
Appeal preferred against the decision of a single Judge of this 
Court in a mofussil case cannot apply for security being demanded 
from the appellant for costs. S. 549 of the Civil Procedure Code 
applies only to appeals preferred to the High Court from Subordi- 
nate Courts subject to its appellate jurisdiction (Sabapathi Chetti 
v. Narayanasami Chetti!, and not to appeals preferred to the High 
Court under S. 15 of the Letters Patent from the judgment of one 
of its Judges. Assuming that it would be competent to the High 
Court to pass such a rule; no rule has been made under S. 652 of 
the Code of Civil Procedure authorizing the making of such an 
application. Itis also conceded that no such rule was in force in 
the old Sudder Court, and that being so, S. 9 of the Charter Act 
cannot be relied upon in support of this application. I am unable 
to accede to the argument that S. 647 of the Civil Procedure 
Code applies to Letters Patent Appeals and that, therefore, the 
provisions of S. 549 are extended to Letters Patent Appeals. 
The petition is therefore rejected but without costs.* 


MÀ ED 


1. I. L. R., 25 M. 555 at 558. 
* [Nor can stay of execution be had pending a Letters Patent Appeal. See 
order on C. M. P. 882 of 1903 in L. P, A. 39 of 1903.—Ep. } 


Sesha Aiyar 
v 


N agarathna 
Lala. 


d 


Wink aiia 
nulu, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 
In S. A. No. 1431 of 1901. 
Pallayy& and others ... Appellants* (1 to 4 & 7 Defts.) 


v. 
Ramavadhanulu ... Respondent (Plaintif). 
In S. A. No. 1482 of 1901. 
Mallayya ... Appellant (Defendant). 
v. 
Ramavadhanulu. ... Respondent (Plaintiff). 


Religious endowment—Dedication of idol and land—Public religious purpose—Founder 
of idol constituting himself dharmakarta—Gift—Transfer of Property Act, 122— 
Meaning of ‘ donee'——Declaration of trwst—Trust Act II of 1882, Ss. 1 and 5— 
Denial of execution—Registration, effect of. 


A dedication of an idol and land for the building of a temple for tho same is 
not a gift within S. 122 of the Transfer of Property Act. 

The word “donee” in that section refers to an ascertained or ascortainable person 
or persous by whom or on whose behalf the gift can Le accepted or refused and has 
no application to an unascertained number of persons such as the public. 

A declaration of trust in relation to immoveable property for a public religious 
purpose is not governed by the Indian Trusts Act which by S. 1 is declared inapplica- 
ble to a religious endowment. 

Where the plaintiff found an idol in his land and executed a document in favor 
of the ido} to the effect that a piece of land belonging to him was given by him to the 
idol for a temple being built on it, that he had no objection to a permanent temple 
being built on it and that he bound himself to be the Dharmakarte of the idol, but 
did not register it and upon its being presented for registration denied execution 
aud the document was compulsorily registered. i 

Held—(1) That there was a dedication of the land to the public (7. e., as a 

publie religious institution.) 

(2) That it did not require registration under 8. 122, T. P. Act. 

(3) That there was no transfer of property, the plaintif only constituiing . 
himself a Dharmakarta. 

(4) That it was a declaration of trust in relation to immoveable property, 

(5) That such declaration of trust was for a public religious purpose, 

(6) That, therefore, the Indian Trusts Act II of 1882, S. 6 had no application. 

(7) That thé transaction not being a gift within tne meaning of S. 122, 
Transfer of Property Act, nor a trust within the meaning of the 
Indian Trusts Act, the refusal to register the documen? and denial 
of execution before the Registrar did nor take away the effect of 
dedication and the registration under the Registration Act. 





* S. A. Nos, 1431 and 1482 of 1901. 24th April 1903. 
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Second appeals from the decrees of the Subordinate Judge’s 
Court of Cocanadain A. S. Nos. 218 and 219 of 1900 presented 
against the decrees of the Court of the District Munsif of Amala- 
pur in O. S. Nos. 165 and 608 of 1899. 


A certain land in the village of Amalapuram belonged to 
the plaintiff. While he was digging in this land he found an idol. 
He named it Venkateswara, and being unable to build a temple 
for the 1dol he called in the defendant for assistance, and they con- 
sented to build a temple if he should constitute the idol as publie 
property. The plaintiff then gave Ex. I. Jt ran thus: 

“The help of Sree Venkateswaraswamy is solicited. The letter 
executed by Godavarthy Ramavadhanulu, a resident of Amalapuram, in 
favor of Sree Venkateswaraswamy of the same place, is as follows :—1 
found you in the inam land which I bought from carpenters and Raya- 
peddi Varu and which I was enjoying. You have been placed there. The 
land of 5 Kunchams is given to you out of my own free will, so that a 
temple may be built on it. In case a permanent temple may be built for 
you, neither I nor my heirs will object. I bind myself to be your Dhar- 
makarta." 

The plaintiff denied execution of this, but it was registered 
compulsorily by the Registrar. The plaintiff, alleging that the 
idol was his private property and that he was entitled to the offerings 
now sued the defendants for a declaration of hus right to the idol 
and for recovery of the land and the idol and for loss of offerings. 
The defendant’s contention was that the idol was public property, 
that the defendant and some others built the temple at their 
expense, that in consultation with the villagers the defendants 1, 2, 4 
and 5 and some others were appointed Dharmakartas and that the 
plaintiff was therefore not entitled,to maintain the suit. The District 
Munsif held that the procedure prescribed by the Treasure Trove 
Act had not been followed by the plaintiff, that the idol could not 
therefore be said to be vested in him, that evenif he was owner there 
was a valid giving under Ex. I. He therefore dismissed the plaintiff's 
suit. Upon appeal the Sub-Judge found that the plaintiff was the 
owner, that it was not his fault that the Oollector did not make 
any enquiry under the Treasure Trove Act, that under Ex. I, 
there was no valid giving as the donor withdrew his consent before 
registration but that upon the faith of his promise to dedicate the 
defendants spent money in building the temple, &c. He there- 


Pallayya 
v 


Ramavadhu- 
nulu. 
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Pallayya fore gave a decree for the recovery of the land and the idol upon 
giis adhae payment of the expenses incurred by the defendants or that plain- 
nuit. tiff should receive Rs. 200 as price for the land and give up his 
right in favor of the defendants. He gave him a decree for the 

offerings after deducting the necessary expenses incurred by the 
defendants for the performance of the poojah and festivals: The 

plaintiff thereupon preferred this second appeal. 


T. V. Seshagirt Asyar for appellants in S. A. Nos. 1431 and 
1432. 
K. Naraina Rao for respondent in S. A. Nos, 1431 and 1432. 


The Court delivered the following 


JUDGMENT :—We do not think that the judgments of the 
Subordinate Judge can be supported. We think that his construc- 
tion of Exhibit I as not amounting to a dedication of the idol and 
the land in question as a public religious institution is erroneous. 


By Exhibit [ the plaintiff dedicated the land to the idol, so 
that a temple may be built on it, and he adds that “ in case a perma- 
nent temple is built thereon for the idol, neither he nor his heirs 
will raise any dispute", These words would be inapplicable if it was 
a trust for a private family idol which the plaintiff was creating. 
A stone temple was being created on the site by the 5th defendant 
though it was not completed at the date of the suit. The District 
Munsif fully refers to other circumstances which clearly support 
bhe view which we take based on the terms of Exhibit I. 


(We are clearly of opinion that the dedication of the idol and 
land to the public is not a gift within the definition of that term 
in S. 122 of the Transfer of Property Act. In our opinion the word 
** donee" is not applicable-to- the-public. It must denote an ascer- 
tained or ascértainable person or persons by whom: or on whosé 
behalf the gift can be accepted or refused. ) Further under Exhi- 
bit I there is really no transfer of property (cf. S. 122) the plaintiff 
declaring and constituting himself under Exhibit I the Dharma- 
karta or trustee of the temple. Exhibit I amounts only to a 
declaration of trust in relation to immoveable property ‘for a public 
religious purpose, the plaintiff, the author of the trust, declaring 
himself to be the trustee without transferring his ownership in the 
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trust property to another. The Indian Trusts Act No. II of 1882 score 
being inapplicable to religious endowments (Vide S. D), neither is Ramavadha- 
Exhibit I governed by 8.5 of that Act. Though lixhibit I was ae 
not voluntarily registered by the plaintiff, its compulsory registra- 

tion is effectual for thé purpose of the Registration Act and 

the transaction not being a “gift” within the meaning of the 
Transfer of Property Act nor governed by the Indian Trusts Act, 

the decision in Ramamirtha Ayyan v. Gopala Ayyan! on which the 
Subordinate Judge relies is inapplicable to the case. We there 

fore allow second appeals 1431 and 1482 and reversing the decrees 

of the Subordinate Judge restore those of the District Munsif with 

costs of defendants 1 to 4 and 7 in this and in the lower appellate 

Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


o 
Present :—Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Benson. 


Muthusami Mudaly ... Appellant* (9th Defendant). 
v 
Ayyalu Bathadu... .. Respondent (Plaintiff). 


Civil Procedure Code, S. 288—Order upon claim—Judgment-debtor when a yarty— Muthusami 
Necessity to sue in a year—Mortgage with power of sale—Deposit of tiile deeds by Mudaly 
Mortgagee—Return of title deeds to Mortgagee—LHwercise of power—Title of purchaser. Aeon 
An order under S. 283, C. P. C., passed in a claim proceeding [would bind the — Bathadu. 

judgment-debtor if he was a party to such order, 

Whether he was a party to such order will depend upon the circumstances under 
which the order was made aud the terms of the order itsolf. 


Gwruva Y. Subbarayudu? approved and Sardhar Lal v. Ambika Parshad? referred 
io. 


Where the evidence as to service of the notice of claim is inconclusive, and the 
order upon the claim does not show on its face that the judgment-debtor has been a 
party to-the same and the order is not necessarily inconsistent with the title being 
` in the judgment-debtor (as where it states simply that claimant is in possession) 
such ordor cannot be said to have been made against the judgment-debtor within 
the moaning of S. 283, C. P. C., so as to oblige ihe latter to bring a suit to set aside 
the order within a year. 

Where the mortgagee parts with the title-deeds of the mortgaged property (as 
where he deposits them by way.of equitable mortgage) and gets them back he can 
validly exercise the power of sale contained in the mortgage-deed so as to confer a 
valid title on the purchaser. 


* C. C. C. A. No. 10 of 1901. lzth March 1902. 
lec ILR. 19 M, 483, 2. I. L. R., 18 M. 366, 3. I. L. R., 15 C, 621, 


Muthusami 
Mudaly 
Y 


Ayyalu 
Bathadu. 
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Appeal from the decree of the City Civil Court in O. S. No. 5 of 700. 

T. V. Seshagiri Aiyar and V. Bhashyam Aiyangar for 
M. Krishnamachariar for appellant. 

P. S. Sivaswam? Atyur and T, Hthiraja Mudaliar for 
respondent. 

‘The Court delivered the following 

JUDGMENT :—The first contention relied upon by the 
appellant (the 9th defendant) was that by reason of an order 
(Exhibit I) made under 8. 280 of the Code of Civil Procedure in 
proceedings in which one Subraya Pillai was the judgment-creditor, 
Subraya Chetty (the plaintiffs vendor) was the judgment-debtor, 
and the appellant was the claimant, the plaintiffs suit, as against 
ihe appellant (9th defendant) is barred by S. 283 of the Code of 
Civil Procedure. An order under S. 280 is conclusive as against the 
party against whom it is made unless a suit is brought within. 
the prescribed time to establish the right claimed to the property 
in dispute: In the present case no suit was brought within the 
prescribed time. The question therefore is—was the order allowing 
the claim of the appellant made under S. 280 an order made 
against Subraya Chetty (the Judgment-debtor) within the meaning 
of S. 288. We think the test to apply is that laid down in 
Guruva v. Subbarayudu'. 

The judgment-debtor may be the party against whom an 
order upon a claim in execution proceedings is made so as to be 
bound thereby. Whether he is such a party or not must depend 
upon the facts of each case 4. e., the circumstances in which the 
order is made and the terms of the order itself. The case of 
Guruva v. Subbarayadu’ was decided in 1890, and the attention 
of the learned judges who decided that case was apparently 
not called to the Privy Council decision in the year 1888 in 
Sardhart Lal v. Ambika Pershad?. But the observation of their 
Lordships of the Judicial Committee on which the respondent 
relied, when read with its context does not seem to us to be incon- 
sistent with the rule laid down in Guruva v. Subbarayudu. We do 
not think the judgment of the Full Bench in Damodren Nambudry v. 
Parameshwaren Nambudry? precludes us from holding, on the 
facts of this case, that the order in the execution proceedings 
is not conclusive as against the plaintiff. The notice which 


l L L. RB, 13 M. 366. 2 LL R,19C. 521. 3. 4 M, H.C. R. 472. 
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was served on the judgment-creditor was merely to show cause 
why the sale should not be stayed until the claim was disposed of 
(Exhibit VL). There is a conflict of evidence as to whether this 
notice was in fact served on the judgment-debtor (Subraya Chetty). 
There is no doubt, however, that the judgment-debtor attended the 
proceedings and gave evidence (see Exhibit IV). He is described 
as. the first witness for the defendant; and in his evidence he 
describes himself as the defendant. The order recites that the 
application was made in the presence of the Vakil for the judgment- 
creditor and the vakil for the claimant, but does not recite that 
it was made in the presence of the defendant. The order states 
that the claimant has been in possession, and the defendant has 
not, but does not refer to the question of title The claim was 
allowed and the judgment-creditor was directed to pay the 
claimant’s costs. Having regard to the inconclusive character of 
the evidence as to service of notice on the judgment-debtor, to the 
fact that it does not appear-on the face of the order that the 
judgment-debtor appeared as a party at the proceedings in which 
the order was made and to the fact that the terms of the order are 
not necessarily inconsistent with the title being in the judgment- 
debtor we think the order cannot be said to have been made against 
the judgment-debtor within the meaning of S. 283. 

The second contention relied on by the appéllant was that at 
the time of the sale by Subraya Chetty to the plaintiff, Subraya 
had parted with his interest in the property in question and could 
confer no title on the plaintiff. 

Now under the mortgage deed of August 1890 (N) Subraya 
bad a mortgage interest which gave him 2 power of sale. No 
doubt Subraya parted with the title-deeds in 1891 to one Daba- 
pathy Chetty. There were various assiguments under which 
the assignees stood in ihe shoes of Subraya. In 1896 or 1897 
Subraya got back the title.deeds through Raju Naick. His 
original rights, therefore, revested in him, namely, his rights as 
mortgagee with a power of sale which were given him by the 
instrument of August 1890. We think the plaintiff acquired a 
good title under the sale deed of 19th July 1899. 

These were the only contentions which were pressed before 
us. We think the City Civil Court J udge was right. 

The appeal is, therefore, dismissed with costs. 


Ta 


Muthussmi 
Mudaly 
Y. 


Ayyalu 
Bathadu, 


Kandasami 
Asari 
v. 
Subramania 
Pillai. 
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IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice BhashyamAtyangar. 


Kandasami Asari and others... Appellants* (Lefendants 3, 5, 6 & 7). 
v. 


Subramania Pillai ... ... Respondent (Plaintiff). 


Malicious Proescution, action Jor—Prosecution for offence—Application for security for 
| good, behaviour. 
To sustain an action for malicious prosecution there must have been a prose- 


cution by ihe defendants of the plaintiff for au offence. 


Where an application is made by the defendants to a Magistrate that gecurity 
should be taken from the defendants under Ss. 107 and 110 of the Criminal Proce- 
dure Code, there is no prosecution of the plaintiff by the defendants for an offence, 


and no action for malicious prosecution will lie. 


Second appeal from the decree of the District Court of Tinne- 
velly in à. S. No. 8 of 1900 presented against the decree of the 
Court of the District Munsif of Tinnevelly in O. S. No. 404 of 1898. 


A. S. Balasubramania Atyar for appellants. 
M. R. Ramakrishna Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—The defendants presented a petition to the 
Divisional Deputy Magistrate giving him information that.ib was 
necessary that security should be taken from the plaintiff and 
others under Ss. 107 and 110, Criminal Procedure Code. The 
Deputy Magistrate referred the petition to the Sub-Magistrate for 
enquiry and report as to the truth of the allegations in it. On 
receipt of his report the Deputy Magistrate recorded his opinion 
that no further action was necessary, and no further action was 
taken. It is therefore ‘clear that whatever other remedy the 
plaintiff myy have, an action for damages for malicious prosecution 
will not lie. ‘Vo sustain such an action there must have been a 
prosecution by the defendants of the plaintiffs for an offence. The 
second appeal’ is allowed ; and the suit dismissed with costs 
throughout. 


RY NG 


* S. A. No. 998 of. }901. 21st November 1902. 
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IN THE: HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Davies and Mr. Justice BhashyamAiyangar. 


Govinda Setti aes iis ... , Appellant* 
E (Plaintif). 
v. 
Srinivasa Row Sahib... - .. Respondent 


(Defendant). . 


Landlord and Tenant—Tender of two pattas within the fasli— Practice for a long time Govinda Setti 
v. 

; Srinivasa 

Lo writing in two separate papers and atender Ly the Row Sahib. 


—-Acquiescence— Objection when to be taken. 


A patta may be reduced 
landlord of both the papers within the fasli is unobjectionable. 

Where it has been the practice to tender such second patta for a long time and 
the tenant has been accepting it during that time, whichever party objects must give 


timely notice to the other of his objection. 

Second appeal from the decree of the District Court of North 
Arcot, in A. S. No. 6 of 1901, presented against the decision of the 
Court of the Deputy Collector of North Arcot, in-Sunmary Suit 


No. 14 o£ 1900. . | ; 
J. L. Rosario for appellant. 


P. S. Sivaswami Aiyar for P. R. Sundara Aiyar for res- 
pondent. 
The Court delivered the following 


JUDGMENT .—The objection that a second pattah could not 
be issued for the second crop on land for which a pattah had 
already been issued cannot be insisted upon, so far at any rate as 
Fasli 1808, to which the suit relates, is concerned, inasmuch as the 
appellant accepted the first pattah for that fasli without demur, 
according to the practice in force for several years preceding. 
Such practice amounted to the pattah being reduced to writing 
in two separate -papers, which is unobjectionable so long as both the 
- papers are tendered within the fasli, as was done in this case. It 
may be that neither party is bound to continue the practice in 
future, but whichever party objects must give timely notice to the 
other of his objection. The second appeal therefore fails and is 


dismissed with costs. 





* S. A..1831 of 1901. . 28rd September 1902. 


372 THE MADRAS LAW JOURNAL REPORTS. [vOL. x. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Kothandarama Routh and 
another ` - .. Appellants* (8rd Defendant and 


" Supplemental Appellant). 


Murugesa Mudali & another. Respondents (Plaintif and 1st 


" Defendant). 
Kothanda- Civil Procedure Code, 244—Indian Insolvency Act, 1848, B. 7—Insolvency petition— 
rama Routh Vesting order—Composition. with creditors—Dismissal of petition—Revesting— 
v. ; iv o mr 
Murugesa Attachment—Trustee’s right to claim—Maintainability of suit. 
Mudali. 


S. 7 of the Insolvency Act, 1848, provides that if, after the making of any vesting 
order, the iusolvent's petition should be dismissed, the vesting order becomes nul] and 
void from and after such dismissal, provided, however, that all acts done by tho 
Official Assignee in the interim will be good and valid and has the effect of revesting 
the property in the insolvent retrospectively from the date of the vesting order. 


Where a vesting order is mado and then the insolvent enters into a composition 
with his creditors and his insolvency petition is afterwards dismissed, such composi- 
tion-deed is valid and upon the dismissal of the petition the property revests in the 
insolvens. 


A trustee under a composition-deed executed by the judgment-debtor before 
attachment of his property is entitied to bring a suit to set aside the attachment 
and such 2 suit is not barred by S. 244, C. P. C. 

Second appeal from the decree of the District Court of Trichi- 
nopoly in A. S. No. 8 of 1900 presented against the decree of the 
Court of the District Munsif of "Triehinopoly in O. 8, No. 251 
of 1896. 

V. Krishnaswami Avyar aud A S. Balasubramania Atyar for 
appellants. 

T. V. Seshagirt Avyar for 1st respondent. 

V. Ramesam for R. Kuppusami Aiyar for 2nd respondent. 

The Court delivered the following 

JUDGMENT :—The question which has been principally 
argued in support.of this second appeal is that the composition- 
deed to which among others the appellant was a party and which 
was executed after the order of the Insolvency Commissioner in the 


High Court was passed, and before the dismissal of the insolvent's 
petition and the re-vesting order, 1s inoperative to transfer the pro- 


* S, A. No, 1138 of 1900. 19th March 1903. 
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perty comprised in the composition-deed to the plaintiff and other 
persons appointed as trustees and that it cannot therefore prevail 
against the attachment made by the appellant, though such attach- 
ment was made subsequ ent to the composition-deed. 


Having regard to B. 7 of the Indian Insolvency Act, 1848, we 
"think that this argumentis untenable. That section provides 
that in case after the making of any vesting order, the insolvent’s 
petition should be dismissed, the vesting order shall from and after 
such dismissal become null and void subject, however, to the condi- 
tion that all acts done by the Official Assignee prior to the dismissal 
of the petition shall be good and valid, a saving which would be 
unnecessary if the re-vesting had not retrospective effect. We may 
observe that thé section does not provide that the estate shall 
re-vest in the insolvent without any conveyance or assignment by 
the Official Assignee, though a provision is made in the earlier part 
of the section for the vesting of the property in the Official Assignee 
without any conveyance or assignment by the insolvent. In our 
opinion the use of the phrase “ null and void” has the effect of 
re-vesting the property in the insolvent retrospectively from the 
date of the vesting order, and provision is therefore made for vali- 
dating all acts done by the Official Assignee in the interval between 
the date of the vesting order and the dismissal of the insolvent’s 
petition. | 

The view which we take of 8.7 isin accordance with that 
taken by a division bench of this court in Ramasami Kotiadiar v. 
Murugesa Mudalsar!. ’ 


Independently therefore of S. 48 of the Transfer of Property 
Act the composition-deed will be operative to vest the property in 
the trustees. 


The attachment therefore was rightly raised on a claim made 
by the plaintiff as trustee under the composition-deed. The 
plaintiff is the only trustee now alive except one who had renounc- 
ed the trusteeship without the intervention of the court in accord- 
ance with a power contained in the trust deed. Jt is clear that 
S. 244 of the Civil Procedure Code is no bar to this suit. 


. The second appeal therefore fails and is dismissed with costs 
of the Ist respondent. 


1 I. L.R., 20 M, 452. 


Kothanda- 
rama Routh 
v. 
Murugesa 
Mudali. 


D 
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IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


(FULL BENCH.) 


Present :—Sir Charles Arnold White, Chief Justice, 
Mr. Justice Bhashyam Aiyangar and Mr. Justice Moore. 


Kelu Nedungadi and another ... Appellants* {Plaintiffs}. 
i v. 
Krishnan Nair and others ... hespondents* (Defend- 
ants). 

Kelu Nedun- Kanom—Meaning of “ Avasyamas Chodikwmbole" or “ Avasyamayt Vendwmbole"— 

gadi Redemption by Jenmi within 12 years—Necessity to show special exigency. 

Y. 

Krishnan A suit for redeeming a kanom within 12 years from the date of the kanom is 
Nair. maintainable even where the kanom contains provision that the Jenmi should 


recover only * Avasyamai Chodikumbole” or''Avasyamayi Vendumbole" and the 


jenmi need not show any special exigency before he is allowed to redeem. 


The words “ Avasyamayi Chodikumbole " or “ Avasyamayi Vendumbole " mean 
only “ on demand," Mahomed v. Ali Koya’, overruled. 


- Second appeal from the decree of the District Court of South 
Malabar at Calicut in A. S. No. 240 of 1901, presented against 
the decree of the Court of the Additional District Munsif of Cali- 
cut in O. S. No. 560 of 1900. 


This Second Appeal coming on for hearing on 5th March 1908, 
the Court (Mr. Justice Subramania Aiyar and Mr. Justice Benson) 
made the following | 

ORDER OF REFERENCE TO A FULL BENCH.—The 
question is as to the construction of the words “ Avasyawayt 
Chodicumbole" in Exhibit B and “ Avasyamayt Vendwmbole? in 
Exhibit I. Do they mean nothing more than “ on demand” sor 
do they mean “on demand based on some special exigency” on the 


part of the plaintiffs. 


The decision in cases which turned on words identical or 


substantially similar are nob unilorm. 


In Mahomed v. Ali Koya!, and in the unreported case therein 


referred to, the latter view was adopted, while in two unreported 
cases, S. A. Nos..1665 of 1898 and 269 of 1899, the former view 


was taken. 


- - 18th July 1903, 





* S. A. No. 1563 of 1901. 
(X. LL.B. 14 M. 76, 


~ 
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The question is one of considerable practical importance m Kelu Nodun- 


, Ds adi 
Malabar, and we resolve to refer it for the decision of a Full ge 
Krishnan 
Bench. Nair. 


K. P. Govinta Menon for appellants. 
C. V. Anantakrishna Aiyar for 2nd respondent. 
The Court expressed the following 


OPINION :—We are of opinion that the Malayalam words 
mentioned in the order of reference donot impose on a jenmi the 
obligation of proving “some special exigency” as a condition prece- 
dent to his right to recover “ on demand” before twelve years. 


We think S. A. No. 1665 of 1898 was rightly decided and we 
dissent from the decision in Mahomed v. Ali Koya! that “ special 
exigency" must be proved. 


TN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Subramania Aiyar and Mr. Justice Davies. 


Shouri Anna oe se sé ..  Appellant* 


» (Plaintif). 


Anthoni Muthu and 6 others. 


Sub-mortgage—Eupress assignment—Intention to keep alive—Right of morigagor to houri Anna 


redeem—Nature of decree—Civil Procedure Code, S. 264. Ve 
: Anthoni 


; ; ; Muthu, 
Where there is an express assignment of a prior charge (sub-mortgage) no ques- 


tion of keeping thab charge alive arises. 


Where a sub-mortgage is outstanding, the mortgagor is only entitled to a decree 
for redemption after paying off the amount duo under the sub-mortgage and is not 
entitled to a decree for possession under 8S. 264, C. P. C. 


Second appeal from the decree of the Subordinate Judge’s 
Court of South Malabar at Palghat, in A. S. No. 415 of 1900, from 
the decree of the Court of the District Munsif of Palghat in 
O. S. No. 145 of 1899. 


This was a suit for redemption of 3 items of land demised on 
Kanom in 1843 by plaintiff's father to 1st defendant's grandfather. 





* S. A. No. 825 of 1901. - 22nd October 1902. 
1. I. L. R., 14 M. 76. 
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Shouri Anna The 2nd defendant pleaded that plaintiff’s father had sold the pro- 
mm perties to 1st defendant/s grandfather in 1850 and that 1st defend- 


Muthu. 


ant and his relatives sold them to one Appavu who sold it to 2nd 
defendant: The District Munsif found that the sale of 1850 was 
not true and gave a decree for redemption upon the Kanom of 
1843 and ordered the defendants to surrender possession upon 
payment of the mortgage amount together with some compensation 
fixed on account of improvements. The District J udge upheld the 
finding of the Münsif that the sale of 1850 was not true, but found 
that the 1st defendant’s father executed a mortgage for Rupees 
285-11-5 to one Shuppu Chetty under Exhibit XX on 11th May 
1885, that Shuppu Chetty assigned it to Appavu who transferred 
his rights to 2nd defendant and that the latter was entitled to the 
benefit of Art. 184 of the Limitation Act to the extent of the 
mortgage under Exhibit XX. He, therefore, modified the decree by. 
declaring that Exhibit XX was valid as against plaintiff and 
directed the possession of the properties comprised under Exhibit 
XX (a portion of the properties comprised in the Kanom) tobe. 
delivered under S. 264, C. P. C. The plaintiff preferred this second © 
appeal. | 


P. B. Sivaswami Aiyar for P. R. Sundara diyar for appel- 
lant. € 


B. Govinlan Nambiar for J. L. Rosario tor Ist respondent. 


The Court delivered the following 


JUDGMENT :— We are unable to agree with the appellant’s 
Vakil's contention that the 2nd defendant is not entitled to rely on 
the possession of the sub-mortgagee whose title has passed to the 
2nd defendant. As the title passed under an ex 
no question as to whether there was 
sub-mortgage can arise, 


press assignment, 
an intention to keep alive the 


The Subordinate Judge was, however, wrong in giving posses- 
sion to the plaintiff under S. 264 of the Code of Civil Procedure of 
the lands comprised in the sub- mortgage (Exhibit No. 20.) 


He should have given a redemption decree as to them also. In 
substitution of the decrees of the Courts below, it is hereby ordered 
and decreed that upon payment by the plaintiff to the 2nd defend- 
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ant within six months from this date of the mortgage amount RE Anna 
Hs. 285-11-6 secured by Exhibit 20 and of the value of improvements Anthoni 
Rs, 35-1-3 less the plaintiffs’ costs of the suit decreed to him by the “uth. 
- Court of first instance and amounting to Rs. 100-6-0 with in- 
= terest on such costs at 6 per cent pet'annum from the 28th March 

1900 till the date of payment; the defendants shall deliver up to 

the plaintiff or to such person as he appoints all documents in their 
possession or power relating to the plaint properties (A series in 

the plan) and shall re-transfer the whole of the plaint properties 

to the plaintiff free from the mortgage and from all incumbrances 

created by the defendants or any person Glaiining under them and . 
 Shalkput the plaintiff into possession of the plaint properties (A 

series in the plan) with all appurtenances thereon excluding the 

four palmyra trees standing on the western side of AQ. The 


parties will bear their own costs in this and in the lower appellate 
Court. 





IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


Present:—Mr. Justice Benson and Mr. J ustice Bhashyam Aiyangar. 


Alagappa ‘Chettiar l —.  — Appellani* Petitioner 
E dni (Plaintiff). 
lirunagavalli and others ... Respondents (Bespondents 1 to 


4 and Defendants 1 to 4). 


* Remission of Rent or revenue—Discretion of Collector-— Landlord and 4 'enast—— Obligation 


Alagappa 
only moral not legal. Chettiar 
. v. 
Qe ENT po Tirunagavalli 
An obligation te grant remission of revenue can-only bo morul but not legal. TEE 


A provision for remission of rent according to the discretion of the landlord 
can only be a moral obligation not enforceable in Civil Courts. 


. Appeals under S. 15 of the Letters Patent presented from 
the judgment of His Lordship the Chief Justice, dated 20th Feb- 
ruary 1902-in C. R. P. Nos. 190 and 225 of 1901 presented against 
the decrees of the Court of the District Munsif at Negapatam in 
S. C. S. Nos. 92 and 94 of 1901 respectively. > 


,* 1. P. A. No. 9 of 1902. ^ 2nd October 1902, 


` 


G 
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Alagappa A temple trustee as landlord sued for rent. Them uchilika 
v. on which the suit was based was executed by the tenant to 
Tirunagavalli tho Collector for the East India Company who was also the 
trustee of the temple to which Swamibhogam was to be paid. 
There was a clause in the muchilika which ran as follows ‘if 
perhaps during any fusli loss be caused. by an act of God, by flood, 
by drought, the same T'haladi thirwa and Thunduvaram shall be 
remitted by the Sircar * * * at their discretion.” The clause 
evidently applied to Swamibhogam. The District Munsif himself 
exercised the discretion and remitted half the Swamibhogam, 
considering there was sotne loss of crop by vis major. On revision 
- the Chief Justice held that the District Munsif was right and that 
the discretion to be exercised by the landlord was a reasonable 
discretion and should be exercised when there were sufficient reasons 

for the same. Hence the appeal under the Lettere Patent. 


V. Krishnaswamt Aiyar for appellant. 
P. S. Sivaswami Aiyar for 1st respondent. 
The Court delivered the following 


JUDGMENT :— We are not by any means clear that the words 
in Exhibit No, I regarding. remission refer to the rents payable to 
the temple. We are inclined to think that they refer only to the 
revenue payable to Government, but even if they refer also to the 
rents payable to the temple, wo do not think that they are sufficient 
to create a legal obligation. The matter is left entirely to the 
decision of the Collector, and cannot be enforced by the Courts. 
The obligation, if it exists, is on.the same footing as the obligation 
to grant a remission of revenue, and it cannot be contended that 
such obligation is one that can be enforced by tlie Courts it being 
regarded only as a moral and not a legal obligation. 


We must allow the appeal with costs throughout and give 
judgment for the plaintiff against the Jst defendant as prayed for 
with interest at 6 per cent, per annum from date of plaint. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam Alyangar, 


Ramalingam Chettiar bat Appellant* 
5 (Defendant). 
Ramasami Aiyar and'others ... .. . Respondents 
(Plaintiffs 1 to 8). 
Téruppant cess—Voluntary payment fora number of years—Implied contract. Ramalingam 


Where a cess is unconnected with a tenant’s holding and is essentially of a MEINE 
voluntary character, its continuous payment for a number of years is not a ground Ramasami 
for implying that there was a legal contract or obligation to continue to pay it. Aiyar. 
A  tiruppani' cess is of such a character, . 


. Second appeal from the decree of the ‘District Court of 
Tinnevelly in A. S. No. 168 of 1900, presented against the decree 
. of the Court of the District Munsif of Srivilliputtur in O. S 
No. 806 of 1899. 

K. Ramachandra Aiyar for P. R. Sundara Aiyar for 
appellant. 

. K. P. Govinda Menon for M. R. Ramakrishna Avyar for Ist 
respondent. 

The Court delivered the following 

JUDGMENT :—The District Judge when he says that there 
was an implied contract to pay tiruppani cess which was voluntary 
and unconnected with the holding, as well as the otber cesses 
which were connected with the holding evidently dıd not mean to 
say that there was a legally enforceable contract, for he held that 
the żiruppani cess! was not legally enforceable. He appears only to 
have meant that the period for which the cess had been paid was 
long enough to support an implied contract if the -cess was of such 
a character that a contract to pay it might reasonably and properly 
be implied, 

The cess is one of an essentially voluntary character, and 
therefore its payment for a number of years cannot be a pround 
for implying that there was a legal contract or obligation to continue 
to pay it. 

The second appeal is dismissed with costs. 





YRA No. 948 of 1901. 20th November 1902. 
l. Tiruppané means service of God and the cess was levied for th 


e purpose of 
repairing certain buildings dedicated for charitable purposes, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Davies and Mr. Justice Benson. 


Suryaprakasa Row... ... Appellant* (Legal representativ 
j ^J of the original Plaintiff.) 
The Secretary of State for India 
in Council nes ... Respondent (Defendant). 
Suryaprakasa Madras Act II of 1864, S. 59—Karnam fees—Suit for wrongful levy of such fees— 
p Limitation. 
The arde: A suit against the Government for the recovery of money alleged to have been 


tary of State wrongfully or illegally levied under Madras Act II of 1864 from, the plaintiff by the | 
for India. (Government for fees said to be due to a Village Karnam must be brought within six 
months of the date when the cause of action arose under S. 59, Madras Act IT of 1864. 


Second appeal from the decree of the District Court of Kistna in 
A. S. No. 154 of 1900, presented against the decree of the Court 
‘of the District Munsif of Masülipatam in O. S. No. 223 of 1897. 
This was a suit by the plaintiff. to recover a certain sum of 
money alleged’ to have been illegally collected from him (as fees 
due to a karnam) by the Revenue authorities. His case was 
that he was an Agraharamdar and as such was entitled to appoint 
his own Karnam, that he did so and that the Government wrong- 
fully appointed another and collected the fees from the plaintiff 
‘under 8. 52'of Act II of 1864 (Madras). The !'istrict Munsif 
gave a decree, but the District Judge reversed it on the ground 
that the plaintiff's claim was barred- under S. 59 of Act II of- 1864 
on the ground that the suit was broaght more than 6 months after 
the cause of action arose: Hence this second appeal. 
` R. Subrahmanya Aiyar for Rajah T. Rama Row for appellant. 
The Government Pleader for respondent. 
The Court delivered the following - 
. JUDGMENT :—The suit is one brought to recover money 
. alleged to have been illegally levied by Government on account of 
fees said to be due to the karnam of the village. The fees were 
levied under Madras Act II of 1864, and the plaintiff who 7 
aggrieved by the action taken under that Act is required by section 
59 to bring his:suit within six months of the date when the cause 
of action arose. The present suit is admittedly not brought within 
that time and is, therefore barred and it Is | unnecessary to go into 
^s “the merits. -° |’ : É @ 


t 


We dismiss the second appeal with costs. 


* S. A. No. 745 of 1901. 6th March 1903. 
i - fa h 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE CHIEF COURT OF THE PUNJAB). 


Present :—Lord Macnaghten, Lord Robertson, Sir Andrew 
Scoble and Sir Arthur Wilson. 


Rani Bhagwan Kuar... is .. Appellant” 
v. 
Bose and others ... s ... Respondents. 


Probate Act V of 1881, S. 3—Indian Succession Act, S. 881—Sikh a Hindu—Juins and Rani Bhag- 


Sikhs governed by Hindu Lauw—Lapse from Orthodox practice—Hindu becoming a 
Brahmo. 


Jains are governed by the Hindu Law in the absence of custom varying that law. 


Sikhs are governed by the Hindu Law, and Courts applied such law to thom 
because they were included under the term “ Hindu” within the meaning of the 
Regulations which secured to the people of India the maintenance of their ancient 
laws, not because of the alternative rule of justice, equity and good conscience. 


The term '' Hindu" in S. 331 of the Indian Succession Act X of 1865 includes a 
person who is a Sikh. 


The Probate Act, V of 1881, is a Procedure Act and a "Sikh" ign Hindu within 
the meaning of the said Act, S. 2. 


A Sikh or a Hindu by becoming a Brahmo does not necessarily cease to belong 
to the community in which he is bom. 


A lapse from the standard orthodox practice bindivg upon a Sikh or Hindu in 
matters of diet and ceremonial observance cannot have the effect of excluding from 
the category of Hindu in Act V of 1881 one who was born within it and who never 
became otherwise separated from the religious communion in which he was born. 


Their Lordships’ Judgment was delivered by 


SIR ARTHUR WiLson :—Sirdar Dyal Singh, a wealthy gentle- 
man who resided at Lahore, died on the 9th September 1898, 
having executed a Will on the 15th June 1895, by which he 
appointed the respondents, his executors, and made various disposi- 
tions of his property which need not now be considered. The 
testator was by birth a Sikh, 


On the 18th February 1899 the executors applied to the Chief 
Court of the Punjab for Probate of the Will under the Probate 
and Administration (Act V) of 1881. Several persons opposed 
the grant, amongst whom was the present appellant, the testator's 
widow. She raised a variety of objections of which it ig only 





* 5th August 1909. 
A 


wan Kuar 
v 


Bose. 
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g- necessary to notice two. She alleged, first, that the application 


was not maintainable under the Act of 1881, as the deceased was 
nota Hindu within the meaning of the Act atthe time of his 
death or atthe time of the making of his Will. Secondly, she 
denied the due execution of the Will, and alleged that there were 
alterations and interalineations which affected the right to probate. 
Issues were settled raising these questions. The Chief Court 
decided against the appellant on both points, and granted probate 
to the executors. Against that decision the present appeal has 
been ‘brought. j 

The appellant’s first objection resolved itself in argument into 
three. First, that the testator as a Sikh was not included in the 
term “Hindu,” as used in the Act of 1881. Secondly; that assum- 
ing Sikhs to be Hindus within the meaning of the Act, the 
testator had before his death ceased to be a Sikh and become a 
member of the Brahmo Somaj, and so was not à Hindu. Thirdly, 


that certain personal habits of the testator in respect of diet and 


otherwise were inconsistent with Hindu or Sikh orthodoxy, and so 
excluded him from the term Hindu in the Act. Their Lordships 
will deal with these several points in their order. 


A long series of legislative provisions have been enacted for 
the purpose of securing to the people of India the maintenance of 
their ancient law, amongst others in matters of inheritance and 
succession, and many minor enactments have been passed to 
facilitate the administration of the laws so pr eserved. The object 
and principle of this legislation has been thr oughout to enable the 
people of various races and creeds in India to live under the law 
to which they and their fathers had been accustomed,and to which 
they were bound by so many ties. 


The framers of the earlier Acts, regulations, and charters had a 
less detailed acquaintance than we have now with the diversities of 
creed and of religious law existing in India. They were familiar 
with two great classes, Muhammadans and “Hindus, each with its 
own law bound up with its own religion. They thought no doubt 
that they were sufficiently providing for the case by securing to 
Muhammadans the Muhammadan law, and to Hindus (or Gentus, 
as they were sometimes called) the Hindu law. In process of time 
it became more and more clearly understood that there were more 
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forms than one of the Muhammadan law, and moreforms than 
one of the Hindu law, and the Courts, acting in the spirit which 
prompted the legislation, have applied the law of each school 
to the people whose ancestral law it was. In the same way it 
came to be known that there were religious bodies in India which 
had, at various periods and under various circumstancss, deve- 
loped out of, or split off from, the Hindu system, but whose 
members have neverthéless continued to live under Hindu law. 
Of these the Jainas and the Sikhs are conspicuous examples. 
Their cases had to be considered by the Courts, and in dealing 
with them a liberal construction was always placed upon the 
enactments by which Muhammadans and Hindus were secured in 
the enjoyment of their own laws. 


As to Jainas the Courts in India always applied the Hindu 
law generally to their cases in the absence of custom varying that 
law. This course was approved by this Board in Sheo Singh Rat 
v. Mussumut Dakho*, and Chotay Lall v. Chunnoo Lall?. 


The case of the Sikhs came up for consideration for the first 
time, so far as their Lordships are aware, before the Supreme 
Court in Calcutta, in Doe dem. Kissenchunder Shaw v. Baidam 
Beebee, reported brieflly from Sir E. Hyde East/s notes in 2 Mor- 
ley's Digest 22. In the previous volume of the same work (at p. 
clxxvii) a statement is quoted, made to a Parliamentary Committee 
in 1880 by Sir E. Hyde East, by whose Court the case just men- 
tioned was decided. He said of that case: “The difüculty was 
gotten over by considering the Sikhs as a sect of Gentoos or Hin- 
doos, of whom they were a dissenting branch." 


From that time to the present the same view has been acted 
upon by the Indian Courts, and particularly (as has been pointed 
out by the learned Judges of the Chief Court in the present case) 
by the Courts of the Punjab, which is the reul home of the Sikhs. 


An ingenious argument was addressed to their Lordships upon 
this point. It was suggested that the application of Hindu law 
to the Sikh community was not based upon their being Hindus 
within the meaning of the early legislation bearing on the subject, 
but upon the alternative rule of justice, equity, and good consci- 





1, LL R., 1 A. 618; L. Rọ 5 I. A. 37. .2. I L. R 4 C. 744; L, R, 6 I. A. 15. 
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ence also sanctioned by that legislation in accordance with the 
principles laid down in Abraham v. Abraham? as applicable to 
converts from Hinduism to Christianity. As to this it seems suffi- 
cient to say that the ground of decision has never been that which 
is now suggested, but that the decisions have been based upon the 
view that Sikhs were included under the term Hindu. 


To recur to the Acts of the Legislature, there have undoubt- 
edly been modern instances in which, in the light of more complete 
knowledge, the various creeds of India have been more accurately 
or at least more carefully distinguished than they once were. 
Their Lordships’ attention was called to several instances of this. 
The Hindu Wills Act, 1870 (No. XXI of 1870), an Act not in force 
in the Punjab, is made applicable to the Will of any Hindu, Jaina, 
Sikh, or Buddhist, Act LIT of 1879, passed to provide a form of 
marriage for persons not professing the Christian, Jewish, Hindu, 
Muhammadan, Parsi, Buddhist, Sikh, or Jaina religion, enumerates 
those religions accordingly. And the Married Women’s Property 
Act (III of 1874) similarly distinguishes Hindus, Muhammadans, 
Buddhists, Sikhs, and Jainas. 


But though in some modern Acts, religions are thus distin- 
guished with more detail than was formerly used, in others the old 
form of language is used, and with the old generality of meaning. 
An instructive example is to be found in the Punjab Laws Act (IV 
of 1872), S. 5 of which enacts that in questions regarding succes- 
sion, special property of females, betrothal, marriage, dower, 
adoption, guardianship, minority, bastardy, family relations, wills, 
legacies, gifts, partitions, or any religious usage or institution, the 
rule of decision shall be (a) any special custom applicable to the 
parties concerned ; * (b) the Muhammadan law in cases in which 
the parties are Muhammadans, and the Hindu law in cases in which 
the parties are Hindus." It is impossible to suppose that the 
Legislature in laying down the law for the Punjab, while providing 
a rule of decision for Muhammadans and Hindus, should have over- 
looked the case of the Sikhs, or left them dependent only upon 
such customs as they might be able to prove. It seems clear that 
the Legislature used the old phraseology in the old sense, and 
included Sikhs under the term Hindu. 


1. 9 M.I. A. 195. 
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The evidence in the present case makes it clear, and it is satis- 
factory to find it so, that in including Sikhs under the term Hindus, 
Legislators and Judges have acted quite in accordance with popu- 
lar usage. Witnesses on one side and on the other, Sikhs and 
others than Sikhs, speak of Sikhs as Hindus, And in an official 
publication of high authority, the General Report on the Census of 
India, 1891, at p. 164, it is said that a Sikh is * generally called a 
Hindu in common parlance.” 


These considerations naturally lead up to an examination of 
the particular legislative enactments which their Lordships have to 
construe. 


The Indian Succession Act (X of 1865) laid down the law as 
to inheritance and testamentary disposition in British India for all 
classes of persons who were not exempted from its provisions. The 
Act is based upon English Law, and for the most part it expresses 


the rules of that law. It would obviously have been absurd to^ 


apply such an Act to the people of India generally, whose laws 
were wholly different from the English. And accordingly in 
Ð. 881 it is declared that :—“ The provisions of this Act shall not 
apply to intestate or testamentary succession to the property of any 
Hindu, Muhammadan or Buddhist.” S. 332 further gave power to 
the Government of India to exempt any race, sect, or tribe from 
the operation of the Act; but no exemption affecting the present 
question has been made under this section, It appears to their 
Lordships to be clear that in S. 881 the term Hindu is used in the 
same wide sense as in earlier enactments, and includes Sikhs. If 
it be not so, then Sikhs were, and are, in matters of inheritance, 
governed by the Succession Act, an Act based upon, and in the 
main embodying, the English law ; and it could not be seriously 
suggested that such was the intention of the Legislature. 


The Probate and Administration Act, 1881 (V of that year), 
which is mainly a procedure Act, commences with a preamble 
reciting that “itis expedient to provide for the grant of probate 
ol wills and letters of administration to the estates of deceased 
persons in cases to which the Indian Succession Act, 1865, does 
not apply." In 8. 2itis said that “chapters II to XIII (both 
inclusive) of this Act shall apply in the case of every Hindu, 
Muhammadan, Buddhist, and person exempted under S. 382 of 
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the Indian Succession Act, 1865”; and the chapters there men- 
tioned include the provisions for the grant of probate of Wills. - 


Their Lordships think it clear that the term Hindu in this Act 
is used in the same sense as in the Succession Act, and they agree 
with the Chief Court in holding that a Sikh is included under that 
term. - 


The second form in which the objection to the grant of pro- 
bate was put was that, assuming the testator as a Sikh to have 
been originally -a Hindu within the meaning of the Probate and 
Administration Act, he hađ ceased to be either a Sikh or a Hindu 
by becoming a membər of another religious body, the Brahmo 
Samaj. The learned Judges of the Chief Court examined the 
literature bearing upon the Brahmo Society; they had before 
them much important evidence with reference to the Drahmos and 


. the relation of their principles and their organisation to the Hindu 


system ; and they came to the conclusion that a Sikh or Hindu by 
becoming a Brahmo did not necessarily cease to belong io the 
community in which he was born. They also found on the 
evidence that the testator never became a professed Brahmo at all. 
In both these conclusions their Lordships agree. 


It was next objected that in matters of diet and ceremonial 
observance the testator had departed so far from the standard of 
orthodoxy binding upon him as a Hindu or ‘a Sikh as to exclude 
him from the term Hindu in the Act in question, Their Lordships 
agree with the learned Judges of the Chief Court in thinking that 
such lapses from orthodox practice, assuming them to be esta- 
plished, could not have the effect of excluding from the category 
of Hindu in the Act one who was born within it, and who never 
became otherwise separated from the religious communion in which 


he was born. 


' -There remains one further point to be disposed of. It was 
contended for the appellant that the Will admitted to probate had 
not been duly executed in its present form. The mode in which 
the objection arose is somewhat peculiar. The Willis signed by 
the testator at the end of it, and attested by two European officers, 
Dr. Clark, who was at the time the Civil Surgeon, and Colonel 


4 
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Marshall, who was at the time the Divisional and Sessions Judge 
of Lahore, the attestation clause being in the completest possible 
form. The Will, which is an English document, and which their 
Lordships have had an opportunity of examining, is also signed at 
the bottom of each page by the testator and by the attesting 
witnesses. It was deposited in the office of the Registrar a few 
days after its execution, and there it remained till after the death 
of the testator more than three years later. The application for 
probate fully complied with the requirements of the law as express- 
ed in Ss. 62 and 67 of the Probate and Administration Act; it 
, Was verified by the executors, and there was appended to it a 
declaration of due execution by Clark, one of the attesting 
witnesses. If this had been all, there would have been quite 
sufficient to warrant the issue of probate. The appellant, how- 
ever, in opposition to the grant, disputed the due execution of the 
Will, and alleged that there were alterations and interlineations 
in it which affected the grant of probate. This the executors 
denied. - 


At the trial Clark was called as a witness in Court. In exami- 
nation-in-chief he spoke to the execution of the Will with little 
recollection on the subject, and relying mainly upon his attestation. 
In cross-examination he said: “I have a vague recollection that 
the Sardar said something had been omitted which would be filled 
in afterwards about investments or something of that sort. There 
is a sort of picture in my mind of a page partly left blank." 
Further on he said: “My recollection as to the blank page was 
that it was blank at the bottom. It was not the last page accord- 
ing to my recollection. I noticed it as the pages were being turned 
over to be signed.” 


Marshall, the other attesting witness, was examined in Eng- 
land on commission. In chief he spoke pretty clearly to the exe- 
cution of the Will. In cross-examination he said: “To the best 
of my recollection, a portion of one of the pages, about the middle 
of the document, was left blank, that is, was not written upon to 
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the foot of ihe page, as they now all are; and the Sardar gave ~ 


some explanalion as io some details being required. I did not 
read the Will" Question: ‘‘ By details being required did you 
not understand that these details would subsequently be filled into 
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the Wil?" Answer: “I presumed such would be the case. I 
cannot say to what these details referred. I knew nothing of the 
contents of the Will I only witnessed the Sardar’s signature.” 
(Witness is shown paragraph 25 of the Will page 11, and says 
with regard to the words “Mrs. L. Catherine Gill” appearing 
there, that he cannot say whether these words were present when 
he signed his name at the foot of the page.) Question: “ Can you 
state any reasons “why the Sardar gave the explanation that | 
there were some details that would be subsequently filled in ?" 
Answer: “ Because, as far as I recollect, there was a portion of a 
page which had not been written upon." 


Re-examined he said :— 


* I cannot indicate in any way the page of this document 
which had not been written upon down to the bottom. I cannot 
say upon looking through the Will (as I am not an expert) which 
paragraphs were written before or after my signatures. I cannot 
state exactly the length of the blank space. I cannot state what 
were the number of lines left blank on the unfinished page.” 


The impression then upon the minds of these two witnesses is 
that some one of the pages in the middle of the Will was not 
written on to the bottom. The learned Judges of the Chief Court, 
dealing with this part of the case, showed that the impression of 
these witnesses could not be correct, because there is no page of 
the Will in which a sentence ends with the page and in which 
there could have been such a blank as the witnesses picture to 
themselves. And for this and other weighty reasons the learned 
Judges considered that the witnesses must have been mistaken in 


* 


their impression. 
Their Lordships have examined the Will for themselves and 
they entirely concur with the Chief Court in rejecting the sugges- . 
tion of the supposed blank in the Will at the time of its execution. 
For these reasons, their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. The appellant will 
pay the costs of the appeal. : 
Solicitors: Messrs. T. L. Wilson & Co. for appellant. 


Solicitor ; Mr. W. W. Bow for respondents. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE CALCUTTA HIGH COURT). 


Present :—Lord Davey, Lord Robertson, Sir Andrew Scoble 
and Sir Arthur Wilson, 


Webb and another  ... is ee Appellants.* 
5 à 
» Macpherson... T oe ... Respondent. 
Transfer of Property Act, S. 55 (4)—Sale of estate—Unpaid purchase-money—Fendor’s Webb 
right to a charge—Nature and origin of vendors lien in a court of equity—Contract v. 
à Macpherson. 


to the contrary—Chargee in possession giving up possession—Effect of agreement to 
pay in tastalment—Sale fora sum of money and sale for a covenant to pay— 
Apportionment—Certificate granting leave to appeal to Privy Council—Civil Proce- 
dure Code, Ss. 595 (c) and 600. 


Where a vendor of immoveable property entitled toa lien for the unpaid pur- 
chase-money enters into possession of the property he holds the same ag a charge on 
the property and having un interest in its preservation. 


Under S. 55 (4) of the Transfer of Property Act a vendor of immoveable property 
is entitled to a statutory right to a charge upon.the property in the hands of the 
purchaser or those claiming under him for unpaid purchase money unless it can be 
shown that either by express terms or by necessary implication there is a clear con- 
tract excluding the right to such charge. 


A mortgagee or chargee who is in possession of an estate as such and gives up 
possession to the person entitled to the same subject to his charge upon payment of 
what is then due to him is not precluded from afterwards asserting his right against 
the estate for further instalments or payments becoming dne to him. 


The Law of India, speaking broadly, knows nothing of the distinction between 
legal and equitable property in the sense in which that was understood when equity 
e 
was administered by the Court of Chancery in England. 


The charge, which a vendor obtains ander the Transfer of Property Act, is a sta- 
tutory charge and different in its origin and nature from the vendor's lien created 
by the courts of equity to an unpaid vendor. 


The vendor's lien was a creation of the Court of Equity and could be modified 
according to the circumstances of the case by the Court of Equity. 


The statutory charge given to the vendor under the Transfer of Property Act can 
only be excluded hy contract, and English cases can be useful in such a case only for 
the purpose of illustration. 
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Such a charge is not excluded by a mere personal contract to defer payment of a 
portion of the purchase-money or to take the purchase-money by instalments or 
by any contract, covenant or agreement with respect to the purchnse-money which 
is not inconsistent with the continuance of the charge. 


An agreement upon the part of the purchaser to pay the purchese-monoy in 


certain instalments with interest is not “a contract to the contrary” within the mean- 


ing of S. 55 (4), Transfer of, Property Act, and is not inconsistent with the oxistence of 
a charge to the vendor for the amount of the instalments and interest becoming due 
from time to timo. 

There is a distinction founded upon principle and authority between à convey- 
ance or sale in consideration of a covenant to pay a Sum of money in the future and 
a sale in consideration of money which the purchaser covenants to pay. In the 
former case there is “a contract to the contrary" expressed in the conveyance itself 
which excludes the statutory charge on tho property. 

The vendor has astatutory right of charge upon the whole estate sold by him 
and for the whole balance due to him irrespective of the fact that a portion of the 
estate was subsequently sold ly the purchaser to a third person, and it is not open to 
a court in a suit by the chargee to enforce his charge to apportion the amount due 
under the charge between the original purchaser and his assignee. l 

Where the amount or velue of the suit and of. the matter in appeal to the Privy 
Council was more than Rs. 10,010 and the decree of the High Court appealed from : 
affirmed the decision of the court immediately below the High Court which passed 
the decree and a certificate is given for leave to appeal to the Privy Council stating 
that the cage was otherwise a fit one for His Majesty in Council such a certificate is 
correct in form and satisfies the provisions of the law. 


Such certificate is given pursuant to S. 595, CI. (e) and the latter altornativo of 
S. 600, C. P. C. 


Rajah Tussadug Rasul Khan v. Manika Chand’ distinguished. 


Their Lordships’ Judgment was delivered by 


Lorn Davay :—The appellants are the executors of a gentleman 
named Lityd, who was at one time the owner of some property at 
Darjeeling. By an indenture, dated the 17 th July 1892,Mr.Lloyd con- 
veyed part of that property -~-a tea garden of some 800 acres, called 
the Gopaldhara Tea Estate-to a person named Tucker. The convey- 
ance contains a recital that “the vendor has agreed with the 
* purchaser for the absolute sale to him of the hereditaments 
« intended to be hereby granted * * * free from encumbrances in 
« consideration of the sum of. Rs. 81,210, of which Rs. 30,000 1s to be 
“ paid on or before the execution of these presents, and the balance 
« of Rs. 51,210 with interest is to be secured by the formal under- 


— 











— 
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`“ taking of the purchaser”. It then goes on to recite that “im- 
mediately before the execution of these presents the purchaser has 
oxecuted in favour of the vendor a formal undertaking for the pay- 
ment to the vendor of the sum of Rs. 51,210 with interest after the 
rate at the time and in the manner therein mentioned”. The 
operative part of the covenant declares that “ in pursuance of the 
- said agreement and in consideration of the sum of Hs. 30,000 at or 
before the execution of these presents paid by the purchaser to the 
vendor,” (the receipt of which was thereby acknowledged), “and 
in consideration of the sum of Rs. 51,210 secured by such under- 
taking as aforesaid the vendor doth hereby grant unto the purchaser” 
the land in question. 


By a memorandum which is dated the 3rd August 1892 and is 
the “ undertaking ” referred to in the conveyance as having been 
executed—it was in fact executed a few days after the conveyance. 
Mr. Tucker, the purchaser, contracted to pay to Mr. Lloyd, his 
executors etc., the sum of Hs. 51,210 by yearly instalments (until 
the final payment) of not less than 1,000 L, and with each iustal- 
ment to pay interest on the entire amount then due. ‘Three instal- 
ments of 1,000 7 each being roughly equivalent to Rs. 51,210, the 
contract was one to pay the balance of the purchase money after 
payment of the Rs. 30,000 paid on the execution of the conveyance, 
in three annual instalments of 1,000 7 each, with interest in the 


meantime. 


It appears from documents in the case that Mr. Tucker, the 
purchaser, was either the agent of, or a trustee tor, one Curphey, 
who was at that time a minor, Mr. Tucker being his guardian ; but 
their Lordships agree with the High Court that that makes no real 
differeuce in the consideration of the case ; for if Mr. Tucker was 
a prete-nom for Mr. Curphey, and he was equally so as regards the 
contemporary memorandum, andif, on the other hand, Mr. Tucker 
was the person to whom the legal estate was granted on behalf of 
Mr. Curphey, he was the person who entered into the obligation 
and defined the terms upon which the purchase money should be 
paid. For the present purpose it is utterly immaterial whether 
Mr. Tucker or Mr. Curphey was the real purchaser, because the 
only question on the present occasion is whether there is a charge 
for the balance of the purchase money which has not been paid, 
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It appears that Mr. Curphey entered into possession of the ° 
garden, and did some work upon it, but apparently either from 
want of skill or want of capital, or want of attention, he was not 
very successful. He seems to have fallen into arrears with his 
payments, and in the latter part of 1803 Mr. Lloyd determined to 
enter into possession, in order, as he expresses it himself, to save 
the garden from ruin. In a letter of the 17th November 1898, 
addressed to Messrs. Sanderson and Co., who had acted as his 
representatives, he says:—“ It is a pity to let the garden go to the 
dogs; it is true kceping these 40 coolies on the place is not much, 
but it is all that I can do. Had I known the coolies were leaving, 
I would have stepped in before. Mr. R. Tucker, junior, does not 
seem quite successful in his arrangements for paying me, and possi- 
bly the best way out of the mess would be for me to refund the 
money and take back the garden. My. Curphey has sold timber 


off the place *o* Xo * * X 


The parties, however, did not accept Mr. Lloyd's proposal 
to refund the money and take the property back, but they allowed 
him to enter into possession in order to save the property from ruin. 
In what character did he enter into possession? It was as chargee 
on the property, and therefore having an interest in its preser- 
vation that he entered into possession. At the end of that year 
the respondent, Mr. Macpherson, appears upon the scene, In a 
letter to Mr. Lloyd, dated the 20th December 1898, Mr. Macpher- 
son; says :—“ Dear Mr. Lloyd, yours of the 29th instant to hand. 
My reasons for offering you two-thirds Gopaldhara were because 
l understood Curphey held one-third, and that you were on the 
look out for a banker for the balance. I am quite prepared to take 
the whole of Gopaldhara should you feel disposed to let me have 
it.” In the result Mr. Macpherson purchased three-fourths of the 
property from Mr. Tucker. There appears to have been some miis- 
apprehension about the title, but on being informed of the true 
state of the case that the property belonged to Mr. Tucker, he 
purchased three-fourths of it from Mr. Tucker, and in the com- 
mencement of the following year he settled with Mr. Lloyd. It is 
unnecessary to refer to all the letters which led up-to the settle- 
ment, and it is sufficient to say that Mr. Macpherson wroté to 
Mr. Lloyd a letter, dated the 10th March 1894, showing what-was 
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due both for the instalment of the purchase-money which had 
become due on the Ist July 1893, and also for Mr. Lloyd’s expen- 
diture on what was called “garden account” or “cultivation ac- 
count,” tegether with interest on both those sums, the total balance 
due to Mr. Lloyd on the 31st December 1898 being Rs. 29,115-6-8. 
After some correspondence Mv. Lloyd agreed to take Rs. 29,000 in 
discharge of what was due to him as on the alst, December, 1898, 
and a sum of Rs. 1,744-5-0 on account of the “ cultivation account ” 
from that date up to the time when Mr. Macpherson was let 
into possession. Thereupon Mr. Macpherson took possession and 
paid his money. About this time viz. on the 9th J uly 1894, 
Mr. Lloyd wrote to Mr. Macpherson with reference to a small sum 
remaining due. He says :—“ Why not pay me that Rs, 286-8-0 
you owe me for walling and'lime and cement. What is the use of 
your saying you will ask Mr. Tucker to pay it. Do so if yor like, 
but in the meantime you should pay me. You promised to pay 
me up if I gave over the garden to you, and on that faith I let you 
have it. Now your great heart baggles at à small item, the last, 
be brave and honest and stump up." It is suggested that that 
means that it was Mr. Lloyd’s intention to relieve the estate 
from the payment of anything on account of subsequent instal- 
ments of the purchase-money, because he speaks of his “ great 
heart baggling at a small item, the last.” Their Lordships think 
that Counsel for the appellants put the right interpretation on that 
- letter, when he suggested that what Mr. Lloyd is speaking of is the 
“garden account.” The Rs. 286-8-0, were due on the * garden 
account” and he speaks of them as the last item due on that 
. account. His letter has no relation to the payment of the instal- 
‘ment of purchase-money which had then just become due on the 
Ist July, but.is written altogether alio wmburtu. Both at their 
Lordships. Bar, and before the Appellate Court in India, the 
- letter has been much relied on as evidence that Mr. Lloyd referred 
- to his statutory charge for the unpaid purchase-money, but their 
Lordships are unable to regard the letter as having any effect of 
that kind. Mr. Lloyd died.on the 15th J anuary 1896, and the pre- 
- sent appellants are his representatives. They commenced an action 
. on the 28th June 1898 against Mr. Macpherson and two other defend- 
anis. As already stated, Mr. Macpherson was the purchaser of three 
~ fourths of the estate from Mr. Tucker, and the other two defendants 
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were judginent-creditors of Mr. Tucker's having rights against the 5 
remaining fourth. The objectof the action was to haveit declared 
that Mr. Lloyd was entitled. to a charge on the estate for the 
balance of the purchase-money due to him together with the stipulat- 
ed interest. S. 55 (4) of the Tranfer of Property Act (No. IV of 
1882) provides that :—*‘ In the absence of a contract to the contrary 
The seller is entitled, where the ownership of the property 


has passed to the buyer before payment of the whole of the pur- 


chase-money, to a charge upon the, property in the hands of the 
buyer for the amount of the purchase-money, or any part thereof 
remaining unpaid, and for interest on such amount or part”. Mr. 
Lloyd’s executors therefore had a statutory right to a charge upon 
the property in the bands of Mr. Tucker, and those claiming under 
Mr. Tucker, unless it can be shown that there was a clear contract 
to the contrary between the parties. It was contended, first, that 
the conveyance of July 1892, and the accompanying memorandum 
of the 8rd August 1892, did contain—the respondent must put 
it as high as this—either by express terms or necessary implication, 


‘some contract which excluded the right given by the statute to 


tlie vendor ; and, secondly, that if that was not so, still Mr. Lloyd, 
by giving up possession to Mr. Macpherson on the terms already 
mentioned in March 1894, had abandoned whatever right he 
may have had up to that time to any charge on the estate. 
To take the second point first, there is 10 ground whatever 
for saying that à mortgagee or chargee who is in possession of 
an estate as such, and gives up possession to a person entitled 
to ib subject to his charge upon payment of what is then due to 
him, is precluded from afterwards asserting his right against 
the estate when further instalments, or further. payments, become 
due to him. Such a proposition was not indeed maintained by 
Counsel, but it was argued that the letters which passed between 
Mr. Macpherson and Mr. Lloyd at that time amounted to an 
abandonment by Mr. Lloyd of any rights he may have had. That 
point has already been dealt with, and their lordships will only say 
that an examination of the contents of those letters clearly shows 
that they do not amount to any abandonment of any rights of 
charge or lien which Mr. Lloyd then had upon the estate. 

With reference to the conveyance a number of English cases 
were cited. No doubt English cases might be useful for the pur- 
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pose of illustration, but it must be pointed out that the charge 
which the vendor obtains under the Transfer of Property Act is 
different in its origin and nature from the vendor's lien given by 
the Courts of equity to an unpaid vendor. That lien was a creation 
of the Court of equity and could be modified to the circumstances 
of the case by the Court of equity. But in the present case there 
is a statutory charge. 


Lhe law of India speaking broadly, knows nothing of the 
distinction between legal and equitable ‘property in the sense in 
which that was understood when equity was administered by the 
Court of Chancery in England, and the Transfer of Property Act 
gives a statutory charge upon the estate to an unpaid vendor 
unless it be excluded by contract. Such a charge therefore 
stands in quite a different position from a vendors lien. You 
have to find something, either express contract, or at least some- 
thing from which it 1s à necessary implication that such a con- 
tract exists, in order to exclude ‘the charge given by the statute. 
In their Lordships’ opinion there is no ground whatever for saying 
that that charge is excluded by a mere personal contract to defer 
payment of a portion cf the purchase money, or to take the pur- 


chase money by instalments, nor is it 1n their Lordships’ opinion.. 
y DY ’ , 
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excluded by any contract, covenant, or agreement with respect to 


the purchase-money which is not inconsistent with the continuance 
of the charge. It is quite clear that the agreement of Mr. 
Tucker, the purchaser, to pay the balance of the purchase-money 
(Rs. 51,210) in three annual instalinents with interest was, in no 
way, inconsistent with the existence of a charge to the vendor for 
the amount of the instalments with interest to become due from 


time to time. 


But there is another point which seems to have found favour 
with the High Court in Bengal. It was said that no charge ever 
arose, because the purchase was not in consideration of a sum of 
money, part of which was paid down and the payment of the 
balance of which was deferred, but it was a purchase in consider- 
ation of a particular covenant. There is no doubt, both on princi- 
ple and authority, that a conveyance or sale in consideration 
of a covenant to pay a sum of money in the future is different 


Webb 
v. 
Macpherson. 
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from a sale in consideration of money which the purchaser cove- 
nants to pay. The distinction may seem fine, but it is a real 
distinction, and it is one, which, if made out, might have had the 
effect which the High Court have given to it; But is that the 
form of this conveyance? The conveyance as already pointed 
oub is made in consideration of a sum of money. The agree- 
ment is expressed to be an agreement to sell for a sum of money of ' 
which Rs. 20,000 is to be paid, and the rest is to be secured by an 
instrument of even date, and the operative part of the conveyance 
is in consideration of Rs. 80,000 paid down, and of a balance which 
is identified as being the sum secured by the agreement. Their 
Lordships therefore think that that point also fails, and that there 
is no contract excluding the operation of the charge. 


The Court of the Subordinate Judge seems to have appor- 
tioned the charge between three-fourths of the estate purchased 
by Mr. Macpherson, and the one-fourth left in Mr. Tucker. It 


` is perhaps immaterial for the present purposes but that appor- 


tionment is not strictly correct, as Mr. Lloyd’s rights could not 
be affected by the mode in which Mr. Tucker chose to deal 
with the property, and Mr. Lloyd’s charge under the statute was 


,& charge on the whole property for the whole amount of the 


-balance due to him into whosoever hands it came through Mr. 


Tucker; but for the present purpose it is not material to con- 
sider that at greater length, as there was no appeal to the High 
Court from the decree of the Subordinate Judge so far as it 


-affects the defendants other than Macpherson. 


Their Lordships, will therefore, humbly advise his Ma- 
jesty that the appeal should be allowed, that the decrees of the 
High Court and of the Subordinate Judge, so far as they dis- 
miss the suit against the present respondent, should be reversed 
with costs, and that instead thereof it should be declared that 
the appellants are entitled to a charge on the Gopaldhara Tea 
Estate for the unpaid balance of the purchase-money and interest,’ 
and that the case ought to be remitted with this declaration to 
the High Court to take the necessary accounts. The appellants 
obtained à decree against the other two defendants, who were 
sued in respect of the fourth share which Mr. Macpherson had not 
then bought, and a certain sum was apportioned by the Subordi- 
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nate Judge on that fourth share. They (the appellants) may or 
may not have received something in respect of that charge, so 
that in taking the account of what is due to them for principal, 
Interest and costs, regard must be had to so much of the decree 
of the Subordinate 'Judge as was not appealed against, and 
their Lordships will so advise his Majesty accordingly. Their 
Lordships put it in that general way purposely, because they do 
not wish the High Court to be precluded from dealing with the 
matter in such a way as is right; that is to say, the High 
Court “may either take the amount- actually received. by the 
appellants from those two defendants under the decree, or they 
may think it a case in which they ought to charge the appellants 
with the amount which they might have received under the 
decree in relief of Mr. Macpherson. 


A preliminary objection was made by the respondent to the 
hearing of thé appeal founded on the form of the certificate of the 
High Court. The certificate.is that the case is a fit one for appeal 
to His Majesty in Council, and their Lordships understand it to be 
given pursuant, S. 595(c) und the latter alternative of S. 600 of the 
Code of Civil Procedure, and they think that it properly follows the 
words of the Act and is correct in form. In the case. cited by 
Mr. Bonnerjee (Rajah Tassaduq Rasul Khan v. Mamkchund}) 
the certificate purported to be given under S. 596, but instead 
of finding: in the form required by S. 600 that as regards its 
nature the case fulfilled the requirements of S. 596, found specially 
that the decision of the Appeal Court differed from that of the 
court below. This was found to be erroneous owing to the Judge 
having placed a wrong meaning on the word “decision.” It was 
on that ground alone that the certificate was held to be defective. 


The respondent will pay. the appellant’s costs of this appeal. 


z : i 


1. L. R., 301, A. 35, 


Webb 
v. 
Macpherson. 


998 > THE MADRAS LAW JOURNAL REPORTS. [VOL. XIII. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, 
Mr. Justice Subrahmania Aiyar, Mr. Justice Benson and 
Mr. Justice Bhashyam Aiyangar. 


In Appeal No. 152 of 1900. 


KaruppaiNNachiar  ... .. Appellant* (8rd Defendant). 
v. 
. Sankaranarayanan Chetti and e 

others... m . Respondents (Plaintiffs 1 to 
6 and Defendants |, 2, 8 

to 10). 
In Appeal No. 186 of 1900. i 

Sangiliveera Nachiar (deceased) 

and others ais ... Appellants (4th Defendant 


and-her legol representa- 
v. tove). 


Sankaranarayana Chetti and 


others... nn .. Respondents (Plaintiffs 1 
to 6 and Defendants 1 and 
2). 


Karuppai Hindu Law—Maternal uncles property—Sister’s sens members of a joint family - Nature 
Nachiar 


v i : i 
Sankaranara- stridhanam—Sons taking as tenants in common. 


yanan Chetti. 


of estate taken by sister's sons—Rule of survivorship— Tenants in common-—JMother's 


Sons take the property of the mother as tenants in common and not as copar- 
ceners with rights of survivorship. 


The definitions of obstructed and unobstructed heritage given by the Mitakshara 
refey in terms only to the heritage of the property of a male. 


The estate of a maternal uncle devolves upon his nephews who, at the time of 
the uncle’s death, are members of an undivided family, not as joint tenants, but as 


- 


tenants in commo or as co-owners without benefit of survivorship. 
The Jagampet case! considered and explained. 


In Hindu Law “ Ancestor” does not mean ' propositus, but a direct ascendant 
in the paternal or the maternal line. 


Daughter’s sons living together as coparceners take the estate of their maternal 
grandfather as coparcencrs with rights of survivorship and on the property vesting 
in them their issue acquire a right by birth in such property. 


* A. Nos. 152 and 186 of 1900 and S. A. No. 1338 of 190]. _ 8th April 1903, 
l. I. L. R., 25 M. 678. 
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Appeals from the decree of the Subordinate Judge’s Court Karuppai 
Nachiar 
of Madura (East) in O. S. No. 14 of 1899. v. 


n Sankaranara 
[hese appeals coming on for hearing the Court (Subr asuma yanan Chett 


Aiyar, J. and Davies, J.) wade the following 


ORDER OF REFERENCE TO A PULL BENCH* :—One 
of the questions which arises for determination in this case is 
whether sons of a woman who succeed to her stridhanam and 
who are at the time the succession opens members of a joint family 
with their father take as joint tenants or as tenants in common. 


This question is one of difficulty having regard to eid recent 
decision of the Judicial Committee in the Jac gampet case.’ We, 
therefore, submit the QUEE for the decision of the Full Beuch. 


In Second Appeal No. 1838 of 1901. 
Nallapureddi Narasimha Reddi.. Appellant (1st Defendant). 


v. 
Nallapureddi Mahalakshmamina 
and others a ... Respondents (Plaintiffs and 
Defendants 3 to 8). 
Second appeal from the decree of the District Court of Nellore 
in A. S. No. 359 of 1559, presented against the decree of tho 
Court of the District Munsif of Kavali in O, S. No. 776 of 1897, 


This second appeal coming on for hearing the Court (Benson, J. 
and Bhashyam Atyaugar, J.) made thefollowing 


ORDER OF REFERENCE TO A FULL BENCHTf:—This 
appeal has been argued on the footing that the deceased husband 
of the plaintiff, the first defendant’s grandfather and the third 
defendant were undivided brothers when they inherited their 
maternal uncle’s property and that no partition of the property was 
made between the three brothers. The question of law which has 
to be decided in the case is whether the plaintiff as the heir of her 
husband who died issuless is entitled to claim a third share in the 
property to which share her husband would have been entitled in 
his lifetime if a partition had been effected. It is argued on the 
strength of the recent decision of the Privy Council in the Jagam- 


aS 


pet case! that the maternal uncle’s estate devolved upon his 


ee ee ee” 
Ar ——ÀÁ——Ó 9 IÍ 


* 19th March 1908. T 20th March 1903. 
l. I. L. R, 25 M. 078. 
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sisters sons who were undivided when the inheritance opened 
as joint family property with the incident of the right of survi- 
vorship as it is understood under the Mitakshara law and that 
as the plaintiff's husband died without being divided from the 
Ist and 8rd defendants, his interest in the maternal uncle's 
estate passed by survivorship to the lst and 2nd defendants 
and that therefore the plaintiff cannot maintain this suit. The 
question as to whether the recent ruling of the Privy Council can 
be extended to inheritance which devolves upon co-heirs other than 
grandsons by a daughter and as to how far that ruling is a bind- 
ing authority in cases other thau the succession of grandsons by 
a daughter to the maternal grandfather’s property which was the 
only question actually decided by the Privy Council in that case is 


" one of great importance and not free from difficulty. We refer 


the following question for the opinion of a Full Bench :— 
Whether the estate of a male which devolves by inheritance 
on his sister's sons who at the time that the succession opens 
happen to be undivided members of one and the same joint Hindu 
family governed by the Mitakshara law but possessing no joint 
family properby is taken by the brother as joint family property 
with the incident of survivorship as generally understood under the 
Mitakshara law or as co-heirs each entitled to an undivided one- 
third share which on his death without male issue devolves as his 


‘separate property on his widow. 


C. R. Tiruvenkatacharit and S. Srinivasa Avyangar for ap- 
pellants in A... Nos. 152 and 186 of 1900. 

V. Krishnaswamas Aiyar and P. E. Sundara Awar for respon- 
dents in A. Nos. 152 and 186 of 1900. 

T. V. Seshagirt Atyar for appellant in S. A. No. 1388 of 1901. 

T. Ethiraja Mudaliar for respondents in S. A.No. 1338 of 1901. 


OPINION :—These two references are so closely connected 
that it will be convenient to deal with them in one judgment. 


The question referred for opinion in Appeal Suits Nos. 152 
and 186 is whether the stridhanam property of à woman, which 
devolves on her sons, who with their father form an undivided 
Hindu family at the time of the mother's death, take as joint 
tenants with benefit of survivorship, or jointly or in comnion 
without benefit of survivorship. 
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The appellant’s pleader contends that the recent ruling of the E 
Privy Council in Venkayyamma Garu v. Venkataramanayyamma v. 
Bahadur Garu? on which the respondent mainly relies, does not BR 
apply to tbis case in which the co-he irsinherited the stridha- 
nam of their mother, and that there is no warrant under the 
Hindu Law of Mitakshara for holding that the stridhanam of a 
woman devolves upon ber heirs, even if they be her male issue, as 
joint property with benefit of survivorship. We thiuk that this 
contention is well founded. It is impossible to read the judgment 
of the Privy Council without coming to the conclusion that they 
guarded themselves against using language which would apply to 
the devolution of stridhanam property. After setting forth the 
facts of the case fully at the beginning of the judgment, they 
advert to the obscurity of the Mitakshara Law of Inheritance in 
the case of woman, and refer to their former decisions as conclusively 
establishing that property inherited by a widow from her husband 
or by a daughter from her father, is a limited and restricted estate 
only, and not stridhanam, and that upon her death the next heirs 
of the husband or father succeed thereto, and that, therefore, the 
co-heirs in the case before them on the death of their mother 
succeeded as heirs to their maternal grandfather. Their Lordships 
then propose the question “ What then was the character of the 
property which they took "? and begin to answer it as follows :— 
“In the grandfather's hands it was separately acquired property. 
In the hands of the grand-sons it was ancestral property which had 
devolved on them under the ordinary law of inheritance." If their 
Lordships were of opinion that it would have made no difference 
whatever whother it was the mother’s stridhanam which had devol- 

b upon her sons, or the maternal granarabhene property which 
@™ evolved upon them, there was no object in making a pointed 

8. veutent that the estate which a daughter inherits from her father 

is not her stridhanam, and that on her death her sons take it direct- 

ly as heirs of their maternal grandfather, and that the estate, de- 
volved on the grand-sons under the ordinary law of inheritance. 

The ordinary law of inheritance referred to is, there can be no 
doubt, the cardinal text of the Hindu Law of Inheritance to the 
separate property of a male, as opposed to the inheritance to the 
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property of a hermit, dealt with separately by the author of the 
Mitakshara in Chap. 2, S. 8., and the devolution of the stridhanam 
property of a woman, also separately dealt with in Ch. 2, 8. fl. 
We cannot accede to the suggestion of the respondent’s pleader that 
* ordinary law of inheritance ” is here used as distinguished from 
any mode of descent sanctioned by a special custom or usage 
opposed to the general law of inheritance, as laid down in the 
Mitakshara. Nor can we accede to the appelant’s contention, 
founded upon the passage quoted and followed by their Lordships 
from the judgment in Katama Nachiar v. The Rajah of Shiva- 
ganga’ that the ruling of the Privy Council under consideration 
cannot apply to the present case by reason that the undivided 
family in the present case consisted not only ot the two undivided 
brothers, on whom the stiidhanam devolved, but also of. their 
father, for in the case before their Lordships there was in fact, as 
appears from the judgment of this Court as well as of the Privy 
Council, the very same joint family as in the present case, and the 
property devolved on the sons to the exclusion of their father. 

As, then, the question before us is not concluded by the 
authority of the Privy Council ruling relied on by the respondent, 
we have to consider what is the rule of Hindu Law under the Mitak- 
shara which is applicable. At the outset we may observe that the 
stridhanam property of a woman with a solitary exception which 
need not be referred to here, primarily descends upon her daughters, 
who either are, or will necessarily on marriage become, members of 
a different family, and in default of daughters, on the daughter’s 
offspring, females having precedence over male offspring. It ls 
only in default of the daughter's line that sons succeed to thei 
mother's stridhanam. The rule of devolution is substantially t 
same under the Dayabhaga system of Hindu Law which, unlik 
Mitakshara, does not recognize the benefit of survivorship _ vt 
in the case of unobstructed succession to the property of a male. 
In the case of the devolution of a male’s property under the Mitak- 
shara, the cardinal principle is that it should remain in the same 
family, and that is the reason why agnates, however remote, are 
preferred to cognates, however near, with one exception, viz., the 
daughter’s son. So far as a widow, daughter, mother and paternal 
grandmother, who are specially provided for in the line of inheri- 
Us DADIUNEUE DOM ONUNILOQUNMDI: Pur fEdq ee CREME RE, 
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tance, are concerned, they, as has now been conclusively esta- 
blished, are simply interposed during their life-time, without 
diverting the line of inheritance among agnates, until they are 
exhausted. There is nota single instance indicated in the Mitak- 
shara of the benefit of survivorship between co-heirs inheriting 
stridhanam property, and, in our opinion, there is no divergence 
between the Mitakshara and the Dayabhaga as to the character of 
the estate which, in the case of stridhanam property, devolves 
upon co-heirs. It would be revolutionary to hold that all property 
which comes to two or more persons who happen to be members of 
an undivided family is taken by them with benefit of survivorship, 
and there is no warraut whatever in the Mitakshara for such a 
general proposition. It has been held in more cases than one that 
property which comes to members of an undivided family by 
devise or giftis not taken by them with benefit of survivorship. 
Rewun Persad v. Mussumat Radha Beeby!, Bai Diwali v. Patel 
Bechardas*. The Privy Council, no doubt, has ruled in the 
Jagampet case? that the position taken by the High Court of 
Calcutta in Jasoda Koer v. Sheo Pershad Singh, and by this 
Court in Sri Raja Chelikani Venkataramanayamma Garu v. Appa 
law Bahadur Garu’, that obstructed heritage universally devolves 
on co-heirs as tenants in common, and not as joint tenants with 
benefit of survivorship, is one that is erroneous; but their 
Lordships have abstained from laying down that, as a uni- 
versal rule, a heritage which devolves upon co- heirs, who 
happen to be all or some of the members of an undivided 
family under the Mitakshara, is taken by them with benefit of 
survivorship. They refer only to two instances as disproving the 
universal proposition laid down by the Calcutta High Court, viz., 
the case of widows and daughters on whom tho inheritance devol- 
ves with benefit of survivorship, both under the Mitakshara and 
Dayabhaga, and that even after they effect a partition between 
themselves of their limited estate in which they have no interest 
surviving them, either joint or several, transmissible to their heirs. 
Muttu Vaduganadha Tevar v. Dora Singha Tevar®. But we may 





J. 4M. L A. 187 at p. 174. 4 T.L.R,17 06.38. 
2, I. L. B., 26 B. 445. 5. L L. R., 20 M. 207. 
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observe that both these cases are cases of inheritance to the 
property of a male, and and do not affect the question of the 
devolution of Stridhanam property. 


It is certain that the author of the Mitakshara does not 
distinguish the heritage of Stridhanam as unobstructed and 
obstructed, a distinction which, according to his scheme, was perti- | 
nent only to the inheritance of male property. The definitions of 


obstructed” and “ unobstructed” given by him, and by those who 


follow him, refer in terms only to the heritage of property of a 
male. 


The learned pleader for the respondent urges that the charac- 
ter of the property which devolves upon sons, whether from their 
father or from their mother should be taken to be the same, inas- 
much as the Mitakshara deals with both in one and the same text 
in more than one place. He first refers to chap. I, section 3, com- 
menting upon Yajnavalkya’s text chap. II, verse 117, which runs 
as follows :—'' Let sons divide equally both the effects and the 
debts after the demise of their two parents. The daughters share 
the residue of the mother’s property after payment of their share 
of her debts, and the issue succeed in their default.” The author 
of the Mitakshara explains this text, so far as it relates to the 
mother’s heritage, as meaning only that, inasmuch as it is the 
obligation of the sons, and not of the daughters, to discharge 
the mother's debts, the sons are entitled, even if there are daugh- 
ters, to inherit so much of the assets of the mother as is necessary 
to discharge her debts, and that the daughters succeed to the 
residue ; but if there be no debts of the mother to discharge, the 
daughters inherit the whole estate in preference to the sons. The 
author of the Mitakshara, therefore, in this passage had not in 
contemplation the character of the estate devolving upon sons from 
the mother. He was only pointing out that the real meaning of 
Yajnavalkya was not that, on the death of the mother, the sons 
ought to divide her property among themselves as might at first 


sight be supposed, but only that they are to inherit such portion 


of the mother’s property as may be necessary to discharge her 
debis, and thatit is upon the daughters that the inheritance 
devolves, subject merely to a deduction in favour of the sons if 
there are any debts of the mother to be discharged. 
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The learned pleader for the respondent next refers to chapter I, 
section 4, commenting upon Yajnavalkya’s text, chap. II, verse 118 
in which it is declared that whatever is acquired by one co: parcener 
alone, without detriment to the father's estate, does not appertain 
to the co-heirs. The author of the Mitakshara explains that the 
father’s estate referred to in the text will also apply to mother’s 
estate, in other words, whatever is acquired by one of the sons, 
~ without the aid of the mother’s Stridhanam, will belong to himself, 
and not to him along with the co-heirs. "Though the author of the 
 Mitakshara here refers only to the mother, the reference is only by 
way of illustration, and the import simply is that whatever is 
acquired by one of the co-heirs without the aid of the heritage 
which has devolved on the co-heirs, no matter from whom, will 
belong to him solely, and it is only if the acquisition is made with 
the aid of the heritage that it will really form an accretion to the 
- heritage and belong to all the co-heirs (Burnell’s Dayavibhaga y. 
48; Smriti Chandrika chapter 6, paragraph 2, Krishnasamy Iyer’s 
Translation p. 78; Dayabhaga, Chapter 6, section I, paragraph 17 ; 
Stokes’s Hindu Law Books, page 269). The author of the Mitak- 
shara, therefore, was not thinking of the character of the heritage 
devolving on a plurality of co-heirs from different relations, but 
his object was only to declare that if one of the co-heirs makes 
an acquisition without the aid of such an heritage, it belongs to 
him solely, and the co-heirs of the heritage cannot claim a share in 
such acquisition. Though the author of the Mitakshara deals 
specially with the partition of father’s heritage by sons, yet it is 
clear from Chap. I, 8. 1, paragraphs 4 and 5, that the rules pres- 
cribed for the partition-of the father’s estate apply mutatis mutandis 
to the partition of heritage from any relation, and by co-heirs, 
whether sons or other relations of the deceased. 


Another argument used by the respondent’s pleader is that, 
as in the case of the grandsons inheriting to the paternal grand- 
father, so in the case of grand-children inheriting to the Stri- 
 dhanam of the maternalor paternal grandmother, they take per 
stirpes and not per capita. No doubt there may be this similarity, 
but, as pointed out by the learned pleader for the appellant, there 
is a dissimilarity in another respect, viz., that where the deceased 


dies leaving children and grandchildren the grandchildren do not 
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by representing their deceased mother or father, as the case may 
be, step into their shoes and inherit along with che children of the 
deceased. 


The respondent’s argument does not, therefore, carry any 
weight, and is especially ineffective in view of the fact that, 
notwithstanding that daughter's sons do not take per stirpes, but 
per capita, it has been held by the Privy Council that ‘maternal 
grandfather’s property devolves upon them with benefit of survi- 
vorship. We must, therefore, hold that none of the arguments . 
addressed to us show that stridhanam property, when it devolves 
upon a plurality of heirs, is held by them with benefit of survivor- 
ship, or that, at any rate, it-is so in the case of stridhanam property 
of a mother devolving upon her sons. We must also hold that in 
the case of the devolution of stridhanam property there is nothing 
peculiar in the Mitakshara law as distinguished from the Daya- 
bhaga law, so as to import the Coctrine of survivorship as between | 
the co-heirs and thus restrict the operation of the rules of inherit- 
ance laid down for the devolution of stridhanam property. 


Our answer to the question referred to us in Appeal Suits 
Nos, 152 and 186 is that the sons take the stridhanam of their 


mother as co-owners or tenants in common. 





The second question referred for our opinion is whether the 
maternal uncle’s estate devolves upon his nephews who, at the time 
of their uncle’s death, are members of an undivided family, as 
joint tenants with benefit of survivorship, or as tenants in common, 
or co-owners without benefit of survivorship. 


The real question which we have to decide is whether this 
matter is concluded by the ruling of the Privy Council in the 
Jagampet case’, 


We should have no hesitation in holding that it is not so 
concluded, but for the observations contained in the Judgment 
of the Privy Council that the decision of this Court in Sri Raja 
Chelikani Venkataramanayyamma Garu v. Appa Rau Bahadur 
Garu’ which was before their Lordships in Appeal and which was 
reversed, and also the decision of this Court in Saminadha Pillai 





1. IL L, R., 25 M. 678. 2. LIL.R,20 M. 207. 
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v. Thangathanni* were open to the same objections as their Lord- 
ships pointed out to the decision of the Caleutta High Court in 
Jasoda Koer v. Sheo Persha Singh? , which was followed by this 
Court in the two cases referred to. After full consideration, and 
not without some diffidence, we have come to the conclusion that 
the ruling in the Jagampet case does not conclude the“ question 
referred to us. At the outset we may observe that the ruling of 
their Lordships with which we are dealing in terms applies only 
to the case of daughter’s sons. These form a class of co-heirs, 
not liable to be increased after the inheritance has devolved on 
the class. But the same cannot be said of all other classes of 
co-heirs, such as sisters’ sons who succeed in priority to a sister, 
Lakshmanammal v. Thirwvengada’. In the case of the latter class, 
therefore, an anomaly occurs in applying the principle of survivor- 
ship which does not arise in applying it to the former class. 
In the case of daughter's sons the inheritance will not devolve on 
them until after the death of all the daughters, and no one, there- 
fore, can come into existence in the undivided family, as a 
daughter’s son, after the inheritance has devolved upon the 
class; but in the case of the heritage of a maternal uncle there 
may be only one or two nephews in the undivided family’ at the 
time of the uncle’s death, and the other nephews may be born 
subsequent thereto. Though such after-born nephews are part 
of the same class as the nephews who were in existence at the 
time of the uncle’s death, yet they can acquire no right in the 
property of their maternal uncle which has already vested in the 
nephews who were in existence when the uncle died. 


Such right as they may acquire by birth in the joint family 
property of their father or grandfather will be limited to paternal 
property or to property of the paternal line. In an undivided 
family every member on birth acquires a right in such property, 
and the right accruing to him is equal to that of his father in 
the paternal grandfather's property. By the principle of repre- 
sentation, which obtains in an undivided family, the male issue 
of a deceased member steps into the shoes of the deceased. 


In the case, then, that we are considering, the after-born 
nephew cannot, on his birth into the undivided family, acquire 


l L L. R., 19 M. 70. 2. T. L. R., 17 C. 33. 3. I L. R., 5M. 241, 


Karuppai 
Nachiar 
v 
Sankaranar 
yanan Cheti 


Karuppai 
Nachiar 
Vv 


Sankaranara- . 


yanan Ghetti. 


408 . THE MADRAS. LAW JOURNAL: REPORTS. ^ [vor. xit. 


any right in the property of his maternal .unole ‘since it had 
already vested in his brothers before he was born. 


If sisters’ sons take the heritage simply as co-heirs, without 
benefit of survivorship though they are members of an undivided 
family, the property will belong to them as their separate property, 
and on the death of each, his undivided share will devolve upon 


his separate heirs, including of course his after-born brothers. 


In the Jagampet case their Lordships of the Privy Council, ` 
while stating that in the grandfather’s hands the estate was,sepa- 
rately acquired property, added that it became ancestral property 
in the hands of the grandsons when it devolved on them by 
inheritance; and their Lordships applied the law of survivorship 
in tracing succession to such property on the death of one of the 
grandsons. We cannot, therefore, regard the use of the expression 
« ancestral property” as suggested by the learned pleader for the 
appellant as a mere casual statement, carrying no special signifi- 
cance. In the Hindu law the word “ ancestor" is not used in the 
wide sense in which it is used in English law as merely equivalent 
to the propositus and as the correlative of heir. In Hindu law it 
is used, only as signifying a direct ascendant in the paternal or 
maternal line, and more technically as signifying the paternal 
grandfather and his ascendants in the male line, and in Cole- 
brooke’s translation of the Mitakshara it 1s the expression “ father’s 
father’s property” that is translated into “ancestral property.” 
While it may or may not be that the expression “ ancestral 
property" in their Lordships’ judgment is used in the latter 
sense in which technical sense it is used in several judgments of 
their Lordships of the Privy Council and also by the Indian 
Legislature in Suraj Bunst Koer v. Sheo Persad Singh}, Parbati 
Kumari Debi v. Jagadis Chunder Dhabal*, Rajah Suranent Venkata 
Gopala Narasimha Row v. Rajah Suranent Lakshma Venkama 
Row’, Uinrithnath Chowdhry v. Goreenath Chowdhry*, and Article 
126 of the second Schedule to the Indian Limitation Act of 1877, 
it appears to us clear that it is not used as denoting property other 
than that which has devolved from a direct ancestor either in the 
paternal or maternal line. In the case before their. Lordships the 
property had devolved from the maternal grandfather. In the 





‘1. I. L.X. 5 C. 148 at 164. 3 18 M. I. A. p. 118 at p. 140. 
2. 29 C. 483 at pp. 492, 4. 13 M. I. A. p. 542 at p. 546, 
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present case the maternal uncle from whom the inheritance 
devolved cannot be regarded as an ancestor in the maternal line, 
in the sense in which the term is used by writers on Hindu Law. 
So far as daughter’s sons are concerned, they have a peculiar position 
in the Hindu Law which is denied to all other cognates. Under 
the older Hindu Law, the son of an appointed daughter (putrika 
putra) was equal to an 4urasa or legitimate son and he took his 
rank, according to many authorities, as the highest among the 
secondary sons. Although this branch of the law is now obsolete, 
its effect survives in the Hindu Law of Inheritance and in the 
consciousness of the people, for even now he takes a place practi- 
cally next after male issue, the widow and daughters being simply 
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interposed during their respective lives and the maternal grand- - 


father is regarded “as becoming the possessor of a son's son." 


The position of a daughter and daughter's son in the line of 
inheritance is considered in the Mitakshara, Ch. 2, S. 2, para- 
graphs 5 and 6, from which we quote the following: “ Then 
Vishnu says * If à man have neither son, nor son's son, nor (wife 
nor female) issue, the daughter's son shall take his wealth. For in 
regard to the obsequies of ancestors, daughter's sons are con- 
sidered as son's sons) Manw likewise declares “ By that male 
child whom a daughter, whether formally appointed or not, shall 
produce from a husband of an equal class, the maternal grand- 
father becomes the grandsire of a son's son: let that son give the 
funeral oblation and possess the inheritance.” See also Daya- 
bhaga, Chap. XL, Sect. II, paragraphs 18, 19 and 20 (Stokes’s 
Hindu Law Books, p. 827). 


The difference in his position under the old Jaw and the 
present law is that under the formerif he is the son of an appoint- 
ed daughter, (and only one such daughter can be appointed), he 
becomes by a fiction of law the son or son's son of the maternal 
grandfather, and as such a member of the grandfather’s family 
and is not a member of his own father’s family (Mitakshara, Ch. 1 


S. 11, paragraph). 


` Under the present law he isa member of his own father’s 
family, but he is regarded as being also as good as a son's son to 
his maternal grand-father. 
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If by reason of a daughter's son being considéred for spiritual 
purposes as equal to a son's son, when the maternal grandfather | 
dies without male issue, the estate devolving upon him, (though as 
‘obstructed heritage’) from the maternal grandfather, can, by a 
fiction of law, be- regarded as * ancestral property in his hands in 
the technical sense in which that term is used in the Hindu law, 
viz., as denoting property descending from a paternal male ances- 
tor, the daughter's sons, when there are more than one, will not 
only hold such estate as joint family property with mutaal rights 
of survivorship to the exclusion of their father and his other co- 
parceners, if any, but their male issue will also on birth acquire in 
such property, a right jointly with and equal to their father's. 


‘But if the estate devolving on daughter’s sons is to be regarded 


- only, as in truth it is, as coming to them from the maternal line, 


their male issüe cannot acquire in such estate a right by birth 
equal to their father's, for such right is expressly limited to property 
devolving upon the father from the paternal line (Mitakshara, 
Ch. I, S. 5, paragraph 5). The anomaly in the latter view will be 
that though the daughter's sons who are undivided as between 
themselves hold the maternal grandfather’s estate, (according to 
the ruling of the Privy Council in the Jagampet case), as joint 
family property with the benefit of survivorship as understood 
under the Mitakshara law, yet their male issue will not become 
joint owners in such property possessing equal rights with their 
father. There can hardly be any doubt that the right of survivor- 
ship on which the ruling'of the Privy Council is based, is the right 
of survivorship obtaining under the Mitakshara system, (Jogeswar 
Narain Deo v. Ram Chandra Dutt) according to which the right 
will not prevail in favour of the survivor, as against the male 
issue of the deceased. Under thie Mitakshara joint family system 
there can be no joint family property in respect of which the male 
issue of the joint owners will not by birth become joint owners with 
their father (See Sudarsanam Maistri v. Narasimhulu Matstri?). ` 


If, therefore, we are to understand the expression 'ances- 
tral property’ in their Lordships’ judgment otherwise than 1n its 
technical sense, according to which it is property in which a son 
on his birth becomes an equal owner with his father, the result of 


1, LL. R. 28 C. 670 at 679. 2. I. L.R. 25 M. 149 at pp. 155, 156. 
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the ruling will be that a spécies of joint family property unknown 
to the Mitakshara will be brought into existence, 

Dut for the absence of any allusion in the judgment of the 
Privy Council to the texts already quoted, declaring a daughter's 
son to be as good as a son's son, and that “there is no difference in 
law” between them, we should not hesitate to say that the expres- 
sion ‘ ancestral property ' is used in the judgment in the techincal 
sense already referred to. The nature of the estate devolving 
upon a daughter's son was considered by this court in two cases 
Muttayan Chetty v. Sivagiri Zamindar!, Sivaganga Zamindar v. 
Lakshmana? both of which were considered by this court in the 
Jagampet case’. In both tho question raised was whether the son 
of the daughter’s son had a right of interdiction against an 
alienation made by his father of his maternal grandfather’s 
property. In both these cases it was held that though in respect 
of sach property, the son may not on birth become an equal owner 
with his father, entitled to demand partition from his father, yet 
such property is not the self-acquisition of the father which he 
can alienate at his will and pleasure. ‘he former case was carried 
in appeal to the Privy Council and their Lordships, while concurring 
in the view that the property was not the self-acquisition of the 
father, refrained from deciding whether or not the father had 
absolute power of disposition over such property as he has over his 
self-acquisition—the decision of that question having become 
unnecessary in the view which they took of the case ou another 
point. If, in the recent decision of the Privy Council in the 
Jagampet case*, the expression ‘ ancestral property’ be regarded as 
having been used by their Lordships in the restricted technical 
sense above referred to, the result will be that the son will have 
an equal right with his father in the property which has devolved 
on the latter from his maternal grandfather, and the ratio decidendi 
of the ruling itself may be inferred to be that when the maternal 
grandfather's property devolves upon the sons of a daughter, they 
and they alone succeed to the maternal grandfather as if he was 
their father’s father, but in respect of their own paternal property 
they will be joint owners thereof with their father and his other 
co-parceners, if any. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Rungiah Goundan and others ... zT A ppellants* 
2 (Petitioners). 
G. Nanjappa Row and others ... .. Respondents. ` 


(Counter- Petstioners.) 


Rungiah Limitation Act XV of 1877, Arts. 178 and 179— Act IX of 1871, Art. 187 para. 4—Test of 


Goundan applicability of Article—AMortgage-decree— Application for emecution — Limitation — 
Y a ri a . 
Nanjappa Civil Procedane Code, S 248-—Stay of ezecution— Suit disposed of— Application 
Row. after such disposal of—Application for order absotute— Application to keep decree 
alive. 


Whether Art. 179 or Art. 178, will apply to a particular application will depend 
upon the nature and port ion of the decree sought to be executed and upon the fact 
of the application in question being the first or a subsequent application. 


The true criterion in determining whether Art. 179 or 178, applies to a particular 
application is to ascertain whether any one of the six points of time specified in 
Col: 8 of Art. 179 is applicable to it and if none of them applies it is only then that 
Art. 178 will apply: i 


Under the present Law (See para. 4 of Art. 179) an application cannot be made 
merely for the purpose of signifying the decree-holder's intention to keep the deoree 
in force as it would be possible under the old Law (See para. 4 of Arb. 167 of ‘Act. 
IX of 1871) l 


An order staying execution under S. 243, C. P. C., merely postpones'execution 
but does not vary the decree. 


An order varying the decree can omly be made either on review under S. 623, 
C. P. C., or on amendment under S. 206, C. P. C., or under S. 210, C. P. C. 


An order staying execution may be passed either by ihe Court which passed ihe 
decree or by the Court executing the decree as a proceeding in execution under S. 
244, O. P. C. 


Where an order is passed under S. 243, C. P. C., staying execution of a decree 
. pending the disposal of a suit, no day is fixed for payment of the amount due under 
the decree within the meaning of para. 6, Art 179 (3rd Col.). 


MM 


* A. A O. Nos. 111 and 112 of 1902, 16th July 9103, 
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_ A decree which directs a sale of the mortgaged property in default of payment 
of the mortgage money within a timo fixed by the decree is not a decree directing 
the payment of the amount to be made at a certain date within the meaning of 
para. 6, Col. 3 of Art. 179, Schedule II of the Limitation Act (XV of 1877). 


" Where no prior application for execution of such decree or to take some step 
in aid of execution is made and an order is obtained under S. 243, C. P. C., staying 
execution of such decree pending the disposal of another suit thon an application for 
execution made after the disposal of such suit is governed by Art. 178 of Schedule 
Ii of ihe Limitation Act although 3 years may have elapsed from the date of the 
decree or the date mentioned in the decree for payment provided the application is 
within 3 Years from the disposal of the suit when the right to apply for execution 
accrues and provided 3 years from the date mentioned in the decree for payment 
have not elapsed at tho date of the order staying execution. 


A first application for execution of a decree directing the sale of mortgaged 
property made on default of payment by the mortgagor within the time Fixed is 
governed by Art. 178 and not Art. 179. - 


Where there is a personal decree against the mortgagor and the application 
is to execute the decree as such, limitation willrun from the date of the decree 
under para. 1, if payment is enforceable under the decree from the date thereof or 
from a future date if payment can be enforced undér the decree only on or after 
such future date fixed in the decree. 


An application for an ordor absolute for sale under S, 89 of the Transfer of Pro- 
perty Act is only an application to enforce the decree. 


In ‘construing the Articles of Schedule 1 of the Limitation Aci stress must 
not be laid exclusively upon the entry in the first column ignoring the entries in the 


3rd column. 


If the various starting points fixed in the 3rd column of any article from 
which the period of limitation is to be reckoned do not cover all cases falling within 
the class of suits or applications described, then the article in question is not exhans- 
tive of ihe class. If the article ig inapplicable to certain cases comprised in the class, 
those cases will be governed, in the case of suits by the residuary Article No, 120 
and in the case of applications by the residuary Article N o. 178. 


‘Appeals from the orders of the Subordinate Judge’s Court of 
the Nilgiris, E. P. No. 418 of 1902 and in M. P. No. 245 of 1902, 
respectively, in O. S. No. 74 of 1896. 


Tte Advocate-General, C. Sankaran Nair and S. Kasturtranga 


Atyangay for appellants. 


A, S. Cowdell and P. S. Sivaswami. Atyar for respondants, - 
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The Court delivered the following 


JUDJMENT:—In A. A. O. No. 111 of 1902.—This is a 
matter arising in exeoulion of the decree in O. S. No. 74 of 1896 
which was brought by the appellants against the respondents: 
The decree bears date the 10th November 1897 and the portion of 
the decree that is now sought to be executed runs as follows :— 
“That in default of the defendants or any of them paying the sum 
of Rs. 47,852 with further interest thereon at 7 per cent. per 


annum from date of suit to date of payment on or before the lOth 


May 1898, the hypothecated property hereinafter described. or a 
sufficient portion thereof be sold and that the proceeds of such 
sale, etc.” At the time of the passing of the said decree there was 
pending in the same court another suit No. 82 of 1896 which was 
brought by the respondents Nos. 1 to 3 against the appellants and 
in which they claimed Rs. 98,973-2-10 from theappellants. On the 
27th November 1897 an application was made by respondents 
Nos. 1 to 8 (defendants) in O. S. No. 74 under S. 248, Civil Proce- 
dure Code for stay of execution of the decree therein pending the 
disposal of O. S. No. 82 and after issuing notice to the appellants 
an order was passed on 31st January 1898 directing stay of execu- 
tion of the decree in O. S. No. 74 until the disposal of the said suit 
No. 82 of 1896. O. S. No. 82 of 1896 was tried and disposed of 
by the Sub-court on 28rd December 1901. Thereupon, the present 
application (E..P. 418 of 1902) was made by the appellants on the 
20th March 1902 praying for the sale of the hypothecated proper- 
ties and the Subordinate Judge applying article 179 of schedule II, 
Indian Limitation Act, held that the application was barred “by 
limitation and dismissed the same. 


This was the very first application made for execution and it 1s 
admitted that no prior step in aid of execution had ever been taken. 
If, as held by the Subordinate Judge, the article of the law of 
limitation applicable to the case were 179, we should be constrained 


- to uphold his decision and hold that the application was barred by 


limitation and that S. 15 of the Limitation Act could not be relied 
on for saving the application from the bar of limitation as the 
provision therein made for enlarging the ordinary period of limita- 
tion is applicable only to a suit, which word as defined in S. 8 of 
the Act must, for the purpose of limitation, be taken as excluding | 
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applications which are made in a suit. Tt may be that under Act 
IX of 1871 there was no necessity to extend the provisions of S. 16 
of the Act- (which corresponds to S. 15 of the present Act) to 
applications for execution of decrees, for under that Act though the 
execution of a decree might have been stayed by injunction or 
otherwise, the decree-holder might, for the purpose of the law of 
limitation, simply present a petition signifying his intention to keep 
the decree in force and such application though it was presented 
during the continuance of the order staying execution would give 
him a fresh starting point (vide paragraph 4, column 9, article 167, 
Schedule IT Act IX of 1871. Under paragraph 4 of column 8 of 
article 179 of Act XV of 1877, corresponding to article 167 of Act 
IX of 1871, the application which would furnish a fresh starting 
point for limitation must be one made in accordance with law for 
execution or to take some step in aid of execution of the decree and 
not one made merely to keep the decree in force. Such being the 
case it 1s only reasonable and proper that in computing the period 
of limitation prercribed for an application for execution of a decree 
the time during which the attaching decree-holder prosecutes a suit 
under S. 285, Civil Procedure Code or during which execution of 
the decree or a portion of it has been stayed by injunction or other- 
wise should be excluded. Butas the law now stands “such course 
is not authorised" (Narayanan Nambi v. Pappi Brahmam?) and it 
is not always possible to relieve the applicant from the bar of limi- 
tation by reviving an application which had been presented before 
the institution of the suit under S. 283 or before the order staying 
execution. It may be that as in the present case no application 
had been or could have been presented before the order staying 
execution. And in cases in which an application had been present- 
ed prior to the suit under S. 283 or to the order Staying execution, 
it might have.terminated in a manner which would make it 
impossible to revive the same, after the disposal of the suit or the 
expiration of the order as the case may be. 


It has been argued on behalf of the appellants that even under 
article 179, the app tion is not barred by limitation inasmuch 
as the effect of the order passed under S. 243, Civil Procedure Code, 
staying execution of the decree was to postpone the date fixed for 


1, L L.R., 10 M. 22 atf. 24, 
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payment from the 10th May 1898 to the date of the decree in 
O. S.. No. 82 viz, 23rd December 1901 and reading the decree as 
thus varied limitation should be reckoned from the latter date 
under paragraph 6 of column 8 of article 179. It is impossible to 
accede to this argument for two reasons. An order relating to the 
stay of execution cannot be regarded as an order varying the decree 
either on review (S. 628) or under S. 206 or under 8. 210 which are 
the only sections under which a decree can be altered or varied by 
the court which passed the same. An order staying execution is 
passed not necessarily by the court which passed the decree, but by 
the court executing the decree as a proceeding in execution under 
B. 244, and the order is in reality only one.postponing execution 
and not one varying the decree. 


Further, a decree which directs the sale of mortgaged property 
in default of payment of the mortgage money declared due on or 
before the date fixed ià the decree, is not, within the meaning of 
paragraph 6, column 8, article 179, a decree directing the payment 
of the amount to be made ata certain date, If, however, there is 
also a personal decree against the mortgagor and the application is 
to execute the decree as such, limitation will run from the date of 
decroe. under paragraph 1, if payment is enforceable under the 
decree from the date thereof or from a future date under paragraph 


6, if payment can be enforced under the decree only on or after 


such future date fixed in the decree. Neither paragraph 1 nor 
paragraph 6 can apply to the execution of a mortgage decree as 
such, č. e., to an application for sale of the. mortgaged property 
which the decree directs to be sold, in default of payment of the 
ascertained amount on or before the day fixed in the decree. 


-In our opinion the application in question is governed by 
article 178 and not by article 179, inasmuch as no prior application 
for execution of the decree or to take some step in aid of execution 
of the decree had been made, and we cannot accede to the conten- 
tion on behalf of the respondents that article 179 is exhaustive of 
applicationsfpr execution of decrees and y article 178 cannot 
be applied to any application for execution Or any decree. In con- 
struing article 179 one must not lay undue stress upon the entry in 
the first column, ignoring the entries in the third column. If the 
various starting points ked in the third column of any article 
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from which the period of limitation is to be reckoned do not cover 
all cases falling within the class of suits or applications described in 
the first column, it wil be impossible to hold that the article in 
question is exhaustive of the class. If the article is inapplicable 
to certain cases comprised in the class those cases will bə governed, 
in the case of suits, by the residuary article No. 120 and iu 
the case of applications by the residuary article No. 178. Dy 
way of illustration we may refer to two instances in Support of this 
view., Though the first column of article 10 is exhaustive of the 
class of suits to enforce a right of pre-emption yet it was found that 
neither of the points of the time fixed in the third column thereof 
was applicable to the case of Batul Begum v. Mansurali Khant 
and the Privy Council held in that case that the article appli- 
cable was not article 10 though the suit was one to enforce a 
right of pre-emption but the residuary article No. 120. Similarly 
the first column of article 64 is in terms exhaustive of suits 
for the recovery of money due on accounts stated. But the third 
column clearly shows that the article is limited to cases in which 
the accounts are stated in writing signed by the defendant or his 
agent. It has been held in several reported cases that article 179 
is inapplicable to certain applications for execntion of decrees 
and that the appropriate article applicable thereto is 178. In 
Muhammad Suleman Khan v. Muhammad Yar Khan? in which 
the decree as originally drawn was incapable of execution it was 
held that an application made within three years from the time 
when it was under S. 206 amended (about 12. years after the 
date of the decree) was governed not by article 179 but by article 
178. When a decree is amended under S. 206, it will of course 
continue to bear the original date and it was held in that case that 
the first paragraph of column 8, article 179 can apply only to cases 
in which the decree is enforceable on its date and as the decree be- 
came enforceable only after its amendment under S. 206, the right to 
apply for execution accrued only on that date and that the applica- 
tion was therefore within time under article 178. In Muhammad 
Islam v. Muhammad Ahsan’ the decree was for recovery of posses- 
sion of immoveable property but only on default being made by the 
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oM judgment-debtor in the payment yeariby year of à certain annuity 
ute to the decree-holder and it was held that the limitation applicable 
Row, to an application for the recovery of the property, on default, in 
| execution of such decree was that provided for by article 178. 
Paragraph 1 of article 179 could not apply, because the property 

was not recoverable at the date of the décree; nor paragraph 6 
because it does not apply to delivery of property moveable or 
immoveable. We may here refer to S. 429 of the Civil Procedure 
Code which prescribes that when a decree is passed against Govern- 
ment, say for the delivery of land, a time must be fixed in the 
decree for the delivery and no execution shall issue until after the 
expiration of three months from the date of the report made by 

the Court to Government bringing to notice that the decree has not 

been complied with. If paragraph 1 of ‘article 179 does not apply 

to the case because the decree is not enforceable on its date, there 

is no other paragraph which can apply and the application or 
rather the first application will be governed by article 178 and the 
three years will be reckoned from the expiration of the three months 
already referred to. In Chedi v. Lala! it was held that paragraph 1 

of article 179 is applicable only to cases where there is a decree or 
order which can at its date be executed, but that as the decree in a 
pre-emption suit is not capable; of enforcement until the decree- 
holder pays into court the pre-emption price the first application 

for execution of such decree is governed not by article 179 but 

by article 178, and that limitation commences to run against the 

i decree-holder from the time when the pre-emption price is paid. 
It may well be doubted whether the decree in; à pre-emption suit is 
notone enforceable at its date, inasmuch as it is perfectly open .to 

the decree-holder to pay the amount into court on the date of the 
decree and apply for execution. In Maruthi v. Krishna?, the 
decree provided for redemption by the plaintiff on payment within 

a month, and it was held that as it was enforceable from its date, 

it being open to the plaintiff to pay the decree amount on its date, 

the application was governed by article 179 and not by article 178. 


In the case of a decree for perpetual injunction there may be 
nothing enforceable at the date of the decree and the disobedience 





1 I. L. R. 24 A. p. 300. 2, I. L. R., 28 B. 692. 
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itself may take place more than three years after the date of the 
decree. None of the paragraphs in the third column of article 179 
can apply to the first application for the enforcement of such a 
decree under the provisions of section 260, Civil Procedure Code, 
and the application will be governed by article 178, Rajarathnam 
v. Shevalayammal', In Thakur Dos v. Shadidil?, the decree pro- 
vided that if the judgment debt was not paid within four months 
the decree-holder should have the power to recover it by sale of 
the mortgaged property, and it was held that inasmuch as the 
decree ‘provided expressly that the decree-holder might not apply 
for its execution till after the expiry of four months from its date, 
the first application made after the expiry of four months and with- 
in three years thereafter, though more than three years from date 
of decree was governed by article 178 and not by article 179. 
This decision is directly applicable to the present case and we 
entirely concur in it. The question was again brought under the 
consideration of the Allahabad High Court in the recent case of 
Ali Alimod v. Naziran Bi} where after reviewing all the previous 
decisions, it was held that an application by the plaintiff mort- 
gagee for an order absolute under S. 87 of the Transfer of 
Property Act foreclosing the defendant/s right of redemption is 
an application for execution of the decree passed under S. 86 
of thé Act and is governed by article 178 and not by article 179 
of the Znd schedule to the Indian Limitation Act, the time being 
reckoned from the date fixed by the decree for payment of the 
mortgage money by the defendant-mortgagor. As to the applica- 
tion of paragraph 1 of the third column to such a case the 
learned judges (Bannerjee and Aikman, JJ.) observed as follows :— 
“ Now there can be no doubt that the decree or order referred io 
in paragraph 1 must be a decree or order which on ihe date of 
it is capable of execution, and that the terminus a quo cannot be a 
date on which the decree or order is not executable.” Referring to 
the two previous cases of Chunni Lal v. Harnam Das* in which 
the decree was for the sale of the mortgaged property and Par- 
mesrt Lal v. Mohan Lal*, in which the decree was for fore- 


closure of the mortgage, both of which were relied on in support 
—————— I 
1. I.L. R. 1i M. 108. 9. I. L. R, 24 A. 642. 


2. LL R,8 A. 56. 4, I, L. R., 20 A. 302, 
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of the contention that article 179 was applicable, the learned 
judges (one of whom took part in the former of the said two cases) 
who also consulted Mr. Justice Burkitt who decided the latter case, 
observed that the only question considered and ‘decided in those 


" cases was whether applications for an order absolute for sale or for 
' foreclosure are or are not applications for execution and as such 


governed by the period of limitation prescribed for the execution 
of decrees and not whether the period, of limitation applicable 
thereto was that provided by article 179 or by article 178, and 
that in both these cases the application was held to be baited by 
limitation, reference being made in the judgment to article 179, 
and that the result would be the same whether article 179 or 


article 178 applied. 


Reference may here be made also to the recent case of Ashraf- 
uddin Ahmad v. Bepin Behari Mullick*, which appeared in the: 
Law fieports after judgment in this appeal was reserved. In one 
of the appeals dealt with in that case, viz., Appeal No. 208 of 1901, 
the decree sought to be executed was an ordinary decree for money 
to which a clause was added that “the plaintiff shall not be able 
to take out execution of the decree until the disposal of the 
petition for insolvency made by the defendants before the District 
Judge of Patna.”- It was held that this clause, amounting only to 
an order staying execution of the decree till the disposal of the 
insolvency petition and not toa direction within the meaning of 
paragraph 6 of article 179, that payment of the amount decreed be 
made “at a certain date,” viz., date of disposal of the insolvency 
petition, none of the points of time specified in the third column 
of article 179 was applicable to the case, and that the application 
for execution was therefore governed by article 178, but that 
nevertheless the application was barred as the right to apply 
within the meaning of column 3 of article 178, accrued on the 
date when the insolvency petition was granted by the original 
Court under S. 351, Civil Procedure Code, and not on the date when 
the Receiver was discharged or the insolvency petition was finally 
disposed of in appeal. The present case is even stronger as to the 
applicability of article 178, inasmuch as the order staying execution 


E —! 


1, LL. R., 20 A. 375. 





2. I L. Ra 80 C, 407. 


PARTS X & XL] THE MADRAS LAW JOURNAL REPORTS. 423 


appellants could not have applied for an order absolute for sale, 
the decree-holder’s right to apply for sale would have accrued on 
the JOth May 1898 and his present application would be clearly 
barred and it would be equally so even if the respondents had 
obtained an order for stay any day subsequent to the 10th May 
1898. For if limitation had once begun to run under column 8 of 
article 178, the subsequent stay of execution would not affect it and 
for the reasons already stated in reference to article 179 the period 
during. which the execution was stayed under S. 248 could uot 
uuder the present state of the law be excluded in computing the 
period of limitation under article 178. Execution having been 


stayed prior to the 10th May 1898, the decree-holder's right to — 


apply for sale accrued for the first time only on the disposal of 
O. S. No. 82 on the 28rd December 1901. It is impossible to accede 
to the argument that during the time that execution of the decree 
was stayed the decree-holder had a right to apply and that his 
right therefore accrued on the 10th May 1898, notwithstanding 
that if he had so applied, the court must have summarily rejected 
thesame. In comparing paragraph 4 of article 176 with paragraph 
4 of the corresponding article 167 of Act IX of 1871, we have 
already pointed out that no application could, under the present 
law, be made merely for the purpose of signiting the decree-holder’s 
intention to keep the decree in force. That being so, the only 
application in accordance with law which it was open to the decree- 
holder to make in the present case was one subsequent to the 23rd 
December 1901, the date of the decree in O. S. No. 82. 


In support of this view we may refer to the decision of the 
Bombay High Court in Kalyanibhai Dipchand v. Ghaneeshamlal 
Jadimathji}, in which it was held that an application made by the 
decree-holder, or rather his representative, after an order staying 
. exectition of the decree had expired, to revive an application which 
had been made by the decree-holder before such order, was 
governed by article 178 and his right to make such an application 
by seeking to have his name entered in the original application in 
the place of the decree-holder could not have accrued on the date 
of the death of the decree-holder, as the order staying execution 


——— —— 
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was then in force, and that the right accrued only after the 
expiration of that order. 


The appeal is accordingly allowed with costs and the order 
appealed against is reversed and the case remanded in order that 
the necessary order may be passed in due course of law to bring 
the mortgaged property to sale. 


A. A. O. No. 112 of 1902 :—Subsequent to Execution Petition 
No. 418 of 1902 which was presented on the 20th March 1902; the 
appellant presented another petition on the 8th July 1902 pur- 
porting to be made under S. 89 of the Transfer of Property Act 


" and praying for an order absolute for sale. The object of taking 


this step evidently was to contend (relying upon certain decisions 
of the Calcutta High Court) that such an application is not govern- 
ed by the law of limitation, and that after obtaining such an order 
absolute, which according to certain decisions of the Calcutta High 
Court is the final decree in the case, they might apply for execution 
of such final decree. In the recent Full Bench decision of this 
court the majority held that the decree passed under S. 88, Trans- 
fer of Property Act is not a decree mts? or a preliminary decree, 
but the decree in the suit, and that an application for an order 
absoulte for sale under 8. 89 is only an application for enforcing 
the decree under Ss. 280 and 235 of the Code of Civil Procedure 
and that, as such, it is subject to the law of limitation prescribed 
for execution of decrees. 


For the reasons stated in the judgment in A. A. O. No. 111 of 
1902, it must be held that this application is also governed by 
article 178 and is not barred by limitation. 


The appeal is accordingly allowed and reversing the order 
appealed against the case is remanded for the necessary final order 
to be passed in due course of law for sale of the mortgaged . 
property. Each party will bear his own costs of this appeal. - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Boddam. 


Sankararamier and another . .. Appellants* (Petitioners). 
v. 
Subramania Alyar and others .. Respondents (Respondents). 


Civil Procedure Code, S. 409—Inquiry in petition for leave to sue in forma puuperis, 
scope of. 


The evidence referred to in S. 409, C, P. C., is confined to evidence in proof or 


disproof of the pauperism of the applicant and does not 'inelude evidence as to tho 
merits of the case. 
Ratnam v. Papa’, followed. 

Where a District Judge ordered further pattioulars of the fraud alleged in tho 
petition and after the further particulars were given, the District Judge heard the 
parties under S. 409, C. P. C. and dismissed the petition even after the furnishing of 
particulars on the ground that the case was not more explicit. 


Held :—Vhat the procedure adopted by the District Judge was irregular and 
materially affected the merits of ihe case, and his order may be set aside under 
5. 622, C. P. C. 

Appeal under S. 15 of the Letters Pateat against the judgment 
of the Hon'ble the Chief Justice, in O. R. P. No. 208 of 1902, 
presented under section 622 of the Civil Procedure Code to revise 
the order of ihe District Court of Coimbatore, dated 27th January 
1902 on C. M. P. No. 91 of 190]. 


V. Krishnaswams Avyar for appellants. 
P. S. Siwaswami Aryar for respondents. 

xf - 
The Court delivered the following 


JUDGMENT :—The decision appealed from appears to bein 
direct conflict with the decision of the Full Bench case iu Rat- 
nam v. Papa! where it was held that the evidence referred to in 
S. 409 of the Civil Procedure Code is confined to evidence in proof 
or disproof of the pauperism of the applicant and “ not evidence as to 
the merits of the case.” That decision is contrary to the decisions 
in Kamrakh Nath v. Sunder Nath? and Vijindra Thirtha Swami 
v. Sudhindra Thirtha Swami, and adopts the ruling in K. 
Ranganayaki Ammal v. K. Venkatachellapate Nayudu*. In this 
case the Judge ordered further particulars to be given of the fraud 
alleged in the plaint after having heard the parties under S. 409 





* L. P. A. No. 17 of 1903. 27th July 1903. 
1. 13 M. L. J. R., 292. E 3. I. L. R. 19 M. 197. 
2, I, L. Re 20 A, 299. 4, L L. R., 4 M. 928. 
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and finally dismissed the petition because he held that after the 
petition had been amended by the entry of the particulars ordered 
it was not more explicit than the original petition had been. 


We think that where the petition contains sufficient particulars 
to show a cause of action as in this case, no further particulars can be 
required under S. 409 though after leave to sue a$ a pauper has been 
given under that section the sections relative to further particulars 
in the Code are applicable to a pauper suit as much as to any other. ' 
The case of the 2nd petitioner stands on even a stronger position. 
Asa member of the family at the time of the partition and not actu- 
ally a party to it he would be entitled to his sharein all the family 
property unless his father’s deed appears to be binding on him. 


The procedure adopted by the District Judge was irregular, 
and materially affected the merits of the case. We set aside the 
order of the learned Judge as well as of the District Judge, and we 
direct that the application be granted and dealt with under S. 410. 


'l'he costs throughout shall be costs in the cause. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Moore. 







Municipal Council, Kürnool .. Petitioner* (Defendant). 
at v. 
Subbanna Chetty i» ... Respondent (Plaintiff). 
District ME JU Act, Ss. 261 and  262— Notice DON E of 


damages not spectfied—Municipal ity stating notice defectwve—Sender of notice 
requesting to be informed of defect—Obdjection under. S. 262 not raised in first Court 
—Revision—Act IX of 1887, 8. 29. 

- When a notice sent to a Municipality in compliance with S. 261 of the District 
Municipalities Act did not specify the amount claimed as compensation or damages 
and upon the Municipality stating to the sender of tho notice that the samc was 
defective the sender asked the Municipality to inform him of the nature of the defect, 
but the Municipality took no notice of his request, the suit should not be dismissed 
for the plaintiff not having complied with S. 261. 

Eales v. Municipal Commissioners of Madras’. 
An objection by the Municipality that a suit against them is barred for not 
complying with the provisions of S. 262 of the District Municipalities Act, is one 


which cannot be raised for the first time in revision undor S. 25 of Act IX of 1887. 





* C. R. P. No. 379 of 1902. 6th August 1903. 
| 1. LL ER, 14 M. 386. 
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Petition under S. 25 of Act IX of 1887 praying the High Municipal 


ee ; Council, 
Court to revise the decree of the Court of the District Munsif of sera 
Kurnool in 8. C. 5. No. 427 of 1901. PEU 


T. Subramania Aiyar for P. S. Stvaswama Aiyar for petitioner. Chetty. 
T, V. Seshagiri Atyar for respondent. 
The Court delivered the following a 
JUDGMENT :—It is urged that as the notice sent by the 
‘plaintiff to the Municipal Council of Kurnool on the 7th September 
1901 was obviously defective the suit should have been dismissed. 
The notice was defective in that it did not, as required by S. 261 of 
the District Municipalities Act, specify the amount claimed as com- 
pensation or damages. Iam, however, of opinion, that applying the 
principle on which the decisionin Hales v. Municipal Commissioners 
of Madras’ was decided it should be held that the District Munsif 
was right in not dismissing the’ suit on the ground that the amount 
of the logs or damage sustained was not clearly specified 1n the notice, 
especially asit is shown that when on the Municipal Council having 
informed the plaintiff that the notice was defective, he asked them 
to inform him in what respect it was wanting and that they took 
no notice of his not unreasonable request. It is‘further contended 
that the provisions of S. 262 of the Act area bar to the present 
suit. It is admitted that this point was not taken before the 
District Munsif. I am of opinion that it is not advisable in revis:on 
of a decree passed under the Small Cause Courts Act to go into a 
question such as this unless it appears that it was duly raised when 
the suit was before the Small Cause Court. In order to decide if 
the objection now put forward is a valid one or not, the main 
question to be considered would: be whether the provisions of the 
. Municipal Act have in substance and in effect been complied with. 
Such a question would be mainly one of fact on which evidence 
would have to be considered by the Court. In the absence of such 
evidence it is not possible for this Court as a Court of revision to 
adjudicate on the matter. l 
„Jt is finally urged that this-suit was barred by limitation. As 
_—~ Tf appears that the distress took place in August 1901 and that the 
suit was filed before the close of that year, itis clear that there can 
be no bar by limitation. | 
[His Lordship finally dismissed the petition—Ed.] . 


l. I. L. R, 14M, 386. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Bhashyam Aiyangar. 


Venkatasamy Naidu "T l e. Plaintif.* 
v. 
Rangasamy Naidu NT . Defendant. 


Venkatasamy Contract Act, S. 25—Natural love and affection—Registered instrument—Undertaking to 


Naidu 


Vv, 


Rangasamy 
Naidu, 


discharge debt of another—Enforceable obligation—Failure to discharge—Payment 


by another—Right to recover from person undertaking. 
: . 


Where by a registered instrument a person on account of his natural love and 
affection for his brother undertook to discharge the debt due by his brother toa _ 
third person there is an enforceable obligation under S. 26 of the Contract Act. 


Upon failure of tho brother to discharge it, the person may pay the debt and 
recover the amount to be paid from his brother. 


Case stated under S. 69 of the Presidency Small Cause Courts 
Act XV of 1882, by the Chief Judge of the Madras Court of 
Small Causes in Suit No. 16489 of 1900 referring for decision 
whether on a proper constructioa of the document marked as 
Exhibit A in this suit the defendant was legally bound: to discharge 
the debts mentioned in Schedule B thereto. 


K. Narayana Rao for plaintiff. 
P. R. Sundara Avyar for defendant. 


The Court expressed the following 


OPINION :—We are of opinion that the defendant is legally 
bound. In Exhibit A the defendant who was a party. thereto, 
although he did not sign it, undertook to discharge the debt of 
Rs. 1,704-3-6 due by the plaintiff to Krishnasamy Naidu. Thé 
defendant having failed to discharge it, the plaintiff himself paid 
it and now seeks to recover it from defendant. 


Assuming for. the sake of argument that the defendants 


undertaking was not founded on valuable consideration, but only 


on good consideration, viz., love and affection for his brother (the . 
plaintiff), Exhibit A. hagas been registered, the bréach of such 
obligation becomes actionable under S. 25 of the Indian Contract 
Act. The costs of this reference will be costs in the cause. 


* R. C; No, 9 of 1902. 2nd October 1902. 


me p 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :--Mr. Justice Subrahmania Aiyar and Mr. Justice Boddam. 


Sankarachariar of Kumbakonam by his 
Agent Pattabhirama Aiyar ... Petitioner* (Plaintif). 


v. 


Varada Pillai... ,  '.. ... Respondent (Defendant). 


Rent Recovery Act, Ss. 4, 8, 9 and 82—Patta accepted for along series of years— 
Estep pel—Alienation—Provision to pay tirva jasti if tenant should cultivate wet 
crops on dry land—Fees payable to village servants—Immemorial usage—~ Power of 
lundlord to recover by summary process—-Interest—Provision that tenant should 
remove produce after paying vrent—Propriety of patia—Uncertainty of terms in 
patta—Contract not opposed to law—Test of uncertainty. 

Where à patta, containing certain terms which are now objected to by the tenant 

for the first time, has been tendered by the landlord and accepted by the tenant for a 

series of years without objection, the tenant is estopped from subsequently disputing 

the propriety of the patta in a suit for rent although he may not have accepted it 
for the year in question, ~~ 


The conduct of the tenant in accepting patta in the previous years amounts to an 
implied representation that the patta so tendered and accepied is proper. 


Such representation is not as to a matter of belief or opinion. 


The estoppel continues against the tenant until the latter withdraws his re- 
presentation by communicating to the landlord that he objects to the terms in 
question in time to permit the latter to tender a proper patta.or to sue to settle the 
terms thereof under S. 9 of the Rent Recovery Act. 


A provision in the patta that if the tenant raise nunjah crop on punjah land 
with sircar water he should pay rent payable on neighbouring nunjah land is not 
indefinite and is, therefore, not bad for uncertainty. 


Jt is proper to define in a patta the terms of the tenancy with reference to a 
possible contingency which may arise in the course of the fasli for which the patta ig 
tendered. , ; 

There is a material distinction between the power of a court in dealing with 
questions raised in à suit under S. $ or S. 9 of the Rent Recovery Act not settled by 
contract nor specifically provided for by Jaw and its power in dealing with a 
litigation arising out of a contract constituted by an accepted patta. 


In the former the court has to decide with reference to its view of what is fair 
and proper under all the circumstances while in the latter the court has only to 
decide whether the terms are obnoxious. l 

The test in determining whether the terms in a patia are certain is to see not 
whether the terms are in themselves certain, but whether they are capable of being 
made certain. 





* C. R. P. No. 459 of 1902, 14th August 1903, 
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The maxim of the law to be applied in such cases is Id certum est quod reddi 
certum potest, 


According to the immemorial custom of the country, the fees due to the village 
servant and other public servants of the village are payable out of the produce of 
the land and in a majority of cases it is the landlord that has to collect and pay 


them over to the servants concerned. 


A provision in the patta therefore that the payment of the customary fees or. 
merais payable by the tenant along with rent in connection with the services of the 
village accountant, &c:, will also be enforced by proceedings undor the Act and is 
not improper and a stipulation that interest will be charged on arrears on such fees 


is also enforceable. " 


Although such fees may not be rent in the sense in which the landlord can 
appropriate them for himself, still so far as their recovery is concerned, they must be 
treated as part of rent under S. 4 of the Rent Recovery Act. 


A provision in the patta that the tenant should remove the produce after paying 
the rent is not an illegal one and is binding upon the tenant if he contracts to that 
effect though it will not be upheld in a suit under 5. 9. 

The provision in 8.82 of the Rent Recovery Act empowering the Collector to 
take security from the tenant for the rent shows that a contract of such a nature it 


is not opposed to law. 


Per Boddam, J. :—The facts alleged are not incapable of supporting a case of 
estoppel by conduct, but estoppel cannot arise unless it is proved that the land- | 
lord’s position has been altered in consequence of such conduct. 


Petition under S. 25 of Act IX of 1887 praying the High Court 
to revise the decree of the Court of the District Munsif of Poona- 


mallee in S. C. S: No. 323 of 1902. 


In suits for rent for a fasli for which patta had not been 
accepted but only tendered, the tenant pleaded the impropriety of 
patta in certain respects which will appear from the judgment 


reported below The patta had keen accepted by the tenants without 


objection for a long series of years and in addition to supporting 
the propriety of the patta the plaintiff contended that the defend- 
ant was estopped from pleading the impropriety of the patta by his 
acceptance in previous years. ‘The District Munsif held that the 
patta was improper, that there was no estoppel and dismissed the 
suit. Hence this revision petition. 

P. S. Sivaswami Aiyar and T. R. Venkatarama Sastre for 
petitioner. 

V. Krishnaswami Aiyar for respondent. 

P. S. Sivaswami Aiyar.—The defendant's conduct in previous 
faslis implies a representation that he will not dispute the propriety 
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of the patta. (Subralumania Aiyar J. The patta was not accepted 
in this year.) No, it was not accepted. The defendants having 
accepted the patta for a number of years, are estopped from spring- 
ing this objection for the first time in the plaint fasli. SeeS. A. 
No. 18831 of 1901 (unreported). (Subrehmania Aiyar J. The 
court seems to.treat the case as one of implied agreement). 

I would put this case both ways, (1) as estoppel, (2) as an implied 
agreement. 

Ás to the objections to the patta itself, the first is, that the 
claim * if you raise nanja cultivation with punja land with sirkar 
water. you shall pay nanja assessineut at the rates payable on 
neighbouring nanja lands.” The Munsif holds it to be indefinite on 
the authority of Venkatarunangulu Nayudu v. Ramachandra Na- 
yudu.+ But in Sattappa Pillai v. Raman Chetti? it was held 
otherwise, (Subrahmawia Aiyar J, There the rates were men- 
tioned in the patta). In C. R. P. No 444 of 1898 such a clause as 
this was held not bad for indefiniteness, 

The second is the provision that the landlord wilt proceed 
| summarily for rent as well as merais. A statementof the remedies 
that the landlord has under the law is not a term at all and the 
patta is not improper on that account. Meraiis a part of rent (S. 4 
of the Act). Thenext section that has a bearing upon the point is S. 
14. The very anomaly of the landlord having to seek his remedy in 
one court with regard to a portion, and in another court with regard 
to the rest is enough to throw doubt upon the Munsif’s decision. 

The next objection is to interest being charged on merais. S. 4 
and S. 37. | 

The last objected clause is that the crops should be appropriat- 
ed by the tenant only on his paying the landlord's rent, I would 
refer to S. 82, under which the landlord can apply to the Collector 
for taking security from the tenant for the rent. 

V. Krishnaswamy Aiyar.—The last clause has been held objec- 
tionable in Appa Rau v. Ratnam’ and Venkata Narasimha Naidu 
v. fiamasami*. In the patta there are four instalments fixed which 
run up io April. ‘The provision is iot “ having paid such and such 
an instalment, you shall take possession of the produce.” It is after 
. paying the rent as per patta that he is to take possession. Appa Rau 
v. Lainam*® is a case of one instalment. Thatis a suit under S, 9. 


. 150. 3. ILL. R., 13 M. 250. 
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Venkata Narasimha Naidu Bamasami!is also a suit under 5. 
9. The provision in this case is worse than the one in those 
cases. To say that the tenant is to pay and then take the 
harvest is inverting the order of things. With reference to 
the other clause as to nanja rent on neighbouring. lands it 
is more indefinite than the words in Veukat«ramanjulu Nayudu 
v: Ramachandra Nayudua. S. 4 provides that the patta shall con- 
taiu the amount and rates of the rent. The object of the section 
is to prevent the landlord from tyrannising over the tenant hy inde- 
finite terms. The case in Sat/appa Pillai v. Raman Chetti has no 
bearing. The fees are not payable as rent. S. 4. The word 
‘including ? goes with ‘payment’. The legislature often says ient 
shall include such and such. The words are “payable with it.” 
Fees payable with rent cannot be included in rent. Interest cannot 


. be charged if tlie fees are not rent. There is no question of 


estoppel. S. A. No. 138i of 1901 has no bearing. No case of 


‘implied contract has been set up by the plaintiff. There can be no 


estoppel as to 1ates of rent. I would refer also to Ramasami v. 
Rajagopala* and Sri Parapu Ramanna v. Mallikarjuna Prasada 
Naidu® where the stipulation though contained in previous pattas, 
was held bad and no estoppel was allowed. 


P. S. Sivasawms Atyar in reply. 
The Court delivered the following 


JUDGMENT :-—SusRARMANIA AIYAR, J.—In this case the suit 
was brought by the petitioner, a landlord, against the defendant, his 
tenant, for the recovery of rent of the Fusli year 1810. Before 
suit a patta had been tendered, but was not accepted. At the trial 
the defendant urged that certain terms in the patta, to be referred 
to and considered later on, were such as to entitle him to refuse to 
accept the patta. "The District Munsif agreed with the contention 
and dismissed the suit. The petitioner whilst denying that the 
terms of the patta referred to were open to such objection contend- 
ed that, even if they were, the defendant was estopped from raising 
any such question in the present suit inasmuch as pattas contain- 
ing precisely similar terms had been accepted for a series of years 
in respect of the same holding. 
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Without taking any evidence as to the truth of the allegations 
on which this contention was based the District Munsif held that 
even assuming the allegations to be true they could not support a 
plea of estoppel, ls this conclusion sustainable? Now there can 
be no doubt that if previous to the year to the rent of which the 
suit relates, the tenant had in express terms told the landlord that 
pattas containing the terms objected to were to be taken as proper 
pattas and that the landlord might act on that footing the tenant 
would be precluded from impugning similar pattas tendered subse- 
quently unless and until he had withdrawn his previous representa- 
tion by communicating to the landlord that be objected to the 
terms in question in circumstances permitting the latter suing the 
former in time to obtain an adjudication under S. 9 of the Rent 
Recovery Act as to the terms of a proper patta and to compel the 
acceptance of such a patta for the yea in respect of which the 
tender was duly made. 


It follows that, if the allegations on behalf of the petitioner 
about the acceptance for a series of years of precisely similar pattas 
be true, that constituted a representation by conduct that the land- 
lord might proceed on the footing that the pabtas were proper ones, 
which, of course, would have the same effect as a representation 
in so many words. 

It is in the interests of the tenant that the law imposes on the 
landlord the duty of tendering a patta setting forth the various 
matters referred to in 8. 4 of the Rent Recovery Act, It being 
open to the tenant to refuse to take any patta containing terms not 
considered by him proper, no other conclusion is possible when the 
patta is accepted than that the tenant asserts by implication that 


the patta is or may be taken to be a proper one especially when 


this conduct is repeated from year to year. 

The District Munsif thought that the representation, if any, iu 
cases like this relates only to a matter of belief in the tenant’s mind. 
Now take the case of a tenant who though fully aware that a 
particular term in a patta was open to objection nevertheless for 
reasons of his own takes the patta without demur. In such a case 
is not the representation in respect of what by itself is no other 
than à fact viz., the propriety of the patta irrespective of the belief 
one way or the other of the tenant as to that matter. In other 
words the case may virtually be taken to stand thus. The land- 
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lord asks the tenant “ may I take this patta to be correct?" The 
tenant replies in the affirmative. What question of belief or 
opinion arises here? [n my view none. 

It has now to be observed that there is nothing in the nature 
of any of the terms in question to preclude the application of the 
doctrine of estoppel to the case, if the plaintiff substantiates his 
allegations ; for, as will be shown at once, none of them is necessarily 
illegal, but they are one and all such as the tenant may have 
assented to so as by such assent to have made a patta containing 
them a valid contract between himself and his landlord. 

Turning now to the items objected to, the first runs as follows: 
“Tf you raise nunjah cultivation on punja land with Sircar water, 
you shall pay therefore tirva jastt according to the tirva cf neigh- 
bouring nunjah land.” This was held by the District Munsif to 
be bad for indefiniteness; but I cannot agree. In Satiappa Pillar 
v. Raman Chetty! it is pointed out (at page 7) that it is proper 
to define in a patta the terms of the tenancy with reference to 
a possible contingency which may arise in the course of the 
fasli for which the patta is tendered. The case contemplated 
by the term under consideration is such a contingency. The 
landlord could not know beforehand whether the tenant would | 
in the particular year raise wet crops on dry land with the aid 
of water supplied by the landlord or what specific lands "would 
be used for the purpose. In such circumstances how can the 
landlord be expected to say more than that on the contingency 
happening nanjah rates would have to be paid. That, had the 
landlord contented himself with simply saying so, such provision 
in the patta would be held valid,is clear from the case just 
referred. to and a provision 1n those, terms would, I think, be 
understood as referring to rates payable on neighbouring lands 
which would ordinarily be of similar quality. How then can the 
express mention of what otherwise would be implied make any real 
difference? If 16 does, one would think that the clause were there- 
by rendered more definite rather than the contrary. It may not 
here be out of place to say that the phraseology of the clause in 
question is substantially what the Legislature itself adopts as a 
proper criterion for the determination of the rate of rent in certain 
circumstances (see Rule III in section 11 of the Rent Recovery Act). 
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My conclusion on this point is confirmed by the decision in the 
numerous cases which came up to this court from the Sivaganga 
Zemindary in regard to a provision in pattas tendered by the land- 
lord but refused by the tenants to the effect that on failure of 
tenant to raise paddy crop upon wet land, he should pay half 
varam calculated on the average yield of such nunjah lands in the 
village or on the average yield of adjoining lands. This was held 
to be a proper provision (see C. R. P. No. 327 of 1894). The 
decision in Ramasami v. Eajagopala* on which the learned pleader 
for the respondent laid stress were in suits ander section 7 of the 
Reut Recovery Act, and the case in Ramanuja v. Ramachandra? 
stands on the same footing. ‘There can be little doubt that there 
is material distinction between the power of the court in dealing 


" with questions raisel in a suit undér section 8 or 9 of the Act not 


4 


settled by contract. or specificilly provided for by law and its power 
when dealing with a litigation arising out of a contract constituted 
by an accepted patta. In the former case the law gives to the 
court greater latitude than in the latter. In the one the court has 
to decide the question with reference to its view of what is fair and 
proper in all the circumstances while in the other the court has 
only to decide whether the terms are obnoxivus to the general 
law of contract and consequently altogether unenforceable. And it 
Is scarcely necessary to say that in determining: objections founded 
on the alleged uncertainty of a term in a contract the test to be 
applied would be not whether the term is in itself certain but 
whether it is capable of being made certain (Id certum est quod 
reddi certum potest), Judged by that test it is impossible to hold 
that such a term as thas under consideration occurring in a 
completed contract would be void for uncertainty. 


The next objection relates to the provision in the patta that 
the customary fees or merais payable by the tenant along with the 
rent in connection with the services of the village accountant, and 
certain other publie servants of the village would also be summarily 
proceeded tor and charged with interest if in arrear. The District 
Munsif held that these fees were not recoverable by summary 
process and that interest could not be charged thereon and that 
therefore this clause in the patta was improper. I disagree with 





a MÀ 
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him here also. According to the immemorial custom of the country 
these fees are generally payable out of the produce of the land, 
and in the majority of cases it i$ the landlord that has to collect 
and pay them over to the servants concerned. Though not rent in 
the sense in. which he could appropriate them himself, yet in so far 
as their recovery is concerned that they are to be treated as part 
of the rent is clear from S. 4 of the Act which provides for the 
mention in the patta of the amount and nature of the rent including 
any fees or charges payable with it according to established usage. 
Were the fees to be taken as absolutely distinct from the rént, the 
expression ‘including’ would not have been used; and it is im- 
possible to believe that the legislature, while compelling the land- 
lords to make the patta comprehend such fees, intended to disable 
him from recovering them by the process admittedly applicable to 
rent proper or to preclude him from charging interest at the same 
rate on both. It is hardly necessary to add that the inconveni- 
ences which would arise from such construction of the Act would 
be grave and manifest. S. 52 of the Revenue Recovery Act which 
provides for the recovery by summary process of emolument due . 
to village servants, indicates that the policy of the Legislature is in 
the direction of facilitating the collection of fees like those under 
consideration otherwise than by suits (See Collector of North Arcot 
v. Nagi Reddi!, where it was held that an accountant even in a 
permanently settled Zemindari village came within the provision). 


The last clause objected to refers to the tenant removing the 
produce after paying the rent and obtaining a receipt. It must be 
admitted that if the question were whether ina suit under S. 9, 
this provision would be upheld in the absence of a contract, the 
answer would be in tho negative. But there is nothing to prevent 
a tenant contractiug to be bound by such a provision. S. 52 of 
ihe Hent Recovery Act referred to on behalf of the petitioner is 
enough to show that such a contract would not be opposed to law. 


The two cases cited from Bhupathi v. faja Rangayys Appa 
Row? and Sri Parapw Ramanna v. Mallikarjuna Prasada 
Naidu? may now be referred to. The former seems to have 
no bearing on the present question. The latter in so far as 
it was relied on as being relevant here decided only that a pay- 


1, I. L. R., 15 M. p. 35. l 2. I. L. R., 17_M. 54. 
3, L L. R., 17 M. 48. 
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ment for a series of years of certain fees which, in their nature, were 
voluntary (certain temple fees) could not warrant the conclusion 
that there was an implied contract to pay them. In neither of the 
cases was any plea of estoppel such as that advanced here raised, 
and it is difficult to see how such a plea could have been allowed 
to be raised in the suits governed as they were, by S. 9 of the 
Rent Recovery Act, according to which the court has to decide 
what the terms of the patta should be. On the other hand, N. A, 
No. 1881 of 1901 to which our attention was drawn on behalf of 
the petitioner is a clear and direct authority in favour of his con- 
tention on the point. 


The conclusion of the District Munsif on the question of 
estoppel, therefore, is, in my opinion, unsustainable, 


I would set aside the decree of the District Munsif and remand 
the case for disposal with reference to the plea of estoppel in the 
light of the observations made above, and with reference to tho 
other questions arising in the case. 


The costs of this petition will abide the result. 


BoppAM J.—I am not prepared to hold that the allegations 
made on behalf of the plaintiff are incapable of supporting a case 
of estoppel by conduct on the part of the defendants, but I am not, 
by any means, clear that they are suffcient to constitute such an 
estoppel unless upon evidence being taken it is proved that the 
plaintiffs position has been altered in consequence of the alleged 
conduct of the defendant upon which the estoppel is based. I 
think, therefore, that evidence should be taken and the exact facts 
established before the case is disposed of and I agree that the 


District Munsif was wrong in the circumstances to dismiss the Suit . 


without taking any evidence that might be tendered on either side, 


As regards the objections to the patta, I agree in the observa- 
tions of Sir Subramania Aiyar J. I would set aside the decree of 
the District Munsif and remand the case for disposal according to 
law. The costs of this petition will abide and follow the event: 
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IN THE HIGH COURT OF.JUDICATURE A MADRASS. 
Present :—Mr. Justice Subrahmania Aiyar, aud Mr. Justice Bo7 dam. 


Sankarachariar:of Kumbakonam by: 


dis Agent A..Pattabhiramier  ... Petitioner* in dll cases 
(Plaintiff). 
v. 
Murugesa Mudaliar T ... Respondent in C. R. P. 
No. 460of 1902, 
(Defendant). 


Sankara- Jurisdiction—Transfer of suits from original side to small causes side—Judge being 


oes invested with small cause jurisdiction subsequent.to the jileng.. 


Muru l "m 
Mudaber Where a suit is.filed on.the-xegular side and the presiding judge -is subsequently 


invested with small cause jurisdiction, an order transferring the suit from ‘the 
regular.to the small cause-side is erroncous: and must be set aside. 


‘Petition uuder S. 25 of Act IX of 1887 praying the High 
"Court to revise the decrees of the Court of the District Munsiff. of 
Poonamallee in S. C. S. Nos. 537 and 538 and 589 of 1902 res- 
pectively, 


P. B. Sivaswami Aiyar and T. R. Venkatarama Sastri for 
petitioner. 

V. Krishnaswami Aiyar for respondent. 

The Court delivered the following 

JUDGMENT :—The order of the District ‘Munsif transferring 
these suits from his regular file to the small cause side was Improper. 
‘We must therefore set aside his order and decree that the suits be 


restored to his'file on the regular side and proceeded with accord- 
ing to law. | 


Costs of these petitions will abide and follow the event. 


— . 
* C, R. P., Nos, 460 to 462 of 1903. 14th August 1903, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr.Justice Subrahmania Aiyar and Mr. Justice Boddam. 
Veeranna Pillai and another  ...Appellants* (Defendants. 1 and 2). 


v. 
Muthukumaru Asari and others.. Respondents (Plaintiffs amd Ist 
Plaantiff's legal representatives). 
Civil Procedure Code, Ss. 18 Explanation II and 48— Usufructuary mortgage—No 
covenant to pay—First suit. for recovery of money by sale dismissed—Second suit 
for possession—Diferent cause of action—Necessity of plain tif to unite all causes 
of action—Res judicata—Misjoinder. 

Where a usufructuary mortgagee brought 2 suit for recovery of the mortgage- 
money by sale of the mortgaged property impleading his own lessee as defendant 
and this suit was dismissed on the ground that no such suit would lie, a second suit 
by such usufructuary mortgagee for recovery of possession of the mortgaged property 
was barred neither by S. 43, 0. P. C., nor by the rule and principle of res-judicata 
5. 18, Explanation If. 

The causes of action in the two suits are distinct and different and neither 5. 43 
nor S. 18, Explanation II will apply in such 2 case. 

A plaintiff is not bound to make every cause of action hc may have at the date 
of the first suit in respect of the property then litigated a ground of attack. 

Explanation II to S. 18 has not changed the law. 

Kameswara Pershad v. Rajkumari Ruttun Koen explained. 

Arunachella Chetty v. Meyyappa Chetty2, dissented from. 

S. A. No. 777 of 1901 followed. 

If a plaintiff in addition to a prayer for recovery of moncy by sale of the mortgaged 
property had also asked for possession, there would be a clear case of misjoinder of 
causes of action, 

Appeal from the order of the Subordinate J udge’s Court of 
Madura (West), dated 7th July 1902 in A. B. No. 618 of 1901, pre- 
sented against the order of the Court of the District Munsif of 
Tirumangalam, dated 17th October 1901 in O, S. No. 632 of 1900. 

~ V. Krishnaswami Aiyar for appellants. 


P. 8. Sivaswami Atyar for respondents. 


V. Krishnaswami Atyar.—The cause of action for the money and 
that for possessioy of the property is the same. A man contracted 
to deliver goods (1,000 bags). He délivers 500 bags of inferior qua- 
lity, and 500 he does not deliver. It has been held that the cause 
of actionis one and.the same. Duncan Brothers & Co., v. Jeetmull 
Greedharee Lall.2 Here under one and the same contract a person 
has got 2 remedies. He has got a right to possession, and if pos- 
‘session is not given, a right to the money, 26 B is not applicable to 


* C. M. A. No. 132 of 1902. l4th August 1903. 
1. I.L. R., 20 C. 79. 2. LL. R., 21 M. 91. 3. I, L. R., 18 C. 372. 
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this case. Supposing he alleges a covenant and some ten years after 
he is dispossessed He brings a suit for the money on the covenant. 
That is dismissed. A subsequent suit for possession on the mortgage 
will be barred by S. 43, C. P. C., (Subrahmania Aiyar, J.—I do not 
know if it will be barred. For the limitation in the two cases will 
run from different dates). That limitation begins to run from 
different dates is no criterion. Take two instalments accruing due 
on different dates. S. 43 will be a bar, even if it is a different 
cause of action. I reply upon Kameswara Pershad v. Raj Kumari 
Ruttan Koer'; Arunachella Chetty v. Meyyappa Chetty? ; Imam 
Khan v. Ayub Khan? ; Rangasami Pillai v. Krishna Pillai. The 
decision in S. A No. 777, of 1901 does not answer Arunachella v. 
Meyyappa? and overrules Rangasami v. Krishna. 

P. S. Sivaswami Adyar :— l 

I rely upon S. A. No. 777 of 1901. The cause of action in this 
suit is the denial and refusal to surrender possession of my title 
as mortgagee which is good as against all trespassers, and I am 
entitled to maintain this suit. 

The Court delivered the following 

JUDGMENT :—SUBRAHMANIA ÅIYAR, J.—The plaintiffs in the 
present suit had brought a previous suit O. S. No. 510 of 1898 on 
the file.of the District Munsif’s Court of Madura, against nine 
persons inclusive of the first two defendants in the present suit who 
wore the 8th and 9th defendants therein. The plaint in that suit, 
in effect, stated that onthe 9th August 1864, Suppan Asari, father 
of the plaintiffs in that suit, had for the sum of Rs. 245, stipulated 
to bere-paid in 3 years, obtained from Palani Kumaru Pillai, grand- 
father of the then Ist and 8rd defendants and father of the 2nd 
defendant’s huskand and Muthukaruppa Pillai, father of the then 
4th and oth defendants, a mortgage of the lands now in dispute, 
which had vested in the mortgagors to the exclusion of third 
brother, the then 0th défendant, father of the 7th defendant ; and 
after certain other .averments, to which reference will be made 
later on, prayed for a decree for re-payment of the mortgage 
amount, as well as of certain other sums subsequently advanced 
on the condition that they were to be re-paid along with the mort- 
gage amount, and for an order for sale of the mortgaged property. 


1. IL L. R., 20 C. 79. 3. I. L. R., 19 A. 517. 
2. I L, R., 21M. 91. - 4. I. L. R., 22 M. 259. 
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That suit was eventually, so far as appears, dismissed on the 
ground that the alleged mortgage was a purely usufructuary 
mortgage which contained no covenant (o pay and that being so, no 
suit for the money or for the sale of the laud could be maintained. 


In the present suit the plaintiffs refer to their alleged title to 
the lands in question as mortgagees, much in the same terms as in 
the previous plaiut and proceed to state that tho present 1st de- 
fendant (eighth formerly) though let into possession as a tenant 
by thg plaintiffs is setting up title in himself and that he and 
the 2nd defendant (ninth formerly) who got possession through 
him refuse to surrender the land ; and pray for a decree for 
possession of the lands and mesne profits. The plaint states as an 
alternative ground for the reliefs claimed that, even should tho 
plaintiffs fail to make out the letting alleged, they are entitled to 
recover on their title as usufructuary mortgagees under the said 
instrument of the 9th August 1864. 


The lower appellate Court has held that the present suit was 
not barred by the previous suit. l 


On behalf of the appellants (1st and 2nd defendants) this 
conclusion was impeached, i& being urged that the suit was barred 
undor the provisions of S. 48, Code of Civil Procedure, or S. 13, 
Explanation II or both. 


The law as to questions of bar under these provisions was in 
S.A. 777 of 1901 (decided very recently) discussed at great length, 
and all the previous important authorities bearing on the subject 
were fully reviewed and examined, and T need only say that I 
entirely concur in the conclusions arrived at therein. Though I 
did share iu the view that some of the observations of the J udicial 
Committee in Kameswara Pershad v. Rajkumari Ruttan Koer! 
warranted the notion that Explanation II to S. 13 of Civil Proce- 
dure Code had introduced a change in the law of res judicata in so 
far as plaintiffs were concerned, so as to make it incumbent on 
them to make every cause of action relating to the property in liti- 
gation and existing at the time of the suit, a ground of attack, the 
result of such a course was likely tolead to confusion and whatever 
may be the correct interpretation to be put upon the language of 
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the Judicial Committee in the above case had it stood by itself 
yet, having regard to other pronouncements by the same tribunal 
reaffirmed subsequently to the said decision, such notion can no 
longer be taken to be well-founded. Consequently, speaking for 
myself anything in the language used in the judgment in 
Arunachella Chetty v. Meyyappa Chetty’ inconsistent with the 
view of the law as expounded in the recent decision of this court 
above referred to can no longer be treated as of any authority. . - 


Turning now to the appellant’s contentions here, there can 
be no doubt that they are unsustainable. The rights which were 
the subject of litigation in the suit of 1898 were an alleged 
righi to recover a sum of money on a covenant which, it was 
found, did not exist and an alleged right accessional to such 
covenant, viz, a right to an order for sale. These rights are, 
of course, absolutely different from what are now sought to be 
made the subject of adjudication, viz., the right to eject a tenant 
and another claiming through him on the ground of the tenants’ 
denial of the landlord’s title and the-right of a mortgagee to 
possession under a purely usufructuary mortgage, which latter 
necessarily negatives a, right to recover money on a covenant to 
pay or to obfam an “order for sale. The rights in respect of 


which the plaintiffs now demand judgment, in other words, the ` 


causes of action now sued upon, being thus entirely different ' 
from the rights or causes of action to which the previous suit 


related, S. 43 of the Civil Procedure Code, which simply enjoins 


that ‘the whole claim arising outof the same cause of action 
should be included in the suit can have no application. Next, as 
to the objection raised with reference to Explanation II to S. 18, 
no doubt, in the plaint in the suit of 1898 reference was made, 
among other things to the possession of the mortgaged lands by — 


‘the plaintiff, to a letting by them of the lands to the then 8th | 


(present Ist) defendant, and to the latter denying his alleged 
landlord’s title and setting up a claim tothe property himself.. 


"But, though those averinents may have been relevant as a reason 
‘for the: inclusion of the 8th and Oth defendants in the suit in 
order to get an order for sale binding on them, yet it is mani- 


fest that in that suit the plaintiffs could not, on the basis of 
oo O o mmaa . 
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- those averments, have prayed for a decree for possession from 
the present defendants since that would have been a clear case 
of misjoinder of causes of action, and consequently the causes of 
action now relied on were not with reference to the previous suit, 
‘matters. which might and ought to have been made grounds of 
attack” within the meaning of Explanation IT to S. 18 of the Civil 
Procedure Code, even if the interpretation to be put on Kames- 
wara Pershad’s case were different from that adopted in the 
recent second appeal above referred to. 


The present objection on behalf of the appellants fails all the 
more, since according to the decision of this Court already referred 
to that explanation does not render it incumbent on a plaintiff to 
combine as grounds of attack every cause of action he may have 
at the date of the suit in respect of the property sued for, even 
if it were possible for the plaintiffs to have, consistently with 
established rules of pleading, claimed for the present reliefs also 
inthe former suit. 


The appeal, therefore, in my opinion, fails and I would dis- 
miss it with costs. | 
| DoppAw, J:—I agree that the plaintiffs suit is not barred 
under S. 18 or S. 48, Civil Procedure Code. It is not necessary 
for me to state the facts of the case, or to do more than state my 
conclusions as shortly as possible after the very full judgment of 
Sir Subrahmania Aiyar, J. 


The cause of action in the former suit was to recover the 
mortgage amount by sale of the mortgaged premises. 


The present suit is a suit to recover possession of the land 
from persons who are in wrongful possession, 


Although the Ist and 2nd defendants in the present sult 


were joined as defendants in the first suit, as persons claiming an 


Interest in the land, the present claim formed no part of the 
cause of action in that suit, nor was it a cause of action 
upon which the plaintiffs could rely in the alternative 
or otherwise in support of the relief they sought in that suit. 
The cause of action in the present suit is totally distinct and differ- 
ent and therefore the suit is not barred. The appeal should be 
dismissed with costs, . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Boddam and Mr. Justice Bhashyam Aiyangar. 


Manavikraman .. Appellant* (Plaintiff, Decree-holder). - 
v 


Moyankutti.., ont Respondent (Defendant, Judgment-debtor). | 


Civil Procedure Code, Ss. 208 §* 259—Decree for moveable property—Alternative decree 
for money— When alternative enforceable—No option to judgment-debtor. 


In a decree for moveable property the money amount is inserted under S. 208 
. 
as aii olternative if delivery cannot be had. 


The judgment-debtor is given no option in such a case either to surrender the 
property or to. pay the money. 


The alternative portion of the decree (for recovery of the money) only comes 
into operation when after putting in force S. 250 O. P. C., it is found impossible to 
obtain the property ordered to be delivered. i 


Appeal from the order of the Subordinate Judge’s Court of 
South Malabar at Calicut, dated 19th December 1902 in A. S. 
No. 546 of 1902, presented against the order of the Court of the 
District Munsif of Manjeri in M. P. No. 632 of 1909. 


P. k. Sundara Atyar for appellant. 
\ 
C. Sankara Nair for respondent. 


The Court delivered the following 


JUDGMENT :—The decree of the Subordinate Judge is clearly 
wrong. The Judgment-debtor gets no option under a decree for 


_the return of moveable property. ‘Lhe money amount inserted. in 


the decree is inserted under S. 208 of the Civil Procedure Code 
which requires that an amount of money should be inserted in the 
decree as an alternative if delivery cannot be had. It is therefore 
only when after putting in force S. 259 of the O. P. C. itis found 
that it is impossible to obtain the property ordered to be delivered 
that the alternative amount in the decree comes into operation, 


We set aside the decree of the Subordinate: Judge and 


restore that of the District Munsit with costs in this and in the 


lower apperate Court. Dl 
| 


* A., A A; Q No. 23 of 19037—- bna September 1903, . 


/ 


A 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). 


Present :—Mr. Justice Subramania Aiyar, Mr. Justice Davies 
and Mr. Justice Benson. 


Mahalinga Nadar .. Petitioner* in both (Plaintiff). 
vs, 
Ganapati Subbien .. Respondent in C. R. P. No. 188 


of 1902 (Defendant). 


.. Respondent in C. R. P. No. 189 
of 1902 (Defendant). 
Contract Act, S. 17 6—Limitation Act, Arts. 57 and 120—Pledge of moveable—Right of 


pledgee—Maintainadility of suit for sule—Limitation—Personal vemedy—Right of 
hypothecatee, ` 


Kaveri ... 


Held (Per Sir Subramania Aiyar J, and Benson J .).—That & pledgee of moveable 
property may, nothwithstanding he may have the right to sell tho property under pledge 
under S. 176 of the Contract Act, sue to recover the amount due under the pledge by 
sale of the pledged property. l 


Art. 120 of the Limitation Act governs such a sul; for sale, while Art. 57 will 
apply to a suit to recover the money personally from the debtor. 


Vitla Kamti v. Kalekara! not followed ; Nim Chand Baboo v. Jagabhundhu Ghose? 
and Madan Mohan Lal v. Kanhai Lal? followed. 


Per Davies J. Coutra :—A suit at the instance of a pledgee to recover the debt by 
sale of the pledged property is not maintainable. . 

A suit for sale of the pledged property will be barred ifa suit for recovery of 
the debt personally from the pledgee be barred uuder Art. 57 ag the right to sell is only 
accessory to the right to recover the debt. Vitla Kamti v. Kalekura' followed, 


An hypothecatco is entitled £o sue to recover by sale. "m 
" Petitions under S. 25 of Act IX of 1887 praying the High 
Court to revise the decrees of the Subordinate J udge’s Court of 


Kumbakonam, dated : th February 1902 in S. C. S. Nos. 2928 and 
2927 of 1901. 


The Court (the Honourable Sir Charles Arnod W hite, Chief 
Justice) made the followiug 


~ 


ORDER OF REFERENCE TO A FULL BENCH :—My 
view is that the case of VitllaKamti v. Kalekural was rightly 
decided and that the ratio decendt of that case is applicable to the 
present case. A: different view, however, has prevailed in Calcutta 


* C. R. P. Nos. 188 and 189 of 1902. 12th December 1902. 
l. LL. R., 11 M. 158. 2. I. L. R, 22C.91. 3. LL. R., 17 A. 284, 
I 
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Mahalinga and Allahabad (See Nim Chand Baboo v. Jagabundhu Ghose! and 

xn Madan Mohan Lal v. Kauhas Lal’). 

AT I accordingly refer to a Full Bench tho question whether the 
period of limitation in this case is governed by Art. 57 or Art. 120 
or any other and which article of the Limitation Act. 

— R, Subramania Atyar for petitioner. 

K. Ramachandra Aiyar for V. Sankaranarayana Sastry for 
respondent in O. R. P. No. 188. 

K. Ramachandra Aiyar for respondent in C. R. P. No. 189. 

The Court expressed the following 

OPINIONS :—SusRAHMANIA A1YAR AND BENSON JJ .—There can 

` be no question but that the plaintiff is entitled to sue for the 
sale of the property pledged to him, notwithstanding that heis also 
entitled under S. 176, Indian Contract Act, to sell the property 
without reference to the Court. 

It is obvious that a right to sue for the sale of the property 
exists even in the absence of a right to sue for a personal decree 
against the debtor for the money lent. It would be clearly so if 
it had been agreed between the parties that no personal liabihty 
for the debt was to accompany the pledge of the jewels. 


It would follow therefore that in a case where both rights 
exist they are concurrent rights and the right to proceed against 
the property pledged is not merely accessory to the right to proceed 
against the debtor personally. 


This has been clearly laid down in regard to the right to 
proceed against immoveable property hypothecated for a debt, 
Chetty Gaundan v. Sundaram Pillai? and Kristna Row v. Hachapa 
Sugapa*. Wecan see no distinction in principle between that case 
and cases of pledge, mortgage or hypothecation of moveable pro- 
perty. The attention of the Judges whodecided the case Venkoba 
v. Subbanna® was not drawn to these earlier decisions. They were 
followed in the. Full Bench decision which is: relied on in Nim 
Chand Baboo v. Jagabundhu Ghose! when the learned Judges dis- 
sented from Vitla Kamti v. Kalekara®’, We think that the law is 
correctly laid down by the Calcutta High Court in that case. It 
has been followed in Allahabad in Madun Mohan Lal v. Kanhat 
Lal’. 

1l LI.R,220.21, 3 2M H.C. R, 5l 5. LL. Ry 11M. 152. 

2. LLHB,l7A.284 — 4 2M. H.C. R307. 6 1. L.R., 11M. 153. 
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We accordingly answer the question referred to as follows :— 


The claim to proceed against the property pledged is governed 

by Art. 120, and the claim to proceed against the debtor personally 
is governed by Art. 57 of the second schedule of the Limitation 
Act. — 
, Davs J.:—This suit was brought for the recovery of money 
lent to the defendant, and a decree was prayed for (1) directing 
the defendant to pay the amount, and (2) ordering the sales of the 
property pledged to the plaintiff by him and payment of the claim 
out of the sale-proceeds. So far as the suit was for a personal 
decree against the defendant, it was admittedly barred under 
Art. 57 of the second schedule of the Limitation Act, and so far 
as it was for a sale of the pledged property, I am of opinion (as it 
was ruled in V4otola Kamit v. Kalekara! that this was merely “ an 
incident in the nature of an accessory to the right to recover the 
debt? which became barred with the right of suit for that debt. 


_ The case here, is, however, different in one respect from that 
just quoted. There the property was only hypothecated. Here 
there was a “ pleage” within the meaning of S. 172 of the Indian 
Contract Act, and the rights of the pawnee (the plaintiff) are 
governed by S. 176 of that Act—that is, the plaintiff could either 
sue upon the debt, retaining the pledge, as a collateral security, or 
he could sell the thing pledged, on reasonable notice to the defend- 
ant. His right of suit was barred by limitation, but his right of 
sale still remained and this was a right secured to him by law 
which he could exercise without suit. Hence, the suit was not 
maintainable as there was no necessity for it. This point does not 
appear to have been considered in Nimbhand Baloo v. Jagabun- 
dhu Ghose? and Madan Mohan Lal v. Kunha& Lal*. 


My answer to the reference accordingly is that, so far as the 
suit was a suit for recovery of the money personally from the 
defendant, it was barred under Art. 57 of the 2nd schedule of the 
Limitation Act, and so far as it was a suit for sale of the pledged 
goods it did not lie, and therefore no question as to limitation 


arises. 


———SS EE cse 





1 I.L.R. 11M. 153, 2, LL. ER. 22 C. 21. 8, L L.R, 17 A. 284, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Ramaswami Aiyar and another... .. Appellant* 
(Plaintiff and his 
v. ? legal representative). 
Vythinatha Aiyar and others ... .. Respondents 


(Defendants 1 to 6). 


. 
Ramaswami Civil Procedure Code (XIV of 1882) 8s. 13, Expin. IT, 42 and 48—Act VIII of 1859, Ss. 2 
Aiyar and 7—Res judicata—'' Cause of action," meaning of—- Matter directly and 


v. 
Vythinatha substantially in issue," meaning of — Subjects in dispute,” meaning of-—Suit upon 
Aiyar. specific mnortgage—Dismissal—Swit upon another mortgage. 


A plaintiff who seeks to redeem a specific mortgage or to eject on a specific lease 
and fails in such suit on the ground that the mortgage or lease sued on is not proved 
is not thereby precluded either by reason of 8. 43 or explanation lI to 8.13 from 
seeking to redeem the property comprised in the former suit or a specific portiou 
thereof from another specific mortgage or to eject the person in possession on the 
strength of his title. Kameswar Prashad v. Rajkumeari! explained. 


The expression “ subjects in dispute” in S. 42 of the Civil Procedure Uode does 
not connote the corpus or object-matter of a claim but signifies the j«ral relation between 
the parties to a suit, for the determination of which the suit is brought, i.e., the cause 
of action or the subject matter of litigation or in other words the right which one 
party claims as against the other and demands the judgment of the court, 


The object of the section is to require the plaintiff to bring forward his whole case 
as to the matter of litigation on the question of right involved in the suit and not to 
require him to unite all the causes of action which he may have against the defendant 
in respect of the corpus or object-matter of the suit. 


The penalty for non-compliance with S. 42 is provided by 5.43 and Expl. H to 
e 
S. 13. 


The exprossion “ matter directly and substantially in issue in” S. 13, will include 
not only the cause of action on which the suit is based but also all matters which we, 
or onght to be, put in issue for the determination of the cause of action. 


Ss. 13 and 48, C. P. C., are not exhaustive of the law of res judicata and this law 
has been the same under both the old and new Codes and is the same as the English 
Law. 


The absence in S. 18 of the Code of 1882 (XIV of 1882) of the expression “cause 
of action ” found in the old Code (Act VIII of 1859 S. 2) does not Cenote any deliberate 
change in the law and S. 18 does not require every plaintiff to exhaust in one suit 
all the causes of action which he may have at the date of the suit in respect of the 
property or the relief claimed by him and which he may then be awaro of. 


—— 


* S, A. No. 777 of 1901. 15th July 1908. 
ES. l, I. L. R. 20 C. 79, - 
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It is not the law that ifa plaintiff sued for certain property on a false claim or 
cause of action, when in reality he has, infact and law, a true claim and cause of 
action for the same property, of which he is aware, he must be taken in law to have 


abandoned or relinquished his true claim and cause of action. Rangasamt Pillai v. 


Krishna Pillai! treated as overruled by the Full Bench decision in Kaveri Ammal v. 
Sastri Ramier?, 

Second appeal from the decree of the District Court of 
Trichinopoly in A. 8. No. 70 of 1899, presented against the decrec 
of the Court of the District Munsif of Srirangam in O. S. No. 257 
of 1897. 

V. Krishnaswamt Aiyar and K. Balamukunda Aiyar for 
appellants. 


T. V. Seshagiri Atyar for respondents. 
The Court delivered the following 


JUDGMENT :—The plaintiff claiming as the daughter's son 
and legal representative of one Ramien, deceased, instituted 
O. S. No. 26 of 1890 (on the file of the District Munsif’s Court at 
Trichinopoly) for the redemption of a usufrüctuary mortgage of 
about 50 cawnies of land for Rs. 250. The mortgage was alleged 
to have been made by Ramien, under an instrument dated 18th 
March 1856. The defendants, while denying the plaintiff's relation- 
ship to Ramien as well as the mortgage sued upou, pleaded that 
14 out of the 50 cawnies had been usufructuarily mortgaged to 
them by Ramien for Hs. 500, under an instrument dated 5th 
February 1858, and that the same had been sold to them subse- 
quently, as also the remaining 36 and odd CaWnlgR 


Without deciding the question of the plaintiff's relationship 
to Ramien, the suit was dismissed on the ground that the mortgage 
sued upon Was not proved, and was, in fact, fictitious and the 
decision was confirmed on appeal. The plaintiff preferred a second 
appeal and claimed a decree in respect of the 14 cawnies on the 
footing of the mortgage of the 5th February 1858, which the 
defendants set up. But the High Court declined to grant such 
relief on thé grounds that the said mortgage was not admitted to 
be a subsisting mortgage and that the plaintiff not having sued, 
in the alternative, on that mortgage, no issue could be raised and 
tried in respect of it, in that suit. 


| 1. IL. B., 22 M, 259, 2. I. L. R., 26 M. 104, 
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The plaintiff brings the present suit substantially against the 
same defendants for redeeming the 14 cawnies on the footing of 
the mortgage of the 5th February 1853. The District Munsif 
found that the plaintiff was the daughter’s son and legal represen- 
tative of the mortgagor, Ramien, and that the sale relied upon 
by the defendants was not true, and, holding that the suié was not 
barred as res judicata by the previous suit, he decreed redemption 
in favour of .the plaintiff. But the District Judge on appeal 
dismissed the suit on the ground that, when he brought the former 
suit, he was aware of the mortgage now sued upon, and fhat he 
was, therefore, barred by the rule of res judicata from bringing 
this suit, 


In support of this second appeal which has been preferred 
against the said decision, it is contended that even assuming that 
the finding of the District Judge that the plaintiff was aware of 


. the mortgage of 1853 when he instituted the former suit cannot be 


successfully impugned in second appeal, the present suit is not 
barred by S. 43 or Explanation II to S. 13 of the Civil Procedure 
Code. In our opinion this contention is well founded and the case 
must be remanded for disposal on the merits. 


- Phe contention of the learned pleader for the respondents in 
support of the decision appealed against is two-fold : firstly, that 
under S. 42 and Explanation II to S. 18 of the Civil Procedure 
Code, 2 plaintiff should frame his suit so as to include all causes 
of action which he may rely upon—in the alternative or other- 
wise-—in supggmé of the relief which he seeks and that if he omits 
to make any of them a ground of attack in the ‘suit, he will be ` 
debarred from maintaining a subsequent suit based on the cause of 
action so omitted ; secondly, that the present shit and the former 
suit are not, So far as the 14 cawnies in question are, concerned, 
based on different causes of action, but on one and the same cause 
of action, and that the present claim should, under 8. 48, also have 
been included in the former suit and made a ground of attack 
(ander Explanation II to S. 18, Civil Procedure Code.) 


The first contention is mainly based on the argument that the 
phrase “ the subjects in dispute” occurring in S. 42 connotes the - 
corpus or object-matter of the claim and that, therefore, all possi- 
ble claims to the same should necessarily he offered for decision 
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in the suit. In our opinion the expression ‘ the subjects in dispute! Ramaswami 
siguifies the jural relation between the parties to the suit, for the "S 
determination of which the suit is brought. In other words, the i roe 
object of S. 42 is to require the plaintiff to bring forward his whole 
case as to the matter of litigation on the question of right involved 
in the suit and not to require him to unite all the causes of action 
which he may have against the defendant in respect of the corpus 
or object matter of the suit. This was first clearly laid down by 
the Privy Council in Pittapur Raja v. Surya Rao,’ in a case 
arising” under Act VIII of 1859. Referring to S. 7 of that Act 
(corresponding to S. 48 of the present Code), their Lordships 
observed as follows :—'* That section does not say that every suit 
— Shall include every cause of action or every claim which a party 
has, but every suit shall include the whole of the claim arising out 
of the cause of action, meaning the cause of action for which tho 
suit is brought." In that case the plaintiff was the devisee of a 
certain village and also of a certain share in moveable property 
belonging to the testatrix. The plaintiff, after having obtained 
possession of the village and having remained in quiet possession 
thereof for some time, was dispossessed by the defendant. The 
plaintiff, therefore, brought a suit against the defendant who 
denied the will and claimed the property as having devolved upon 
him; but a decree in ejectment was passed in the plaintiff's 
favour. He afterwards brought another suit to recover from the 
same defendant, the share of personal property which had been 
bequeathed to him under the same will but had been withheld 
from him. The Judicial Committee, in overruling the plea of res 
judicata which was relied upon as a bar to the second suit, held 
that the claim in respect of a share in the personalty was not one 
arising out of the cause of action which existed in consequence of 
the defendant having improperly turned the plaintiff out of posses- 
sion of the village and that it was a distinct cause of action alto- 
gether and did not at all arise out of the other ; and in distinguish- 
ing Moonshee Buzloor Ruheem v. Shumsconnissa Begum and Jado- 
nath Bose v. Shumsoonnissa Begum ? which was relied upon in 
support of the plea of res judicata, their Lordships observed as 
follows :— 

“ It is not like the case of the conversion of several things. 


There the act of conversion of the several things is one cause of 


o Lu eee oo M 
1, LL.R,8M.620; (S.C) L. R. 12 1. A. 116. 2, 11 M. L A. 551 at 553. 
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Ramaswami action and ycu cannot bring an action for the conversion of one of 


Aiyar 
v. 
Vythinatha 
Aiyar. 


the things and a separate action for the conversion of another. 
The conversion of the whole 1s one claim and one cause of action". 


Tho above decision was relied upon and, followed by the same 
tribunal in Amanat Libi v. Imdad Hussain+. In ihe former 
case the first suit was brought to recover the land in dispute 
from the defendant (the talukdar) on the ground that the 
plaintiff was entitled to the same as under-proprietor. The suit 
was dismissed on the merits. The second suit was broughteto re- 
cover the property as proprietor, on paying to the talukdar the 
arrears of revenue paid by him to Government, treating the same 
as having been paid on his account. This suit was also dismissed 
on the ground that a conditional sale by the plaintiff to the taluk- 
dar in February 1853 had.become absolute about the end of 1803. 
The third suit was brought to recover the same property on the 
basis of a mortgage, made to the talukdar in June 1854, alleging 
that the mortgage debt had been satisfied, but offering to pay any 
balance that might be found due on taking accounts. Their Lord- 
ships of the Privy Council, in overruling the plea of res judicata . 
under S. 18 of Act X of 1877, and the plea under S. 7 of Act VIII 
of 1859, observed as follows :—' [s that determination a bar to this 
suit, founded as the suit is, on a mortgage recognized as subsisting 
in 1854. The 8.18 of the Act of 1877, as amended by the Act of 
1879, which is applicable to the case, is in these terms: :— No court 
shall try any suit or issue in which the matter directly and subs- 
tantially in issue having been directly and substantially in issue in 
a former suit in a Court of competent jurisdiction between the same 
parties or between parties under whom any of them claim, litigating 
under the same title, has been heard and finally decided by such 
Court. Now what was the question in issue in the former suit? 
The question was whether the plaintiff was entitled to recover the 
property which had been transferred by the Government to the 
talukdar, on re-paying to the talukdar the arrears of revenue 
which he had paid to Government. The matter in issue in this suit 
is the respondent’s right to redemption under a mortgage deed. 
It may be difficult to reconcile the position of the talukdar as 
mortgagee in 1854 with his position as absolute owner in 1858 


er a 
a 


1, LB. 16 I. A, 100. 
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under a purchase from the mortgagor. But if it be established 
that the ‘respondent was mortgagor in 1854, with the right of 
redemption, why should he be barred of his right merely because at 
an earli r date he may have had no right to the property at all? 
Then comes the question was the respondent bound to have brought 
forward ‘his present claim in the former suit? §. 7 of Act VIII of 
1859 is in these terms :—‘ Every suit shall include the whole of the 
claim arising out of the cause of action, but a plaintiff may relin- 
quish any portion of his claim in order to bring the suit within the 
jurisdi¢tion of any Court. If a plaintiff relinquish or omit to sue 
for any portion of his claim, a suit for the portion so relinquisbed 
or omitted shall not afterwards be entertained’. That section has 
already been under the consideration of this Board in Raja of 
Prtiupur v. Surya Rao’, and the commentary upon it is :—' That 
section does not say that every suit shall include every cause of 
action or every claim which the party has, bat every suit shall 
include the whole of the claim arising out of the cause of action— 
. meaning the cause of action for which the suit is brought’ The 
respondent’s present claim certainly did not arise out of the cause 
of action which was the foundation of the former suit”?. 


These decisions were no doubt passed when the old Code of 
Civil Procedure (Act VIII of 1859) was in force ; but an examina- 
` tion of the diffcrent sections of the present eu bearing upon this 
question also leads to the same conclusion. S. 50 (of Act XIV of 
92) which prescribes the essential particulars of a plaint lays down, 
in ‘Clause (d), that the plaint must contain a plain and concise 
statement of the circumstances constituting the cause of action and 
where and when it arose, S. 42 provides that every suit shall, as 
far as practicable, be so framed as to afford ground for a final 
decision upon the subjects in dispute (thus preventing further liti- 
gation concerning them). Reading this in the light of the next 
following S. (48) and of S. 50, Clause (d), it is clear that the expres- 
sion ‘ subjects in dispute, means the cause of action or the subject 
matter of litigation, that is, the right which ‘one party claims as 
against the other and demands the judgment of the Court upon 
(Borst v. Cor ey, 15 New York 509; Jacobson v. Miller, 41 Michigan 
95). The penalty for non- Soane with S. 42 is provided for 





l. L.R.l1ZI. A. 116; I. L. R. 8 M. 520, 2. L.R.16 I. A., at pp. 111 and 112. 
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partly in S, 43 and partly by Explanation II to S. 13. The former 
provides that if the plaintiff omits to mcelude a portion of the 
entire claim which has arisen at the date of the suit, out of the 
cause of action on which the suit is based, he shall be precluded 
from suing again in respect of such portion; and the latter pro- 
vides that the matter of every ground which the plaintiff might 
and ought to urge in support of the cause of action on which the 
suit is founded shall be deemed to be a matter directly and subs- 
tantially in issue in the suit and decided therein whether such 
ground was actually relied upon or notin the suit. In other words, 
S. 48 requires that the whole claim which has arisen, at the -date 
of the suit, out of tbe cause of action, should be included in the 
suit so as to avoid splitting of a claim or claims arising out of one 
and the same cause of action. And Explanation II to S. 18-enjoins 
that every ground which could and ought to have been urged in 
support of the claim actually madein the suit shall be deemed to 
have been adjudicated upon therein, whether it was actually urged 
or not. The explanation has introduced no innovation in the law of 
res judicata; nor does the Code attempt to define what are the 
matters which might and ought to be made grounds of defence or 
attack in every suit commenced by a plaint framed in accordance 
with Ss. 42, 43 and 50. 

The whole law bearing upon the question now under consider- 
ation has been critically examined and elucidated by Scotland, C. J. 
and Holloway, J. in Chinnaya Mudali v. Venkatachalam Pillar? and 
the application of that decision to Muthumadeva v. Sevatiamuthw? 
has been explained by Morgan, C. J. and Holloway, J., in their 
judginent in that case. The following extracts from the judgments 
in the two cases are very instructive and may with advantage be 
quoted here :— 

[Scorztanp, C. J.—“I take it to be clearly established that there 
must be not only the same property or subject of demand in dispute, 
either wholly or in part, between the same parties or their privies ; 
but it must also appear that the identical question of right or title 
had before been in judicio * * * * , I take it to be also 
clear, as a general rule, both on principle and authority, that when 
a question of right or title has been adjudicated upon in a suit the 
bar of the judgment cannot be avoided by suing on a new form of 


.1 3M. H.C.R, p. 320. 2. 7 M. H.C. R., 160. 
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claim or on a ground of relief which might have been, but was not, 
raised or determined in the former suif, if such claim or ground 
arises out of and depends upon the same right or title as that which 
was directly in question in the former suit * * * * . A 
decree in a suit by a person claiming as heir or coparcener could 
be no bar to a second suit brought to try his right as donee or 
devisee of the same property, for the question of right would be 
different unless the latter right appeared to have been in question 
in the first suit as in the recent case .of UdaWja Tevar v. Katama 
Nachiar}, (affirmed on appeal to the Privy Council) But a decree 
in a suit for partition of family property would, in the absence of 
special circumstances, be, I think, a bar to a second suit for relief 
on the grounds not before raised, that the co-sharer or one of the 
co-sharers was illegitimate or had been removed out of the family 
by adoption or that part cf the property was the self-acquisition of 
the plaintiff, because it would be a second time litigating the ques- 
tion of co-parcenary right which was the immediate object-matter 
of the first suit.” (pp. 322-324) * * s = os 


[Horrowar, J.—The whole case of the parties as to the matter 
of litigation must be brought forward. Taking the words ‘ matter 
cf litigation’ to mean ‘question of right’, which is the only proper 
sense in questions of res. judicata there is no doubt of the perfect 
correctness of this opinion and the Vice-Chancellor expressly says 
that the items of account brought forward by the bill were matters 
of which an account might have been taken in the suit. The 
matter of the litigation was—* What sum is due on the transactions 
between the parties’—and the judgment of the Court on that 
question was of course res judicata both as to items brought 
forward and items not brought forward. It was simply Hastmore 
v. Lawes in equity and the meaning of the rule is not that a decree 
will bara man as to matters -never raised, if they are matters 
relating to the external object of the litigation but as to all matters 
which were relevant and examinable upon the question of right at 
issue between the parties, In Hunter v. Stewart2, Lord Westbury 
very distinctly confines to the questions of right raised, the opera- 
tion of res judicata; * * * and it (the decision) is also a distinct 
repelling by the highest English authority of any such rule as has 








1. 2M. H, ©, R., 131, 2, VIII Jur. 817. 
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been supposed, that, if any object-matter is brought into question, 
all possible claims thereto are necessarily offered for decision and 
that a man is equally barred from any future suit whether he has 
submitted a particular kind of claim or not"'. 

“The ground of denying the bar by res judicata is that he 
there put his 1ight of inheritance on the ground of sonship by the 
Pattamastri, and that he puts it now upon the ground that he is the 
eldest son of his father. It appears that this fact was before the . 
Civil Court, which says that the fact is admittedly indifferent and 
not capable of conferring the status claimed. To allow this ground 
to be set up now, would therefore be to do what it was sought to 
doin the Sivaganga case—set up a ground of claim, which the 
litigant had in the previous case expressly withdrawn by his admis- 
sion from the cognizance of the Court. * * * * Tho better 
opinion probably is that he would be barred whether this ground of 
being heir was brought forward or not. The ‘causa’ in the first 
suit was “ being heir” and Paulus does not say that a new suit for 
the same object-matter may be brought because a new basis in fact 
of the same ‘caussa’ is adduced, but where there :s a different 
* caussa’. The present case seems to fal] within his words ‘ mutatam 


actionem opinio petitoris non facit ^. ] - 


In the original Code of Civil Procedure (Act VIII of 1859) 
the law of res judicata was contained in Ss. 2 and 7, but they were 
far from being exhaustive. S. 2 of Act VIII of 1859 was in terms 
for less comprehensive than the present Code. It simply provided 
that no Court should take cognizance of any suit brought ona 
cause of action which (cause of action) had been heard and deter- 
mined by a Court of competent jurisdiction in a former suit 
between the same parties. Notwithstanding that the operation of 
S. 2 was in terms restricted to ‘cause of action’ their Lordships of 
the Privy Council held in Krishna Behari Roy v. JBrojeswari? 
that “ the expression ‘ cause of action’ cannot be taken in its most | 
restricted and literal sense," but that, however that may be, “ by 
the general law, wherever a material issue has been tried and 
determined between the same parties in a proper suit and in a. 
competent Court, * * * it cannot be again tried in another 





suit between them.” 


1, 8 M. E. O. R. at p. 332. . 2, 7 M. H. C. R., 165-166. 
3. L. R. 2, I. A. 288, at p. 286; 1 C. 144, 


ae 
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The subject of res judicata is dealt with in Ss. 18 and 48 of the Ramaswami 


. : TE : . Aiyür 
present Code, and the expression ‘ cause of action’ has been omitted v. 
j ARA cain ! Vythi 
in S. 13, by substituting in its place the expression ‘matter directly ' oe 


an expression which will include not 
only the cause of action on which the suit is based [vide 50 (d) 
` Civil Prócedure Code], but also all matters which are, or ought to 


and substantially in issue’ 





be, put in issue for the determination of the cause,of action. 


5.43, which corresponds to S. 7 of the former Code, is also 
more gomprehensive than the latter and provides that a person 
entitled to more remedies than one in respect of the same cause of 
action should combine all his remedtes in the first suit, unless he 
- obtains the leave of the Court to reserve some of his remedies for 
& subsequent suit. 


Though the subject of 1es judicata is dealt with more compre- 
hensively in the new Code than in the old one, yet Ss. 18 and 48 of 
the present Code are not exhaustive of the law of res judicata. That 
law has been the same under both the old and the new Codes—as 
definitively laid down by the Privy Council in Kameswara Prasad v. 
Eajkwmarit—and it is substantially the same as the English law. 
The decisions passed. while the old Code was in force are therefore 
not the less applicable to cases arising under the present law ;»nor 
is there any force in the argument urged by the respondent's 
pleader that the absence of the expression ‘ cause of action’ in S. 18 
. denotes a deliberate change introduced by the Legislature, requiring 
every plaintiff to exhaust in ono suit all the causes of action which 
he may have at the date of the suit in respect of the property or 
the relief claimed by him and of which he was then aware. 


The question was first considered, with reference to the new 
Code, by a Division Bench of this Court (Innes and Muthusami 
Avyar, JJ.) in Thyila Kandi Ummatlia v. Thytla Kandi Cheria 

. Kunhamed?, and it was there held, dissenting from two decisions 
of the Calcutta High Court, Deenabundho Chowdri v. Kristomonu 
Dossee*, Bheeko Lall v. Bhuggoo Lall', that there was no difference 
between the old Code and the new Code and that the dismissal of 
2 former suit which was based on a lease which was not proved was 
no bar toa subsequent suit brought for the recovery of possession of 


. 1, I.L. R., 20 C. 79 at p. 86, 3. I L. R., 2C. 152. 
2. I. L.R., 4 M. 308. 4 I. L. R., 3 0. 23 
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the same lands on the ground of the plaintiffs title as owner. The 
same question was again considered in Allurni v. Kungusha* in which 
it was held by Muthusami Aiyar and Hulchins,JJ. that “ Explanation 
II to S. 13 of the Civil Procedure Code of 1877 refers to the title 


litigated in the former suit as distinguished from the relief claimed. 


Where several independent grounds of action are available, a party ` 
is not bound to unite them all in one suit, though he is bound to 
bring before the Court all grounds of attack available to him with 
reference to the title which is made the ground of action." We 
fully concur in this exposition of Explanation II to S. 18. In that 
case the former suit had been brought by the Karnavan of: a tarwad 
to resume, from a junior branch, certain lands, which, it was alleged, 
had been under a special agreement allotted for its maintenance. 
That suit having been dismissed on the ground that the alleged 
agueement was not proved, it was held that a subsequent suit 
brought by the same Karnavan to obtain possession of the same 
property for purposes of management on behalf of the Tarwad from 
a junior branch which was in de facto possession of the same, was 


not barred by the former suit. 


A question similar to that arising in the present case was 
considered in Kandunwi v. Kattiamma? and it was there held that 
a former suit brought by the plaintiff against the defendant on a 
demise of 1856, which he alleged (but did not prove) was a renewal 
of a prior demise of 1885, was no bar to a subsequent suit brought 
to recover the same land on the demise of 1835 and on title’. 


We have. noticed at length the above decisions of the Privy 
Council and of this Court, as it was strenuously contended by the 
learned pleader for the respondents that they should all be regarded 
as virtually overruled by a comparatively recent decision of the 
Privy Council in Kameswara Prasad's.case*, and that the later 
decisions of this High Court in Arunachelam Chetty v. Meyyappa | 
Chetty® and Rangasamé v. Krishna? ave in conflict with the earlier 
decisions above referred to; and he also relied upon a recent 
decision of the Bombay High Court in Gudappa v. Thirkanpa’. 

1. I.L. RB, 7 M. 264. 
2. I.L. R, 9 M. 251. 


3. See also I. L. R., 15 M., p. 836. 
4. I.L. R. 20 C. 79. 


6. LL. R., 21 M, 91. 
6. IL. R. 22 M. 259. 
7. Y. L. R., 25 B. 189. 
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The decision of the Privy Council in 1892 in Kameswar Prasad Ramaswami 
; Alyar 

v. Rajkumarit has been misapprehended and misapplied in certain v. 
cases A careful perusal, however, of the judgment of the Judicial ee 
Committee in that case, clearly shows that that decision is not in 
conflict with the earlier rulings of the same tribunal in Rajah 
of Pittapur v. Surya kao? and Amanat Bibi v. Imdad 
Hussain? already referred to, which rulings have been re-affirmed 
in Mahomed Raisat Ali v. Mussumat Hasin Banut the judgment 
in which was given in July 1898, nearly a year later tha» that in 
Kameswar Prasad's case. The ruling in Kameswar Prasad’s case 
18, no doubt, liable to be misunderstood if one does not bear in mind 
the facts of the case which are set forth inthe judgment itself aud 
which briefly are as follow :—4A Hindu widow in possession of her 
husband's estate raised a loan of Rs. 61,000, and executed, on the 
Ist March 1872, a bond in favour of the creditor hypothecating a 
portion of her husband's estate as security for the debt. Shortly 
afterwards, on the 31st August 1872, an agreement was entered 
into between her and Run Bahadur, the presumptive reversionary 
heir of her husband, whereby she surrendered to him her interest 
in her husband’s estate on condition that he (Run Bahadur) was 
to pay her an allowance of Rs. 24,000 for her maintenance and also 
pay off her liabilities. In 1876 the creditor brought a suit upon the 
hypothecation bond against the widow and Run Bahadur whom he 
jomed as defendant in the suit on the ground that “the Rani had, 
under the agreement of 1872, given over to him the whole of the 
properties including what was mortgaged under the bonds”; batin 
thet suit no relief was claimed against Run Bahadur personally. ‘The 
final decree in thatsuit held the mortgage not to be bindin g upon the 
estate, but held the Rani personally liable for the amount due under 
the bond. After the death of the Rani the creditor instituted a suit in 
1887 against Run Bahadur “ to have him declared liable under the 
agreement of the 31st August 1872 to satisfy the decree obtained 
against the Rani under the bond". Upon these facts their Lord- 
ships of the Privy Council, after holding that the suit was barred 
by the 6 years’ rule of limitation further held that the prineiple 
of res judicata was also fatal to the suit. Their Lordships advert- 
ing to Explanation II to S. 18 held that the money having become 


1. I. L. R., 20 C. 79. 3. L. R, 15 I. A. 106; I. L. R. 15 C. 800. 
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payable in Septemper 1875, the date named in the bond, the 
creditor might and ought to have claimed relief personally against 
Run Bahadur in the former suit and that, having omitted to do so, 
he was barred from maintaining the subseqaent suit. Ibis express- 
ly stated in the judgment that he was joined as a defendant in the 
former sait by reason of the agreement of 1872, and the fater suit 
was also instituted against him in consequence of the stipulation 
in the same agreement which he had entered into with the Rani, . 
undertaking to pay her debts. It will thus be seen that the claim 
made in the former suit to enforce the mortgage against Run 
Bahadur and the claim made in the later suit for the recovery of 
the mortgage debt personally from Run Bahadur were whether 
rightly or wrongiy based upon one and the same transaction, viz., 
the agreement of the 31st August 1872 entered into between him 
and the widow. The two suits were, therefore, founded upon the 
same cause of action, and the claims made in both the svits, so far 
as Run Bahadur was concerned, arose from ‘that cause of action. 
It is immaterial to consider whether i$ would not have been possible 
to have shaped the former suit, against the widow and Run Baha- 
dur (as the then presumptive reversionary heir) quite independently 
of, and without any reference to, the agreement of 1872. But, as 
a matter of fact, the suit was brought against him by reason of the 
transfer made to him under the agreement of 1872; and ib was, 
therefore, held that it was clearly competent for the creditor to 
have alleged.in that suit itself the personal liability arising under-. 
the same agreement, that he ought to have done so and could not 
be permitted to bring a subsequent suit to enforce such liabiljty. 
Tf the attention of the Committee had been drawn to the latter 
portion of S. 48 of the Civil Procedure Code which requires ( subject 
to the exception therein referred to) the joinder, in one suit, of 
plurality of remedies which a creditor may have in respect of the 
same cause of action, itis not improbable that the decision might 
have been based on S. 43 rather than.on Explanation ll to S. 18, 
but whichever of the two may be the more appropriate provision 
the result would be the same. It would also seem from the judg- 
ment in this case that even if à ground of attack be relevant and 
pertinent to the cause of aotion on which the suit is hrought, the, 
matter involved in such a ground will not necessarily be within the 
purview of ‘Explanation II to S. 18, if it be so dissimilar to the 
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other grounds of attack that its union with them might lead to 
confusion. The next case relied on on behalf of the respondents is 
Arunachellam Chetti v. Meyyappa Chetti*. No doubt there are 
certain general observations in the judgment in that case, which 
lend some support to the arguments advanced by the respondent’s 
pleadef on S. 42, and the absence of the expression ‘cause of action’ 
in S. 13; but with all deference, we are, for the reasons already 
stated, unable to concur in them, and after a careful perusal of the 
judgment we are satisfied that the ground of decision is that the 
causd'of action on which the former suit was based was clearly 
identical with that in the subsequent suit and that the respective 
grounds advanced in support of the two suits were only “ different 
means invoked for making out what is manifestly a single and 
indivisible infringement of the self-same right.” 


We may here refer to the decision of the Judicial Committee 
in Woomatara Debia v. Unnopoorna Dosse? which is noticed in the 
above case and on which the decision is chiefly based. That deci- 
sion of the Privy Council was passed in 1872 and it gives a clue to 
the true meaning of Explanation II to S. 18, Civil Procedure Code 
and shows that that explanation is only a compendious statement of 
the law as it has all along been understood, whatever difficulty 
there may exist in the application of it to particular cases, in 
determining the exact scope of the pleadings in the two suits and 
the question as to whether the two suits are, either in whole or in 
part, based upon the same cause of action. In that case it was 
held that the cause of action in buth the suits was the dispossession 
ofthe plaintiff by the fixing of the boundary complained of and 
other proccedings under a special Act, the result of which proceed- 
ing was to affirm the possession of the defendants and to leave the 
plaintiff to her remedy by civil suit. In the first suit the plaintiff 
sought to establish her title by admitting that the land sued for 
was not included within the limits of hér taluq or estate as origin- 
ally settled and defined, but that she by gradual squatting or 
encroachment enlarged the boundary of the taluq. Having failed 
in that suit, she brought a second suit in which she sought to 
establish her title by contending that “the boundary between my 
estate and that of the defendant was improperly drawn so as to 
include in the defendant's holding that which of right should have 
been within my originally settled taluq and as I now claim in that 
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way that which I might have claimed in the former suit, I am not 
precluded from bringing this second suit.” It is therefore clear 


that both the suits were based upon the same cause of. action, viz., 


the plaintiff's title as owner, the only difference between the two 
being that in the former she sought to establish her ownership 
apparently by the operation of the law of limitation and in the latter 
suit by alleging thatit was part of her original estate. Thisis only 
an authority for the position that if one is dispossessed of land and 
he brings a suit to recover possession on the strength of his title, 
he must establish this title in that very suit by urging and proving all 
that would go to establish his title aud cannot reserve one or more of 
such grounds fora future suit; and this is what is laid down in Expla- 
nation LI to S. 18, Civil Procedure Code. But neither that case nor the 


decision of the Privy Council in Kameswar’s case!, nor Explanation 


II to S. 18, can be relied on as lending any support to the proposi- 
tion that a plantiff who seeks to redecm a specific mortgage or to 
eject on a specific lease and fails in such suit, because the mortgage 
or the lease is not. proved, is thereby precluded from seeking to 
redeem the same property or à portion thereof from another specific 
mortgage or to eject on the strength of his title the person in 
possession. Every transaction of lease imposes on the lessee the 
obligation of delivering ‘to the landlord possession of the property . 
al the expiration of the lease, and every transaction of mortgage 
imposes upon the mortgagee the obligation of re-transferring, after 
the expiration of the term of mortgage, the property free from all 
incumbrances created by him (or those claiming under him or under 
whom he claims) and, if necessary, delivering possession of the 
same to the mortgagor on discharge of the mortgage debt by 
payment or otherwise; and such obligation on the part of the 
lessee or mortgagee (as the case may be) arises from the transaction | 
of lease or mortgage which in respect of such obligation operates 
as an executory contract. The cause of action, therefore, in a suit 
based on a lease or mortgage arises ea contractu andis based upon 
a contract. Such a suit, therefore, can be no bar to a subsequent 


.Suit, based upon plaintiff's title, against the same defendant as a 


trespasser, aud it is difficult to seo on what principle a suit based 
on an alleged specific contract, which is found against, can bar a 
subsequent suit on another and a distinct contract which 1s establish- 
ed. If the transaction of mortgage on which the subsequent suit 
is based is really the same as the transaction on which the former 
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suit was based, which (latter) failed because the document by which 
the mortgage was sought to be established was fabricated, that will, 
_of Course, be'a bar to the subsequent suit. though the plaintiff seeks 
in it to establish the mortgage by producing the genuine mortgage- 
deed,.or by proving that ihe mortgage was effected orally.. The 
real test, therefore, is whether the cause of action or transaction on 
which the two suits are based, is the same, and not whether the 
transaction is sought to be established in different modes or by 
different means. Itis clear that in the present case the alleged 
mortgage of 1856-—which, it must be taken, was not true—on which 
the former suit was brought was, if it had been true, & transaction 
essentially and in every way different from tho mortgage of 1853 
on which the present suit is brought. ‘Ihe mortgage of 1856 was 
of about 5C cawnies of land for Hs. 250 only ; the mortgage of 
1853, though only of 14-out of the said 50 cawnies, was for Rs. 500, 
and apparently the teri of tho two usufructuary mortgages was 
different. The mere fact that the present suit is based on the 
jural relation of mortgagor and mortgagee between the plaintiff 
and the defendants—which was also the jural relation on which 
the former suit was based, in respect of the lands comprised in 
the present suit, in addition to other lands—does not show that 
both the suits are based upon the same cause of action or transac- 
tion, The relation of mortgagor and mortgagee is created by act 
of parties and if such acts are distinct, the relationship will be 
created by different transactions, each of which will constitute a 
Separate cause of auction—though, of course, if the same property 
bein truth and fact subject to different mortgages in favour of 
the same defendant, the plaintiff (mortgagor) cannot, from the 
very nature of the right of redemption; seek redemption, without 
redeeming all the mortgages and the defendant. (mortgagee) 
ought, under. Explanation II to S 18, Civil Procedure Code, to 
insist upon all the mortgages being redeemed, if the suit is brought 
for the redemption: of only one or some of the mortgages. See 
Sri Gopal v. Pirthi Singh’, 


The next case relied upon on behalf of the respondents, is the 
decision of this Court in Rangasami Pillai v. Krishna Pillai?., 
This is probably the only case which lends support to the respon- 
dent's plea of res judicata founded upon S.48. In that case the 
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plaintiff’s former suit to redeem a kanom of Hs. 25 (dated 1859) 
was dismissed on the ground that he failed to establish the same. 
In the documents filed in that suit there were certain admissions 
that the defendants held as kanomdars under the plaintiff. The 
subsequent suit was brought for the redemption of the same 
property and the suit was based upon the admissions (of mortgage) 
contained in the documents above referred to. In second appeal 
it was held that the second suit was rightly dismissed as the plain- 
tiff was barred from bringing it by S. 48, Civil Procedure Code, 
* as it must be taken that he abandoned or relinquished his elaim 


on the real cause of action when he brought it on a false one. 


That there was only one cause of action, viz., the right to redeem, 
is clear, and the plaintiff at the time of bringing his first suit was 
aware of the extent of the admissions made by the defendants, as 
they were contained in the documents put in by him (plaintiff) and 
he could or should have sued in the alternative instead of confining 
his rights to the specific mortgage which he failed to prove”. 

The ratio decidendi of the decision seems to be that if a plain- 
tiff sues for certain property on a false claim or cause of action, 
when in reality he has, in fact and law, a true claim and cause of 
action for the same property, of which he was aware, he must be 
taken in law to have abandoned or relinquished his true claim and 
cause of action. Section 43 in terms deals only with claims arising 
from one and the same cause of action and it only provides against 
the splitting of a cause of action and there is nothing in it to 
warrant the inference that all causes of action ought to be included, 
in the alternative or otherwise, in one and the same suit. If, as 
held in the above case, there is a statutory waiver of the true 
cause of action when a suit is brought upon a false cause of action, 
it can make no difference whether the cause of action is false in 
the sense that the facts alleged as constituting the cause of action 
are false, or itis false in the sense that the facts alleged and 
proved do not in law constitute a cause of action entitling the 
plaintiff to the relief sought. It does not appear from the report 
of the case that any of the previous decisions of this Court or of 
the decisions of the Privy Council, already referred to, were cited 
to or considered by the Court. The decision is directly opposed to | 
the decision of the Judicial Committee in Amanat v. Imdad! in which 
notwithstanding that the two previous suits were brought for the 
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recovery of tle same property as was again sought to be recovered 
in the third suit and notwithstanding that the cause of action on 
which the second suit, at any rate, was based was found to: be 
false, it was held that there was no-bar to the subsequent suit 
which was based on a different cause of action, and it is also 
opposed do the later decisions of this Court in Zamorin v. Naraya- 
nanl and Kutti v. Chindan? and the Full Bench decision in Kaveri 
v. Sastri Ramiyer* though it has not been referred to and expressly 
overruled in any of them. In the first two of these it was held that 
a previous suit based on a lease which was not proved was no bar 
to a subsequent suit based on title. In the Full Bench case the 
cause of action alleged in the former suit was that the plaintiff 
was entitled to the property on the death of the widow, wh, had 
not joined the husband in making the adoption. The cause of 
action alleged in the subsequent suit was that the plaintiff was 
entitled to the proper ty on the death of the adopted son. So far 
as >. 43 was pleaded as a bar to the suit, the plea was overruled 
on the ground that the claim in the subsequent suit was one arising 
from a, cause of action quite different from and inconsistent with, 
the cause of action on which the former suit was brought and it 
could not possibly have been included in that suit as a part of the 
claim arising from the cause of action on which that suit was in 
fact brought (see p. 108). 

The last decision relied upon on behalf of the respondent is 
G'uddappa v. Lirkappat. With all respect to the learned Judges 
who took part in tha& case we are unable tu follow that 
decision. It proceeds mainly on the footing that Explanation TI 
to S. 13 of the present Code has introduced a radical change in 
the law of res judicata, and it, therefore, discards the various 
decisions which have been passed when the old Code was in force 
and attaches no weight to the several decisions passed under the 
new Code on the ground that Explanation II to S. 18, which is 
not specifically referred to therein, has been overlooked in them. 
So far as the decision of the Privy Council in Kameswar  Prasad's 
case and the remarks of Lord Westbury in Raja Muthuvijaya 
v. Katama [Nachiar are relied upon by the learned Judges in 
support of their conclusion, the decision seems to proceed on a 
misapprehension of the rulings of the Privy Council in the said 
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two cases. In the Bombay case the plaintif brought his former 
suit, when he was in possession of the property. to obtain a 


declaration of his title thereto, by right of survivorship as the 


surviving co-parcener with one Ningappa who died leaving a widow 
under who.) the defendant claimed. This suit was dismissed 
oh the ground that the plaintiff and Ningappa were divided and 
that, therefore, the property devolved upon the widow by inherit- 
ance. ‘he plaintiff was subsequently dispossessed and the second 
suit was brought to recover possession of the property on the 
ground that the plaintiff was entitled to the same as reveusionary 
heir on the death of Ningappa’s widow and that the alienation 
made by her in favour of her brother was not binding upom.him. 
There can hardly be any doubt that, if the former suit had been 
brought on the alleged right of survivorship during the lifetime of 
the widow, it would not have operated as a bar to'the subsequent 
suit brought after the death of the widow. Can it make any 
difference that the furmer suit was, as appears from the report of 
the case, also brought after the death of the widow? The cause of 
action which accrues to one by right of survivorship in an undivided 
family is quite distinct from the cause of action which would accrue 
to him only as reversionary heir on the death of the deceased’s 
widow. In the former case, the right comes into existence imme- 
diately on the death of the undivided member and that in respect 
of property which was jointly owned by both. In the latter case 
his right is only as heir to the exclusive and separate property of a 
divided kinsman, who has died intestate, and if he died leaving a 
widow, his reversionary right is only a contingent one which would 
vest only if he survived the widow. ‘The two rights, therefore, 
spring from totally different causes of action, and unless the rule of 
law were that a plaintiff is bound to unite in the same suit his 
causes of action in the alternative, as he might have done in the 
Bombay case, it is impossible to hold that E:planation II to S. 138 | 
operates as a bar to the subsequent suit. 


The second appeal 1s, therefore, allowed, and reversing the 


, decree appealed against, the case is remanded to the Lower Appel- 


late Court for disposal on the merits. The costs of this second 
appeal will be costs in the case. 
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IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 

Present :—Mr Justice Benson, Mr. J ustice Bhashyam Aiyangar 
aud Mr. Justice. Russell. 
Chidambara Patter . ... Appellant* (8rd Defendant). 
v. : 
Ramasami Patter aud others. Respondents (Plaintiff, 1 and 2 
j Defendants and L. R. of 2nd 
s Defendant). 

Civil Procedure Code, Ss. 279, 280, 281, 283, 801 and 355—“ Possession” and “Pos- 
sessed” —Debt other thun negotiuble instrument—Attachment of-—Claim by third 
party— Order on clatm-—Limitation Act, Sch. IT, Art. 11. 

The term “ possession” is one which is used in wideiy different senses in. dealing 
with different subjects and refers sometimes to isngible or physical possession and 
sometimes to constructive or legal possession. 

The word ‘ possessed" in S. 279 and the word “possession” in Ss. 280 and 981 are 
not restricted to merely tangible-or physical possession but include constructive 
possession or possession in law of debts and other intangible property. 

A debt may be attached under Ss. 266 and 268, and a claim may be preferred 
against the attachment and investigated under S. 278, and an order passed in such 


cluim under S. 283, C. P. C., will be subject to the operation of S. 283, C. P. C., and 
Arb. 11 of Sch. IT of Act XV of 1877 (Limitation Act). 


Basavayya Y. Syed Abbas Saheb! overruled. 


The word “possess” in S. 355, C. P. C., is applicable not only to tangible property 
but also to debts and other intangible property. 


Appeal from the order of the Subordinate J udge’s Court of 
Palghat, dated 16th October 1902, in A. S. No. 482 of 1902, 


preferred against the decree of the District Munsif of Alatur in . 


O. S. No. 556 of 1901. 


This appeal coming on for hearing on Thursday, the twenty- 
third day of April, one thousand nine hundred and three, when the 
Cofirt (Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar) 
made the following 


ORDER OF REFERENCE TO A FULL BENCH t:—Before 
disposing oi this appeal we wish to refer the following question for 
the opinion of the Full Bench, viz. :— 


. Whether when a debt not secured by a negotiable instrument 
is attached under S; 268, Civil Procedure Code, a claim can be 
peferred by a third party, and investigated under 8. 278, Civil 
Procedure Code, and, if so, whether an order disallowing the claim 
is subject to the operation of S. 283, Civil Procedure Code, and 
Article 11 of Schedule 2, Limitation Áct. 





# A. A. O. No. 170 of 1902. T 23rd April 1903, 
l. I. L. R., 24 M. 20. 
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The question must be taken to have beeu decided im the 
negative in the case of Basavayya v. Syed Abbas Sahebl but we 
are doubtful as to the correctness of -that decision, and the 
question is of such wide importance that we think it desirable that 


it should be settled by a Full Bench. 


P. R. Sundara Aiyar for appellant. 

K. R. Subramania Sastre for respondent. 

OPINION* :—Our answer to the questions put to us is in the 
affirmative. In our opinion Ss. 278 to 281 of the Civil Procedure 
Code are not restricted to properties under attachment which are 


capable of tangible or physical possession. 


The term “possession” is, no doubt, one which is used in 


widely different senses in dealing with different subjects, and | 


refers sometimes to tangible or physical possession and sometimes 
to constructive possession; or possession in law. In Webster's 
Dictionary the legal meaning of “ possession " includes “the having 
or holding of property iu one's power or command." See also 
Anderson's Dictionary of Law, page 790. 
In our opinion i$ would be unreasonable to restrict the meaning 

of the word * possessed ” in S. 279, and of the word “ possession d 
in Ss. 280 and 281 to merely tangible or physical possession. Such 
restricted meaning would, we think, unduly narrow the operation 
of S. 278 which relates to claims preferred to aud objections made 
to the attachment of, ^any property attached." S. 266 specifies 
a debt as one species of property which is liable to attachment, and 
S. 268 ‘prescribes the mode in which a debt is to be attached. 
3. 301, which vests a debt sold in execution in the purchaser, 
refers to such transfer of the debt as “ delivery ? of the debt. No 
reason can be suggested for excluding from the beneficent opera- 
tion of the claim sections of the Code debts and other species of 
intangible property. We may also refer to S. 855 of the Code in 
which the word “ possess ” is clearly used as applicable not only to 
tangible property but also to debts and other intangible property. 

= We are therefore of opinion that the words “ possess " and 
“ possession ” in thé claim sections of the Code include constructive 
possession, or possession in law, of debts and other intangible 
property, and that the decision to the contrary effect in Basavayya 
v. Syed Abbas Saheb‘ is erroneous. 


=~ 








* 16th October 1903. © LL.R. 24 M 220. 


T 


UE 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
(FULL BENCH). 
Present:—Mr. Justice Benson, Mr. Justice Bhashyam Aiyangar, 
, and Mr. Justice Russell. 
Bashyakarlu Naidu ... ... Petitioner* in al] cases (Plaintif). 


v. 
Gundapeneni Subbanna . Respondent in C. R. P. No. 492 


of 1902 (Defendant). 


Rent Recovery Act, Ss, 7, 9, 10 and 72—Landlord and Tenant— Suit for enforcement of 
patta—Judgment modifying patia—Necessity of fresh tender— Suit for vent— 
aintainability. 


dee the pattah originally tendered was such as the tenant was bound to accept 
and judgment was passed in the Summary Court directing the execution of a muchi- 
lika a guit for rent would Le maintainable without the necessity of a fregh tender after 
the judgment. 


‘Where the pattah is amended by the judgment in the. summary suit, the landlord 
may maintain a suit for rent if before the expiry of the faslito which the pattah 
relates the landlord has rendered a patiah as amended. 


Whore no such tender is made or no such tender can be made by reason of the 
expiry of the fasli before the judgment amending the pattsh is rassed a suit for 
rent is only maintainable either when the tenant has executed a muchilika in accordance 
witb the judgment modifying the pattah in the summary suit or if the tenant has 
refused to execute such a muchilika when a certified copy of the judgment is declared 
by 8.72 of the Rent Recovery Act to have the same force and effect as a muchilika 
oxecuted by the tenant himself. 


There is no refusal to execute a muchilika by the tenant within the mouning of 
S. 72 of the Rent Recovery Act unless before the suit for rent is brought by the land- 
lord the latter makes a requisition or demand on the tenant calling upon him to 
execute a muchilika in accordance with the judgment then in force. 


Court of Wards v. Dharmalinga’ overruled. 
Shunmuga Mudaly v. Palnati Kuppu Chetty? followed. 


Petitions under Section 25 of IX of 1887 praying the High 
Court to revise the decrees of the District Munsif’s Court of Ellore 
in Small Cause Suits Nos. 195, 196 and 967 of 1902. 

The Court (the Hon’ble Mr. Justice Benson) made the following 

. ORDER OF REFERENCE TO A FULL BENCH + :-—The 
decision of the District Munsif is opposed to the decision in the 
case of Court of Wards v. Dharmalinga,? and this decision has not 
been overruled generally by the Full Bench decision, Shanmuga 
Mudaly v. Palnati Kuppu Chetty’, but only as regards cases in 
which it is sought to eject the tenant. The reasoning in the Full 
Bench Case, however, seems to me to apply to cases like the pre- 
sent, in which the suit is for rent, equally with cases in which 
ejeciment is sued for. 

M. E. Ramakrishna Atyar for S. Gopalasami Aiyangar for 


the petitioners. 


Bashyakarlu 
Naidu 
v. 
Subbanna, 


N. Rajagopalachariar for respondent in C. R. P..492 of 1902. 


* C. R. P. Nos. 492 to 494 of 1902. t 18th October 1903. 
l. LIL.R,8M.2 2. l.L.R,,25M. 613, 


L 


Bashyakarlu 
Naidu 
y. 
Subbenna. 
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V. Ramesam for respondents in C. R. P. 498 and 494 of 1902. 


OPINION *.—It the pattah which had been originally tendered: 
before the Summary Suit under S. 9 of the Rent Recovery Act! 
was one that the tenant was bound to accept, the landlord might 
by virtue of S. 7 sue for the recovery of rent on the strength of 
such tender alone, without any fresh tender of a pattab, or the. 
execution of a muchilika after judgment. 


But if the pattah originally tendered was nob such as the 
tenant was bound to accept, and if it had been modified by the | 
judgment in the summary suit, and if before the expiry of the 
fusli to which the pattah relates, te landlord tendered the pattah ' 
as amended,he could also maintain a suit for rent under S. 7, relying 
on such tender. If, however, no such tender was made (and 
even in cases where it could not have been made by reason of,the 
expiry of the fusli before the judgment was passed), the landlord 
could sue for. tent only if the tenant had executed a muchilika. 
which he was directed to execute by the judgment, or if he had 
refused to execute the same. In ihe latter case N. 72 provides 
that certified copy of the judgment of the Collector shall have 
the same force and effect as a muchilika executed by the tenant 
himself; but we are clearly of opinion that he cannot be said to 
have refused to execute the muchilika unless before suing for 
rent the landlord made a requisition or demand on the tenant : 
calling upon him to execute a mnchilika in accordance with the - 
judgement then in force. We dissent from the contrary view taken 
in Court of Wards v. Darmalingat. The view we have taken is, 
we think, in accordance with that taken in the recent Full Bench 
decision of this Court in Shanmuga Mudaly v. Palnat? Kuppu 
Chetty? although the proceedings in that case related to the 
ejectment of thé tenant in execution of a decree under 8. 10. 

In C. R. P. 494 there is no allegation of any such demand as 
is required by law, and there is therefore no ground for revision 
in that case. It is dismissed with costs. 

In C. R. P. Nos. 492 and 498 however the plaint distinctly 
alleges such demand and refusal. We therefore set aside the 
decrees of the District Munsif in these two cases and remand the 


suits for disposal according to law. Costs in this Court will be 


costs in the cause. 


* 16th October 1908, 
1 I. L. R, 8M. 2. ; 2. L L. R., 25 M. 613. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Davies. 


Saminatha Pandaram ...Petitioner* (Defendant). 
v. | 
Kuppu Udayan ...Respondent (Plaintiff). 


Small cause nature—Suit for an annuity— Allowance not in satisfaction of any right of Samimatha 


maintenance. 


Where a person‘allows maintenance to his sister not by way of satisfaction of 
her right®of maintenance but the allowance is to bo paid ont of the income of her 
own property which she transfers to her brother, the same is an annuity and a suit 
for the recovery thereof is maintainable by a Court of Small Causes. 


Petition under S. 25 of Act IX of 1887 praying the. High 
Court to revise the decree of the Subordinate Judge’s Court of 
Kumbakonam in Small Cause Suit No. 2180 of 1901. 


P. S. Sivaswami Atyar for petitioner. 


V. Krishnaswami Aiyar and K. Jagannadha Aiyar for res- 
pondent. 


"The Court delivered the following 


JUDGMENT :—The suit is to enforce the payment by the 
defendant of a certain quantity of paddy, that the defendant is 
liable under Exlibit A to pay to his sister whose right the plaintiff 
has bought 1n court auction. 


The first objection is that the allowance thatthe defendant 
had to pay to his sister was an allowance for ber maintenance, and 
thefefore this suit as being one relating to maintenance is not 
cognizable by a Court of Small Causes. The allowance, however, 
was not made to the defendant’s sister by way of satisfaction of her 
right to maintenance, she’ had no such right. The allowance was 
to be paid out of the income of her own property which she was 
making over to the defendant. It was, therefore, in the nature of 
an annuity. 


"The petition is dismissed with costs. 


[This judgment was subsequently confirmed in L. P. A. No. 46 


of 1902 by Mr. Justice Benson and Mr. Justice Bhashyam Aiyan-. 


gar :—Hp. | 


* C. R. P. No. 94 of 1903, i 19th September 1902, 
A 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, 
Mr. Justice Davi es and Mr, Justice Benson. 


ues Asari .. Appellant* (Plaintif). 
v. ; 
The Collector of Coimbatore... Respondent (2nd Defendan!). 


Sappen Asari Darkhast rules—Grant of house-stte—Tuhsildar’s order granting lands for howse-site— 


Tho 
Collector of 


Coimbatore. 


Appeal from darkhast grant to Sub-Collector—Sub-Collector requesting orders of 
Collector—Co py of Collector's order transmitted to Tahsildar—No decisifn by Sub- 
Collector—Cotiector’s revisional powers— Matter not governed by Regulations— 
Madras Regulation II of 1803, S. 9. 


- The grant of lands by Government for house-sites is not governed by any Regula- 
tion in force in 1803 or any Regulation subsequently enacted. 


The Collector has no revisional powers under S.9 of Regulation II of 1808 
(Madras) over orders relating to grant of house-sites, 


The subject of grant of lands by Government for house-sites is governed by 
executive orders of Government, which direct that the right of appeal from a Tahsil- 
dar’s order with reference to the grant of a honse-site shall be to the Sub-Divisional 
officer and not to the Collector, and that the order of the Sub-Divisional officer shall 
be final. 


Where the Tahsildar ordered that a grant of lands should be made and there was 
an appeal from this order to the Sub-Collector, and the latter wrote to the Collector 
requesting favor of orders upon the matter, and the Collector passed an order revoking 
the grant which was communicated by the Sub-Collector to the Tahsildar :— 

Held (1) That the Sub-Collector had exercised no discretion in the matter and 

made no order on the appeal. 

(2) That only the Sub-Collector could set aside the order of the Tahfildur 
in respect of the grant on an appeal preferred from the order of the 
Tahsildar. 

e (3) Thatthe matter-not being dealt with by any Regulation, the Collector 
had no revisional powers, and his order could not, therefore, be re- 
garded as an order made by the Collector in the legal exercise of his 
revisional powers, 

(4) The order of the Tahsildar not being legally set aside there was a valid 
grant. 


Appeal under 8. 16 of the Letters Patent fron the decree 
of this court, dated the 25th April 1902 in S. A. No. 1221 of 
1900, presented against the decree of the District Court, Coimba- 


* L. P. A. No. 35 of 1902. 380th January 1903. 
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tore, in-A. S. No. 225 of 1898 (O. S. No. 906 of 1897 on the file of di aec E 


the District Munsif's Court of Erode). Tho 


. . Collector of 
The facts appear from the judgment reported in 12 M. L. J. Coimbatoro. 


R., p. 417, from which this appeal has been preferred. 


P. &. Sundara AWyar for appellant. 

The Government Pleader (E. B. Powell) for respondent. 

The Court delivered the following 

JUDGMENT :—It is not necessary for us to consider the 
question of the validity of the first grant upon which the plaintiff 
relies, since we are clearly of opinion that under the second grant 
to the Ist defendant the plaintiff had, at the date of the institution 
of this suit, a good title to the site in question. The grant of the 
site was duly made by the Tahsildar. $.9 of Regulation II of 
1808 does not apply since the matter is not governed by any Regu- 
lation in force in 1808 or by any Regulation subsequently enacted. 
The matter is governed by executive orders of Government, which 
‘direct that the right of appeal from a Tahsildar’s order with 
reference to the grant of a house-site shall be to the Sub-divisional 
officer (not to the Collector) and that the order of the Sub-divi- 
sional officer shall be final. At the time the ?nd grant was made 
by the Tabsildar an appeallay from his decision to a Divisional 
‘officer. An appeal from the decision of the Tahsildar was brought 
to the Sub-Collector. Certain Erponente s then took place which are 
recorded in Exhibit VII ; 


“ Proceedings of the ise of Coimbatore, dated 11th December 
1895. l 
"Read letter from the Sub-Collector, dated 20th November 1895, 
Reference on No. 1682, R. S. of 1895, requesting orders on the house-site 
darkhast appeal of Vadamalai Asari of Karungalpalaiyam. . 


f Order Reference on C. No. 4688 of Rev. | 
It is clear that the grant.of the land to Krishnasami Asari has been 
- obtained fraudulently in order to evade the Collector's order declining to 
grant itto Veerappa Asari. Under the circumstances it should be can- 
celled, and the party now in possession of the house ordered to vacate it 
and remove the materials from the land within 3 months’ time. It should 
be reported whether this order is obeyed. 2. The Tahsildar showed great 
want of judgment in failing to stop the pices as EEUU by the 
appellant. 
For Collector. 


Sappani Asari 
Ve 
The 
Collector of 
Coimbatore. 
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To 
The Sub-Collector of Coimbatore with a file of records. 


(Copy). 


Communicated to the Tahsildar of Erode for information and gui- 
dance and submission of the report at the end of the period. 


9. A similar negléct of orders should not take place. 


3. The notice should be served at once and sent to this office for 


record. 








` (Initialled) ; 
Ag. Sub- Collector. 
10—12." 

It seems to us impossible to regard these proceedings as a 
decision by the Sub-Collector on the question raised in the appeal 
to him. The only order in appeal is that of the Collector and that 
order was merely communicated by the Sub-Collecior to the 
Tahsildar. The Sub-Collector exercised no discretion with reference 
to the question which came before him in appeal. In short he did 
not deal with the appeal and he made no order thereon. No 
authority has been referred to, and no argument has been addressed 
to us, to show that in matters not dealt with by the Regulations, 
the Collector has a revisional power similar to that given to him 
by the Regulations in matters dealt with therein; and that the 
Collector’s order on the appeal to the Sub-Collector ought to be 
regarded as an order made by the Collector in the legal exercise of 
his revisional powers. It cannot therefore be said that the order 
of the Tahsildar granting the site has been legally set aside. 


This being so we must hold that by virtue of the grant duly 
made by the Tahsildar, the. plaintiff had a good title at the date of 
the institution of the suit. 


The plaintitt is entitled to a decree declaring his title to the 
land in, question. The decree of the District Court and that of 


this Court affirming that decree will -be set aside. The decree of 


the District Munsif will be restored in so far as it declares the 
plaintifi’s title and as to costs. ‘the plaintiff's right to have the 
decree restored in so far as it relates to other reliefs claimed by 


him has not been pressed before us. The plaintiff is entitled to his 


costs in this Court ‘and in the lower appellate court. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


N agasamy Aiyar... ... Appellant* (Plaintiff). 


v. 
Perumal Aiyar and others... Respondents (1 to 4 Defendants). 


Civil Procedure Code, S. 48—Suit based on specific lease dismissed—Subsequent suit on 
title—Different cawses of action— Former suit no bar —Prayer for injunction to quit 
a house—Prayer for possession—Tenancy found—Suit on title not maintainable— 


Ejectment suit on the ground of termination of tenancy proper remedy. 


A prayer for an injunction tothe defendant to quit a house is really one for 
possession. 


A suit to eject tho defendant based on a specific lease for a term of years which 
being unregistered is inoperative is no bar to the institution of a fresh suit based 
on title. The causes of action in the two suits being different. S. 49, C. P. C., does 
not apply and is no Lar to the second suit, 


Where payment «f rent is proved,‘a tenaucy from month to month arises although 
a lease of the house becomes inoperative by non-registration. 


Where there is a tenancy, a suit based upon title without stating how the tenancy 
has terminated is not maintainable. 


Where the tenant has denied the landlord’s title and the landiord claims that 
the tenancy has becn forfeited by such denial, the landlord’s remedy is by a suit for 
ejecting the tenant on the ground that the tenancy has determined and not by a suit 
on title as owner. 


Second appeal from the decree of the District Court of Madura 
in A. S. No. 358 of 190] presented against the decree of the Court 
of the District Munsif of Madura in O. S. No. 271 of 1900. 


Plaintiff brought a suit in 1899 for arrears of rent due from 
defendants and for an injunction against the defendants to vacate 
the house. The claim was based on a rent deed executed by 
defendant in 1894. The defendants denied the tenancy and assert- 
ed title in themselves. The District Munsif dismissed the suit on 
the ground that the lease deed not being registered was inadmissible 
in evidence, and also held that the prayer for injunction (plaintiff 
being out of possession) could not be sustained and that the proper 
prayer was one for possession. The plaintiff thereupon brought 
the present suit basing his claim on his title for possession and for 





* S. A. No. 1688 of 1901, 23rd March 1903, 
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damages. The District Munsif found that the defendants were 
paying rent to plaintiff and that, consequently, the plaintiff was in 
possession within 12 years prior to the suit and decreed plaintiff's 
claim. -The District Judge on appeal reversed the Munsif’s decree, 
holding the suit barred by S. 48, C. P. C. Hence this second appeal. 


S. Srinivasa Aiyar for V. Krishnaswami Atyar for appellant. 


P. R. Sundara Atyar for respondent. 


The Court delivered the following: 


JUDGMENT :—S. 48 of the Civil Procedure Code is clearly in- 
applicable and is no bar to the suit. The former suit was based 
on à specific lease for a term of years, which being unregistered, 
was inoperative. The former suit, therefore, was rightly dismissed 
on that ground. The former suit was really one for possession not 
for an injunctiou. A prayer for an injunction to the defendant to 
leave a house, is really nothing more than a prayer for possession. 


It was also found in that case that payment of rent was proved 
and that there was thus a tenancy from month to month which was 
not terminated. 


The present suit is one for possession bared upon title, and 
therefore on a cause of action different from that on which the 
former suit was based, S. 43 therefore cannot bar the present suit. 
The District Munsif in this case finds that the defendants occupy 
the house as plaintiff’s tenants which is really in accord with the 
finding in the former case that the tenancy is one from month to 
month, The plaintiff bases the suit on title but does not aver how 
the tenancy has terminated. The District Mnnsif therefore instead 
of dismissing the suit on the ground that the defendant’s tenancy 
has not been terminated, gave a decree for the plaintiff on the 
strength of his title.. The appellant contends referring to the judg- 
ment iti the former case that the defendants denied the pluintiff’s 
title and thus forfeited the tenancy. If so, the plaintiff's remedy, 
if any, is by a suit for ejecting the tenant on the ground, that tke 
tenancy has determined and not by a suit on title as owner. We 
therefore uphold the decree but on this ground only and dismiss 
the second appeal with costs. 
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IN THE HIGH COURT OF-JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr, Justice Bhashyain Aiyangar. 


Kadegan alias Swami Chetti ... Appellant* (1st Defendant). 
v. 


Periya Munusami and others ... Respondents (Plaintiffs and 
2nd Defendant), 


Hindu Law— Joint fami!y consisting of father, son and, son's sons—Mortgage by son not 
binding on family —Decree obtained by mortgagee —Son’s right, title, and interest sold 
in specific lands— Father making gift of moiety in lands sold to grandsons—Court 
sale—Partition —Rutification by father's gift — Bights of grandsons. 


Where a person purchases the right, title and interest of a member of a joint 
family in a specific portion of joint family property and the sale does not bind 
the other remaining members, the latter may afürm the sale in respect of the share 
of the member whose right, title and interest is sold in the specific land and will 
then become divided in respect of such portion of the family land. The purchaser in 
such a case need not be driven to enforce his purchase by bringing a suit for a 
general partition of the whole of the family property. 


Chinna Sanyasi v. Suriya Í referred to. 


Where a joint family consisted of the 2nd defendant's father, the 2nd defendant 
and the plaintiffs the 2nd defendant's sona and in execution of a decree obtained on a 
mortgage-bond executed by the 2nd defendant and not binding on the family, the 
lst defendant became the purchaser of the right, title and interest of the 2nd 
defendant in a specific portion of the joint family property and the interest of the 
sons in such property also passed by the sale and the 2nd defendant's father there- 
upon made a gift of the moiety of the specific property to: his grundsons (the 2nd 
defendant's sons) who now brought a suit to recover sach specific moiety :— 


Held :—(1). That the gift by the 2nd defendant’s father amounted in effect to a 
ratificution of the court sale as effecting a partition of the property (to 
e which the sale related) between himself and his son ; 


(2) That as the gift is by a member of a joint family of property with 
respect to which he is divided the same is valid and the fact that he is 
undivided with respect to other property does not affect its validity ; 


(3). That no decree for joint possession with the purchaser could be passed ; 
(4). That if the lands sued for under the gift represented a fair half of the 
lands to which the Ist defendant’s sale related, a decree for recovery of 
_ the same should be given ; otherwise the court should allot to tho plaintiffs 
such portion of the lands as would represent their half-share. 
Second appeal from the decree of the District Court of Salem 
in A. S. No. 73 of 1920 confirming the decree of the Court of the 
District Munsif of Krishnagiri in O. S. No. 714 of 1898. 


* S. A. No. 1087 of 1901. 24th July 1908. 
1 ILL.R,6M.1960. 
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V. Visvanatha Sastri for K. Narayana Row for appellant. 


P. S. Sivaswams Aiyar for respondents. 


The Court delivered the following 


JUDGMENT*:—The joint family consisted of the 2nd defend- 
ant’s father, the 2nd defendant, and the plaintiffs who ate the 
sons of the 2nd defendant. In execution of a decree obtained on 
a mortgage bond executed by the 2nd defendant alone, which 
admittedly did not bind the family, the right, title and interest 
of the 2nd defendant in a specific portion of the family property, 
was sold and was purchased, by the Ist defendant who was the 
decree-holder, and it may be assumed that right, title and interest 
of the 2nd defendant’s sons also. 


On the principle of the decision reported in Chinna Sanyasi 
v. Surtyat ib was open to the remaining co-parcener, viz., the 
father of the 2nd defendant, if he so chose to affirm the court 
sale in respect of the moiety'of the specific land, and thus become 
divided in respect of such portion only ofthe family land, in which 
case the purchaser need not be driven to enforce his purchase 
by bringing a suit for a general partition of the whole of the 
family property. 


In the present case, the 2nd defendant's father, by subse- 
quently making a gift of his moiety in such portion has, in effect, 
ratified the court sale as effecting a partition of the property to 
which the sale related between himself and -his son under whom 
the purchaser claims. In this view, the gift is really one made 
by a member of an undivided family who had become divided 
in respect of.a portion of the family property, a moiety of which 
was the subject of the gift. The gift, moreover, was not of an 
undivided moiety but of a specific moiety, purporting to be equal 
in quality and extent to the remaining moiety. 


The plaintiffs brought their suit to recover such specific moiety 
and applied to the District Munsif for an amendment of the plaint, 
so as to give them a fair moiety, if the claim to the specific 
moiety was not granted. The courts below acted irregularly in 
giving them a decree for joint possession with the 1st defendant 
as an equal co-sharer with themselves of the whole of the land 


* 2nd February 1903, l. LL. R, 6 M. 196. 
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instead of giving them the sole possession of the Specific half 
claimed, or of a fair half of the land. 


We must, therefore, ask the District Judge to allow the plaint 
to be amended as prayed for and to submit a finding’ on this 
issue vy :—Whether the specific lands claimed. in the plaint are 
a fair half of the lands to which 1st defendant's. sale relates, 
and, if not, what lands should be allotted to the plaintiffs as their 
half share. 


Fresh evidence may be taken on both sides. The District 
Judge should submit his finding within two months from this date. 
Ten days will be allowed for filing objections. 


This second appeal coming on for hearing after the return 
of the finding of the lower appellate court upon the issue referred 
` by this court for trial, the court delivered the following final 


JUDGMENT :—The finding is not objected to. Reversing 
the decrees of both the courts we direct that a fresh decree be 
drawn up in the terms stated by the District Judge at the end 
of para. 3 of his unns Hach party will bear his own costs 
throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Moore. 


Dorasami Pillai alias Akantachia Pillai and 


. others n Lis T . Appellants* 
7 (Plaintiffs). 
Muthusami Mooppan and others  ... . Respondents 
( Defendants). 


Rent Recovery Act, Ss. 36 and 40—Civil Procedure Code, S. 28-—Misjoinder-—Landlord 
taking special procedure under Act for realization of rent—Onus on landlord to 
show reguirements of Act huve been complied with—Arrears of rent—Attachment by 
landlord of defaulter's interest in land—Sale, notice of —Interval of time between 
date of issue of notice and sale—Irregularity—Sale vitiated—Sale after 7 days 
from date of public notice immaterial—Parties in a suit to set aside sale. 
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It is for the landlord who seeks to‘avail himself of the special procedure by way 
of distress provided for by the Act to show that the requirements of the Act have been 


complied with. 


Maharajah of Burdwan v. Tarasundari Debi, Nathu Achalaiayyangar v. Parthasa- 
rathi Pillai?, Mahomed Zamir v. Abdul Hakim}, and Hwrro Doyal Roy Chowdhry v. 
Mahomed Gazi Chowdhry! followed. - 


Ss. 36 and 40 of the Rent Recovery Act should not be read together so as to 
import into S. 40 the effect of S. 36 as regards sales of moveable property. 


Prima facie, a non-compliance with the requirements of the Act will vitiate a sale. 
Ax exception is introduced to this general rule by'S. 36 which is expressly liifited to 
the case of movoable property. 


T'he reason for the exception is that damage sustained by irregularity in the sale 
of moveable property can in all cases be met by pecuniary compensation. 


An irregularity in the sale-under S. 40 of the defaulter's interest in the land will 
vitiate the sale. Nathu Achalaiayyangar v. Parthasaradhi Pillai? followed. 


S. 18 does not require that notice should be published 7 days bofore date of sale, 
but that in fixing the date of sale. not Jess than 7 days must be allowed from the time 
of public notice. 


Where a sale is notified to take place for a numher of days, the first day is none the 
jess “ a day fixed for.sale " within the meaning of S. 18, although as events may turn 
out no sale may in fact take place on that day. 


Though a sale of every item of the property sold is a separate sale and different 
persons may have purchased at such sales a suit by the tenant to set aside the sales 


J 


against the different purchasers is a suit in respect of the “same matter” and is not 


bad for misjoinder where the ground of relief is the alleged wrongful sale of the 
tenant’s lands in respect of the same arrears and the proceeding in respect of which 


the various items are sold is one. 


In a suit under S. 283, C. P. C., the cause of action is not the order under S. 283 
but the alleged wrongful attachment is the cause of action ‘and the different purchasers 
of the attached property may be properly joined as defendants iu the same suit. 


Second appeal from the decree of the District Court ot Tanjore 
in A. S. No. 989 of 1900 presented against the decree of the Court 
of the District Munsif of Tanjore in O. S. No. $68 of 1898. 


P. S. Sivaswami Aiyar for appellants. 


V. Krishnaswami Aiyar for respondents. 





1 I.L. R. 9 C. 618 at p. 614. 3, LL. R., 12 C. 67. 
2, I. L. R., 3 M, 114, 4. IL. R., 19 C. 699, 
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The Court delivered the following 


JUDGMENT :—T'wo questions arise for determination in this 
appeal. First, was the sale of the lands in question bad for the reason 
bhat the requirements of S. 18 of the Act (VIII of 1865) with 
reference to the public notice were not complied with ? Secondly, 
was the suit bad for misjoinder of parties and causes of action ? 


As regards the first question S. 18 requires a notice to be fixed 
up specifying the property to be sold and the time and place fixed 
for its sale and provides that in fixing the day of sale not less than 
seven days must be allowed from the date of the notice. The time 
fixed for the sale was the 22nd, 28rd, 25th and 26th of April. 


The notice was dated the 14th of April, but the District Munsif 
found, and there was evidence to support the finding, that it was 
not published till the 16th 4. e., less than seven days before the first 
day tixed for sale. The District Judge was of opinion that the 
evidence did not establish that the notice was published less than 
seven days before the earliest of the four days fixed for the sale. 


In thus placing the onus on the plaintiffs we are clearly of 
opinion that the learned Judge was wrong. Itis for the landlord 
who seeks to avail himself of the special procedure by way of distress 
provided for by the Act, to show that the requirements of the Act 
have been complied with. See the judgment of the Privy Council in 
Maharajah of Burdwan v. Tarasundart Deb? and Nattu Achalat 
Ayyangar and another v. Parthasuradht Pillai?, Mahomed 
Zamir v. Abdul Hakim and another?, Hurro Dayal Roy Chow- 
dhry v. Mahomed Gazi Chowdhry and otherst, The learned 
Judge further held that even if the sale notice was published 
only six days before the sale this amounted merely to an irregu- 
larity which would not vitiate the sale. Here again, we think 
he was wrong. S. 40 provides that the sale of a defaulter’s 
interest in land should be conducted under the rules laid down for 
the sale of moveable property distrained for arrears of rent and 
S. 36 provides that no irregularity in publishing or conducting a 
sale of moveable property under the Act shall vitiate the sale, but 
that any person who has sustained damage by reason of the irre- 


1, I, L, R., 9 0. 619 at p. 024. 8. L L. R., 12 C, 6-7, 
2, I. L.R., 3 M. 114. 4. IL. R. 19 C. 699. 
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gularity may bring a summary suit before the -Collector to recover 
compensation for the damage. It was argued that S. 86 and S. 40 ` 
must be read together and that the effect of S, 36 is imported into 
S. 40 so asto make the provisions of S. 36 with reference to sales of 
moveable property applicable to a sale of land distrained for arrears 
of rent. Such a construction cannot be adopted withott doing 
violence to the express words of the section. 


S. 36 introduces an exception to the general rule that prima 
facie non-compliance with the requirements of the Act will vitiate a 
sale. The exception is expressly limited to the case of moveable 
property ; and it may be said there is good reason for this. 
Damage sustained by irregularity in the sale of moveable property 
could in all cases be met by pecuniary compensation. li is quite 
conceivable that damage sustained by irregularity in the sale of 
land could not. 


It seems to us impossible to treat the enactment contained in 
S. 86 as one of the rules laid down for the sale of landed property 
referred to in S. 40. The ratio decidends of Nathu Achalas Ayyangar 
v. Parthasarathi Pillai appears to us to be applicable to the facts 
of the preserit case. 

It was also contended that inasmuch as the sale did not in 
fact commence until the 28rd, a notice published on the 16th would 
be published seven days before tha sale and tbe requirements of 
the.section would be met. The short answer to this.contention is 
that the section does not require that the notice should be published 
seven days before the sale takes place, but that in fixing the day of 
sale not less than seven duys must be allowed. August 22nd was 
none the less the fixed day of sale, because as į venis turned out, 
no sale in fact took place on that day. In our judgment the sale 
was bad and must be set aside. 


As regards the second question, the District Munsif was of 
opinion that the suit was bad for misjoinder. ln the view taken by 
the Judge it was not necessary ‘for the lower appellate court to 
decide the point. In our judgment the suit is not bad for mis- 
joinder. The right to relief alleged to exist against the several defend- 
ants is in respect of the same matter (see S. 28 of the Code of Civil 





Procedure), viz, the alleged wrongful sale of the plaintiff's lands, 





l. T. L. R, 8 M. 114. 


¢ 
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In a sense of course the sale of every item of the property sold 
constituted a separate sale, but the “matter” was the same ; the 
sale was a sale of distrained property under the same notification 
and in respect of the same arrears. The proceeding in which the 
various items were sold was one, and the ground upon which the 
validity’ of the sale was impugned is the same in each. case. The 
same defect vitiates the whole proceeding, and is the common 
ground of attack. The cause of action is the same as against all 
the defendants. In the case to which Mr. Krishnasamy Airer 
referted (G. Burstall v. Beyfus') the cause of action alleged against 
defendant A was distinct from the cause of action alleged against 
defendant B. Even if the words “in respect of the same matter” 
occurring in 8.°28 of the Code of Civil Procedure warrant a 
narrower construction being placed upon the section than that which 
the English Courts have adopted with reference to the correspond- 
ing English rule (R. S. C. O. XVI R. 4), we feel no doubt that 
the “matter” in the present case is the same. As regards the 
Indian authorities, reference need only be made to Byathamma 
v. Avulla?, Gangi v. Addala Ramasami’, Raghunatha Mukund v. 
Sarosh K. R. Ramat and Hira Lal Mozundar v. Prosunnachunder 
Biswas’, Mr. Krishnasamy Iyer sought to distinguish the 
last mentioned case on the ground that when, .as in that case, 
a suit was brought under the provisions of S. 288 of the Code, 
the making of the order constituted the cause of action. But this 
isnot so. When a suit is brought under that section, the attach- 
ment is the cause of action and different purchasers of the attached 
peoperty may be properly joined as defendants in the same suit. 
So here the wrongful sale is the cause of action, and the different 
purchasers at the sale were rightly joined as defendants. 


We think the plaintiffs are entitled to the declaration for which 
they ask. We accordingly set aside the decrees of the lower 
Courts and make the declaration as prayed. The plaintiffs are 
entitled to their costs throughout. 


1. 26Ch.D.p.85. , 3. LL. R., 25 M. 786. 6. 2C. L. R., 556. 
2. I. L. R., 15 M. 19. 4. I. L. R., 23 B. 266. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr.Justice Boddam and Mr. Justice BhashyamAiyangar. 


Rajaram ` | - .. Appellant* (Surety). 
v. : 
Bappu Chettiar bk ... Respondent (Decree-holder). 


Civil Procedure Code, Ss. 244, 253, 336 and 349—Security given under S. 386— Áppli- 
cability of provisions of S. 253 to realization of security wader 8. 886—Order 
directing security to be realized— Decree— 4 ppeal. M 


An order against a surety under S. 203, C. P. C., is appealable in the same 
manner as orders passed under 8. 244, C. P. C., in execution of decrees. 


S. 336, C, P. C., extends the provisions of S. 253, C. P. C., to tho enforcement of 
the boud against the surety and an order ugainst a surety under S. 336 is also’ 
therefore, appealable. i 


Where the judgment-debtor applies within onc month to be declared an insolvont, 
ihe surety under S. 336 is discharged. i 


Imbichunni Nayar v. Lalji Ram Dos Sait! and Krishnaier v. Krishnasamy Aiyar ? 
followed. 

Appeal from the order of the District Court of Tanjore, in 

A. A. O. No. 908 of 1902, presented against the order of the 

Court of the District Munsiff of Tanjore, in E. P. No. 52 of 1902, 


in O. S. No. 170 of 1889. 


P. 8. Sivaswami Aiyar for appellant. 
C. Sankaran Nair for respondent. f 


The court delivered the following . n 


JUDGMENT :—In this casea preliminary objection is taken 
that no appeal lies. 


The appeal is from an order directing that the security given 
by a surety under S. 330, C. P. O., should be realized in execution 
against the surety. 


S. 386 extends the provisions of S. 253 of the Code of Civil 
Procedure to the enforcement of the bond against the surety, and 
there is a uniform course of decisions in the case of an order against 
a surety under S. 258 of the Code that the or der is appealable in 





* A, A. 0. No, 9 of 1903 and C. R. C. No. 31 of 1903. - 24th August 1903. 
1 IL, R., 24 M, 660, 2. I.L.R.,26 M. 866. 
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the same manner as orders passed under S. 244 of the Code in exe- Mid 
cution of decrees. These decisions must in principie be equally ^ Bappu 
applicable to orders against sureties under S. 826. We, there- ene 
fore, overrule the preliminary objection and hold that :n 

“appeal lay to the lower appellate court and a second appeal to 

this court. The cases cited Krishnan Nayar v. Ittinan Nayar’ 

Banna Mat v. Jamna Das? do notapply. The former applies 

to the case of a surety under S. 349 or at all events not under this 

section, and this question was not raised or considered. The case 

of Bunna Mal v. Jamna Das? was an appeal from an order 
refusing to grant the petition of the surety to be discharged 

from his surety bond and does not in any way raise the question. 

On the merits following the decisions in Imhuchunni Nayar v. 

Lalji Ram Dos Sait?, Krishnaiyer v. Krishnasamy Aiyer', res- 
pectively, we hold that the surety was discharged inasmuch as the 
judgment-debtor did apply within one month to be declared an 
insolvent, 


We, therefore, reverse the orders of the courts below and dis- 
miss the plaintiffs application to enforce the surety bond against 
the surety with costs throughout. 


As an appeal lies, the revision petition is dismissed but without 
costs. 


— a€— RR. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Boddam and Mr, Justice Bhashyam Aiyangar. 


Ramakrishna Chettiar ... ..,  Appellant* (Plaintiff). 
m 
Appa Row... ius .. Respondent (Defendant). 


Rent Recovery Act, Ss.7 and 9—Limitation Act, Arts. 110 and 116—Adjudication Ramakrishna 


by Civil Court that permanent patia should be tendered and muchilika executed— EE 


Res judicata—Tender of permanent patta—Refusal by tenant—Suit for rent main- Appa Row. 


tainable—No necessity of tender for each fasli—Limitaticn. 


Under S. 9 of the Rent Recovery Acta landlord can maintain a suit for the 
recovery of rent though there has been no exchange of patta and muchilika provided 
he has tendered such a pattar as the tenant is ponnn, to accept. 


—— alla a ee — € € ——— a wa a o — -  ———— ——— ee 











* S. A. Nos. 121 and 122 of 1902. 9th Baptomhss 1908. 
l. LL. R., 24 M. 637. 3. I. L. R., 24 M. 560. 
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Where there is an adjudication in a Civil Court that the landlord shonld tender 
a permanent patta and the tenant should execute à corresponding muchilika after such 
tender it is res-judicata as between the parties thereto. 


Where there is a tender. of such a permanent patta by the landlord, no fresh tender 
of patta by the landlord ismecessary for each fasli and the landlord can maintain a guit 


for rent against the tenant upon the strength of such tender. é 


A tender of a patta not accepted by the tenant is not a contract between the 
parties though a suit for rent is maintainable under S. 7 of the Rent Recovery Act. 


A snit for rent brought by the landlord after tender of a registered patta but 
refused by the tenant is not governed by the 6 years’ rule of limitation providedeby Art. 
116 of tho Limitation Act but by the rule of 3 years under Art. 110. 


Second appeals from the decrees of the District Court of 
Salem in A. S. Nos. 180 and 201 of 1900, presented against the 
decree of the Court of the District Munsif of Krishnagiri in 
O. 8. No. 11 of 1900. 


V. Krishnaswami Aiyar and C. Venkata Subbaramiah for 


appellant. 


G, Ramachandra Rao Sahib for respondent. 


The Court delivered the following 


JUDGMENT :—Prior to the institution of the former suit 
by the same plaintiff against the same defendant, O. S. No. 140 
of 1882, the plaintiff had tendered to the defendant a permanent 
patta fixing the rent at the rate now claimed, and it was decided 
in that suit that the defendant was bound to accept that patta, 
and that accordingly he should accept it and execute a muchilika. 
As a matier of fact the patta was not accepted nor the muchilika 
executed by the defendant after that decree. The present suit 
is for the recovery of arrears of rent for over four years prior 
to the suit at the rate specified in the patta already referred 
io which had been registered prior to its being tendered. The 
District Munsif decreed the plaintiff's claim for rent for three 
years and disallowed the prior rent claimed on the ground that 
it was barred by limitation. Both parties appealed to the District 
Judge with the result that the District Judge dismissed the suit 
on the ground that no pattas and muchilikas had been exchanged 
for the fasli for which rent was claimed, 
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In our' opinion there was'no necessity for the exchange of Ramakrishnr 


T Chetti 
| pattas and muchilikas for these years or for tender of patta n 
by the plaintiff. | . Appa Row. 


Under S. 9 of the Rent Recovery Act a landlord can maintain 
a suit for the recovery of rent though there has been rio exchange 
of patta and muchilika, provided he had tendered such a patta 
as the tenant was bound to accept and the adjudication. in 
O. S.-No. 140 of 1882 that the tenant was bound to accept the 
permanent patta which had been tendered to him is binding 
upon the parties as res judicata. . The plaintiff, therefore, having 
tendered a patta embracing the fasli in question, which patta 
the tenant was bound to accept, we hold that he was not bound 
to tender a fresh patta for.each or all of those faslis and can 
maintain this suit relying upon the tender of the permanent 
patta. 


. We therefore allow S. A. No. 121 with costs in this and the 
lower appellate court, and reversing the decree of the lower 
appellate court, restore that of the District Munsif. In S. A. 
No. 122, which relates to the rent disallowed by the District Munsif, 
the appellant’s vakil argues that inasmuch as the patta he ten- 
dered was a registered one, the article of the Limitation Act 
applicable is 116, which prescribes a period of six years in the case 
of a suit ‘for compensation for breach of a contract in writing 
registered”. l | 


* We are clearly of opinion that the registered patta tendered 
but which had been refused cannot be regarded as, or operate as, 
a contract entered into between the parties, though under 8.7 of 
the Rent Recovery Act, a suit may be brought to recover the~ ~ 
rent payable by the tenant relying on the tender of a proper iei 
thóugh it has not been accepted but refused as the tenant did not 
agree to it. 


The decision of the District Munsif on the question of limita- 
. tion is right, and we confirm the decree of the lower appellate court 


] | Tomia this poon de RM costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Narayanasawmi Reddiyar .. Appellant* (Plaintif). 


v, 


The Madras Railway Company (Limited). Respondent(De fondant). 


Contract—Building contract—Original time for performance—Penalty—Extra work 
given—Implied variation of time when eatra work connected with original work. 
In the case of building contracts if the building owner has ordered extra work 


beyond that specified by the original contract which hag necessarily increased the 
time requisite for finishing tho work, he is thereby prevented from claiming the 


‘penalties for non-completion provided by the contract. 


lf the extra work is not one which the contractor is bound to undertake but 
which he nevertheless undertakes and if such extra work cannot be regarded as a 
separate and independent work but is one connected with the work originally 
stipulated for, the offer and the acceptance of suck additiona, work will, by necessary 
implication, operate as a Variation of the original contract os to the time therein fixed 
for the completion of the work. If the extra work is an independent work uncon- 
nected with the contract, then there can be no variation by implication of the original 
contract 88 to time. : e 


. The term fixed in a contract for its completion must, in the absence of a contract 
to the contrary, be taken to be with reference to the work specified in the contract 
and not with reference also to ungpecified extra work which might be ordered under 
the contract. 


Where a contract which consists in the doing of certain work is not indivisible 


but severable each of the works therein referred to being itself an entire 


contract upon the completion of which the contractor would be entitled to receive 
payment there for according to the rates mentioned in the contract, non-performance 
by one party of his promise with reference to one portion of the contract will not 
excuse the other of his liabilities under another portion of the contract, 


_ Where security is ‘given by a contractor to a company and the amount so 
deposited as security for the performance by the contractor of his obligations is 
neither treated by the contract as a penalty nor as liquidated damages but is to be 
applied “ towards satisfaction of any loss or damage which the company may sus*nin 


+ 


or incur" the company cannot forfeit the amount upon the breach of any of the 


contractor’s obligations but is entitled to reconp itself for any damage arising from 


the breach of the contractor who will be entitled to recover the balance, if any, of 
the amount so deposited. 


- . On appeal from the judgment of the Honourable Mr. Justice 
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P. S. Stvaswamt Aiyar for appellant. 


A. S. Cowdell and Barclay, Orr and David and Brightwell for 
respondent. 


The Court delivered the following 


JUDGMENT :—This is an appeal agaist the decree. of 
Boddam, J., dismissing the suit brought by the appellant as the 
assignee (Exhibit W) of all “the moneys and outstandings” due, 
from the respondent, to one Mr. O’Shaughnessy under a contract 
(Exhebit B) between him and the respondent, in regard to the 
construction of the Kolar Gold Fields Realignment Line. The suit 
was for the recovery of Rs. 8,361-13-11, being the balance (with 
interest) alleged to be due under the said contract, after giving 
credit to the sum of Rs, 6,498-3-11 (Exhibit KK) paid by the 
Company to the appellant as the assignee of Mr. O’Shaughnessy: 
The amount sued for consists of two items:—t.¢., a sum of 
Rs. 3,000, being the amount deposited by Mr. O'Shaughnessy as 
security for the performance of the contract and another sum of 
Rs. 4,767-12-7, representing the 10 per cent, deductions withheld 
by the Company, (under the provisions of the contract) as further 
security, from payments made, from time to time, to Mr. O'Shaugh- 
nessy (and subsequent to the assignment, to the appellant) for 
works actually done by Mr. O'Shaughnessy before the 21st June 
1900, on which date the Railway Company, under the provisions of 
the contracb, took over the remaining works from his hands, after 
giving him due notice (Exhibit 26) and entrusted the same to the 
appellant, under a fresh and independent contract (Exhibit S) 
entered into with him. 


The respondent resists the appellant’s claim principally on two 
grounds, vtz, (1) that Mr. O'Shaughnessy having failed to complete 
the works within the stipulated time, to the satisfaction of the 
District Engineer, has forfeited the two items claimed in the suit; 
and (2) that by reason of his breach of vontract the Company has 
sustained loss and damage to the extent of Rs. 10,800-11-8 (para- 
graph 7 of the written statement) and the Government of His 
Highness the Maharajah of Mysore,—for whose benefit the contract 
was entered into by the respondent—has also “lost profits and 
incurred liabilities far exceeding the amount claimed”. (paragraph 
9 of the written statement). 


Narayana- 
sawmi 
Reddiyar 
Y 


The Madras 
Railwny 
Company 
(Limited). 


Narayana- 
sawmi 
meddle? 


The Madras 
Railway 
Company 
(Limited). 


490 THE MADRAS LAW JOURNAL REPORTS. [VOL. xni. 


In support of the appeal itis urged that there was really no 
breach of contract by Mr. O'Shaughnessy as he was unable to 
complete the works within the stipulated time partly because of 
the laches and negligence of the respondent (in furnishing him 
with the plan of one of the bridges to be built) and partly in 
consequence of the fact that the quantity of work which had to be 
actually done turned out to be mich in excess.of the estimated 
quantity and that the respondent therefore acted unlawfully in 
taking over the unfinished works from Mr. O’Shaughnessy. It is 
further contended that even if Mr. O'Shaughnessy had committed a 
breach of contract, the respondent has sustained no loss or damage 
thereby, inasmuch as the unfinished works were entrusted to the 
appellant.at the same rates as under Mr. O'Shauglnessy's contract 
and that the item of Rs. 7,400 representing the cost of the special 
establishment continued to be maintained by the Company in con- 
nection with the unfinished contract. work, from the 8rd June to 
February 1901, and the items of loss of profits to and liabilities 
incurred by the Government of Mysore (in consequence of the 
working of the realignment line having been delayed) cannot Fe 


claimed as damages flowing from the alleged breach of contract by 
Mr. O’Shaughnessy. 


If either of these contentions prevails, the appellant will be 
entitled to the whole amouut sued for (subject to any deduction 
that may have to be made in the matter of interest), 


We find it impossible to uphold the first contention. The 
learned Vakil for the appellant relying upon Holme v. Guppy’ and 
Dodd v. Churton? ar gues that as Mr. O'Shaughnessy was required 
to do á larger quantity of work than that provided for in the con- 
tract, he was not bound by the term fixed therein for the completion 
of the contract.—i. e., the period of 6 months (from the 4th Novem- 
ber 1899, when the kid were putin his possession) ending with the 


8rd May 1900. The principle laid down in those two cases ,—which 


relate to building contracts—is that ‘if the building owner has 
ordered extra work beyond that specified by the original contract, 
which has necessarily increased the time requisite for finishing the 
work, he is thereby prevented from claiming the penalties for non- 








1 8M. & W. 387. 2, [1897] 1 Q. B. 562. 
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completion provided for by the contract’, If the extra work be one 
which the contractor was not bound to undertake, but which he 
nevertheless undertakes and if such extra work cannot be regarded 
as a Separate and independent work, but is one connected with the 
Work originally stipulated for, the offer and the acceptance of such 
additional work will, by necessary implication, operate as a varj- 


tion of the original contract, as to the time therein fixed for the 


completion of the work. In Westwood v. The Secretary of State 


for India it was decided that the same rule would apply even if, 
under the terms of the original contract, the builder had agreed 
‘to do any extra work which the building owner or his architect 
might order’. The principle of this decisjon would seem to be that 
the term fixed in a contract for jis completion must be taken to be 
with reference to the works specified in the contract and not with 
reference also to unspecified extra works which might be ordered 
under the contract. In Jones v. St. John’s College? it was held that 
the ruling in Westwood v. The Secretary of State for India was 
inapplicable to a case in which the builder had, in the contract, 
agreed that “if any extra work was ordered, whatever that work 
might be, he would undertake, nevertheless, to complete the works 
within the time originally specified by the contract.’ In the 
present case it has not been shown whether the extra work con- 
sisted in the alteration or enlargement of the work specified in the 
contract or also of independent works. All that the appellant’s 
Vakil was able to point out was that certain works, and, in particular, 
rock-cutting work, which it was found had to be done, was much 

in excess of the quantity specified in the contract, apparently by 
estimate. If the excess was such as would necessarily increase the 
time specified in the contract, Westwood v. The Secretary of State 
for India ! would be authority for holding that there is no breach 
of contract if the whole work is not completed within the Specified 
time, and Holme v. Guppy? would be authority in favor of the same 
position, even if the contractor was not bound to take up the extra 
work. In the present case, however, a reference to Exhibits 
20 to 25 (ranging from the 4th May to the [8th June 1900) 
clearly shows that by reason of the work to be done being in 
excess of the estimated quantities, the contractor sought an exten- 
sion of time and that the Railway authorities resolved upon 


l. 7.L. T. 730. 2. L,R4,6Q.B. 116. 9. 8M. & W. 387. 
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granting. an extension of one month's time (ending with the 8rc 
June 1900) and communicated the same to Mr. O'Shaughnessy. 
The latter acquiesced in it and raised no objection as to the 
insufficiency of the extension. We cannot accede to the appel- 


lant/s contention that the extension was only a unilateral act on 


the part of the respondent and that Mr. O’Shaughnessy cóuld not 
be regarded as having consented to it. If he did not consent, 16 
was clearly his duty so to inform the Company and his silence 
under the circumstances amounts to consent on his part. This 
being so, it must be held that Mr. O’Shaughnessy committed a 
breach of contract in failing to complete the works on or before 
the 8rd June 1900, unless he can lawfully plead in justification 
that subsequent to the 4th May 1900 (on which date a month's 
extension was granted io him) the Railway Company committed 
default, in furnishing him with the plan of bridge No. 10 so late 
as the 18th May 1900 it being admitted that the construction of 
the bridge could not have been finished in less than six weeks after 
the plan was furnished. This plea would no doubt be valid if the 
contract embodied in Exhibit B were an indivisible one in respect 
of all the works therein referred to. But in our opinion the 
contract is not an indivisible one, but à severable one, each of the 
works therein referred to being itself an entire contract upon the 
completion of which the contractor would be entitled to receive the 
price thereof, according to the schedule rates, Government of New- 
foundland v. Newfoundland Railway Company l; and payments have 
accordingly been made from time to time, on separate bills, to 
Mr. O'Shaughnessy. Whatever doubt might exist as to the sepa- 
rate entirety of certain kinds of works, there can be no doubt that 
the construction of bridge No. 10 is an entire and separate work in 
itself. ‘The provision made in the contract as to the withholding 
of 10 per cent. of the amount of each bill as further security for 
the completion of all the works to the satisfaction of the District 
Engineer is by no means inconsistent with the contract being 
severable. The original deposit (by way of security) of Rs. 3,000, 
and the 10 per cent. deductions, only formed an indivisible consoli- 
dated security for the due performance of. each and all of the 
several works. It is not urged that the Company’s delay in 
furnishing the plan for the bridge (No, 10) could in any way 





ne ae as ek Se a DUE E E 
1. Hudson on Building Contracts (2nd Ed.), Vol. I, p. 186. 
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account for the non-completion of the other works within the Narayana- 
extended period. The Company was therefore in our opinion Reddiyar 

justified, under the terms of the contract, in taking over the other The Madras 
unfinished works from Mr. O'Shaughnessy, though it may be that Grae 

it was not entitled to do so in respect of Bridge No. 10. We may (Limited). 

here observe that if Mr. O'Shaughnessy had considered that he 

was not guilty of breach of contract in not completing the works 

before the 3rd June 1900, it is incredible that he would ně have 

protested against the action of the Company either on the rdceipt 


of the notice (Exhibit 26) or within a reasonable time thcreafteN 


It is however impossible to accede to the respondent’s conten 
tion that under the terms of the contract, the "amount lodged as 
security and the 10 per cent. deductions made as further security 
have been forfeited to the Company as the works were not com- 
pleted to the satisfaction of the Engineer and within the stipulated 
time. This contention proceeds on a total misapprehension of the 
terms of the contract. The contract does not treat the said amount 1 
as a penalty or even as liquidated damages. Tt is money belonging 
to the contractor, which, under the express terms of the contract, 
is held by the Company merely as security “to be applied in or 
towards satisfaction of any loss or damage which the Company 
may sustain or incur" by reason of the contractor's breach of con- 
tract. He may be guilty of a breach, either because he has not 
completed the work within the stipulated time or because such 
work, though completed in time, is not io the satisfaction of the 
Engineer. In either case, the onus is on the Company to prove the 
actual damage sustained by reason of the non-completion of the 
works witbin the stipulated time or by reason of defects in the 
quality of the work; and if the amount of damages thus proved 
does not exceed the amount of the security, the contractor will 
be entitled to recover the balance. We are unable to agree with 
the contention of the respondent’s counsel and the finding of the 
learned Judge that Exhibit KK amounts to an admission on the 
part of the appellant that the Railway Company had the right 
to retain the 10 per cent. deduction “for ever". Exhibit KK 
is merely an acquittance in favour of the Company in respect 
of the amount of the bills for Rs. 6,907-6-6, therein referred to, 
and notin respect of the 10 per cent. deductions therefrom, 
which must be treated as a deposit made by the appellant 
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(as Mr. O'Shaughnessy's assignee) as further security, oub of the 
amount of the bills. 


. The real question thereforé in the case, is whether the Rail- 
way Companiy has sustained any and, if so, what amount of 


damag ° 

d s item of damage claimed is the cost of the special 
establishment maintained by the Company in connection with the 
caryying out of the works included in Mr. O'Shaughnessy's con- 
irAct. This establishment was necessary to point out the works 
Áo be done by the contractor and for measuring and supervising 
the works while: being executed. The cost of the establishment, 
no doubt, is borne entirely by the Railway Company. But if the 
works had been completed within the specified time, the special 
establishment would not have had to be continued beyond that 
period. From the very nature of the purpose for which the 
establishment was maintained, Mr. O'Shaughnessy (when he made 
the contract) must have known that one result of his failure to 
complete the works in time would be the loss which the Com- 
pany would incur by having to -continue the establishment till 
the works should be completed. This item therefore is not any 
remote or indirect loss sustained by the Company. As a matter of 
fact the special establishment appears to have been continued at 
full strength till December 1900 and for two months longer on a 
reduced scale, at à cost of about Rs. 7,400 (from the 3rd June, 
when the month’s extension given to Mr. O'Shaughnessy expired). 
The question to be considered is whether the Company is justi- 
fied in claiming in this suit the costs of this establishment for the 
whole of this period. No further extension was granted to 
Mr.O'Shaughnessy,but the Company on the 21st June 1900 exercised 
its right under the provisions of the contract and taking over the 
unfinished works from him entrusted the carrying out of the sarne 
to the appellant under a fresh contract (Exhibit S). This fresh 
contract was actually signed- only on the 24th July 1900, and the 
time fixed therein for the completion of the unfinished works was 
two months from that date (expiring with the 24th September 
1900.) But, as a matter of fact, the appellant, who appears to 
have been originally Mr. O’Shaughnessy’s sub-contractor, continued 
the works from the 21st June, in anticipation of the execution of 
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. Exhibit S. He however failed to complete the works within the 
specified time and delayed the completion till November or Decem- 
ber. Mr. Scott, the Assistant Engineer, deposes that the two 
months' period fixed in Exhibit S was sufficient for the completion 
of the unfinished works and there is nothing in the evidence to 
justify the delay on the part of the appellant, the new contractor, 
according to the principles laid down in Dodd v. Churton L already 
referred to. It must therefore be taken that the retention of the 
special establishment beyond the 24th September 1900 was the 
result only of the appellant’s breach of contract. The learned 
counsel for the respondent contends that eveu in that view Mr. 
O'Shaughnessy is also liable for theloss arising from the appellant's 
breach of contract and that such loss must be regarded as the 
natural result of the breach of the original contract by Mr. 
O'Shaughnessy. Under the provisions of the contract (Exhibit B), 
the Company was, no doubt, at liberty to have the unfinished 
works carried out either by the employment of day labour or by 
entrusting them to a new contractor. But itis impossible to 
accede to the contention thatthe loss arising from a breach 
of contract by the new contractor is a natural or likely result 
of the breach of contract by Mr. O’Shaughnessy. The fact 
that the appellant, the new contractor, is the assignee of 

Mr. O’Shaughnessy’s benefits under the original contract does not 
in the least affect the question ; and the case of the “ Arbitration 
between the Yeadon Water Works Company and Binns?” and 
the explanation to S. 73 of the Indian Contract Act both of 
which are strongly relied upon by the respondent’s counsel have 
. no bearing whatever upon the question. The Company does not in 
this suit claim to set off any lossit sustained by reason of the 
appellant’s breach of contract, against any balance (that may be 
due to him as Mr. O'Shaughnessy's assignee) out of Mr. O’Shaugh- 

nessy's security amounts; infact it is admitted that the accounts 
betweon the appellant and the Company in respect of his own 
contract have been fully adjusted. We therefore hold that the 
respondent can, as against Mr. O’Shaughnessy claim as damages, 
the cost of the special establishment from the 3rd June only up to 
the 24th September 1900. Such cost according to the Company's 
accounts amounts only to Rs, 8,464-8-4 which portion alone can be 
deducted from the security held by the Company. 

T. [1897] 1 Q. B. 562. 2.12 L. T. 538. 
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Mr, Scott, Mr. Pawley and Mr. Stoney (Engineers of the 
Company) have all deposed that the special establishment was | | 
continued for the purpose of the completion of the works left 
unfinished by Mr. O'Shaughnessy. The appellant’s pleader contends 
that some deductions ought to be made from the costs of the 
establishment. But as the statement of the Engineers*was left 
unchallenged and nothing has been elicited (in cross-examination) 
which would warrant any deduction (on account of the bridge’ 
No. 10 or other works unconnected with the contract in question), 
it is not possible to allow any deduction from the cost “of the 
establishment, 


The other item of damages alleged in para. 9 of the written 
statement is very indefinite and our attention has not been drawn to 
any evidence showing the nature of the damage or that the same 
was in the contemplation of the parties, (when the contract was 
made) as the probable result of delay in the completion of the : 
Re-alignment Line. It is explained to us that the expenses in work- 
ing the line would, to the sole benefit of the Mysore Durbar, be | 
reduced by about 10 per cent. by the Re-alignment Line and that ` 
the delay in the completion of this line resulted in a loss to the 
Mysore Durbar so long as the working of the old line had to be 
continued during such délay. This no noubt might have been in 
the contemplation of the Company; but there is no evidence to | 
show that this was known or communicated to Mr. O'Shaughnessy 
and we agree with the learned Judge who tried the case that the 
damages claimed on account of the loss of the profits anticipated 
by the Company under this head are too remote and cannot be 
allowed. 


The appellant will be entitled to charge intérest at 6 per cent, ' 
upon the Rs. 3,000 Government security (together with the interest 
accrued thereon up to the 24th September 1900) and on the sum 
of Rs. 3,988-3-5 (the amount of the 10 per cent. deductions from 
bills) only from the 24th September 1900 (when the works ought 
to have been finished under the new contract). Credit must be 
given to the respondent in the sum of Rs. 3,564-8-4 being the vost 
of the special establishment from the 8rd June to the 24th Septemb or 
1900. 


PART XIL] THE MADRAS LAW JOURNAL REPORTS. 497 
We, therefore, allow the appeal and give the plaintiff a decree 

for the balance of Rs. 3,586-0-0 due to him with interest thereon 

at 6 per cent. from the 24th September 1900 till date of payment. 


Though in the notice (dated the 19th June 1900) Exhibit 26, 
the Company took the right view and merely stated that the 
security and deposit would be appropriated against any loss which 
. the Company might incur by the breach of the contract, yet notice 
(Exhibit NN) was subsequently given to the plaintiff claiming the 
wholeeamount of the security and the deposits as having been 
forfeited to the Company by reason of Mr. O’Shaughnessy’s breach 
of contract. The appellant was therefore driven to the necessity of 
bringing this suit; and the respondent must bear his own costs and 
pay the appellant’s costs throughout, pleader’s fee however being 
allowed only on the amount decreed in favour of the appellant, 
viz., Rs. 8,586. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Boddam and Mr. Bhashyam Aiyangar. 
Muthuvaien represented by his Agent 


Venkatramier pe ... Appellant* (Appellant in C. 

M. A. No. 148 of 1902, on 

v. the file of the High Court.) 

Periasami [yen and others... .. Respondents (Respondents 
‘an do.) ` 


Civit Procedure Code, S. 588—Letters Putent, 8. 15—Meaning of “final "—Judgment of 

a single Judge of High Cowrt—Appealability. 

The word ' final" in the concluding sentence of S. 588, Civil Procedure Code, is 
used not in the sense that a judgment or order falling under that section is not subject 
to review by the same court or to revision by the High Court or to appeal to His 
Majesty in Council, but in the sense that there shall be no second appeal to a Court 
of a higher grade. 

A judgment passed by a single judge of a High Court in an appeal from an order 
mentioned in S. 588, Civil Procedure Code, is appealable under S. 15 of the Letters 
Patent. : 

Hurrish Chunder Ohowdhry v. Kalisunderi Debi! and Subapathi Chetti v. Narayana: 
sami Chetti? referred to. 


* L P. A. No. 14 of 1903. 11th September 1903, 
l. I.L. R., 9 C. 482, 2. I, L. R, 25 M. 555, 


Muthuvaien 
v. 
Periasami 
Iyen. 


Muthuvaien 
v. 
Periasaini 
lyen. 


- 
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Applieation under S. 18 of the Letters Patent presented 
against the Judgment of the Honourable Mr. Justice Davies, dated 
19th January 1908, passed in A. A. O. No. 148 of 1902, preferred 
from the order of the Subordinate Judge's Court of Kumbakonam, 
dated 20th August 1902, in C. M. P. No. 544 of 1902 in A. 8. 
No. 48] of 1901. 


P. S. Sivaswami Atyar and C. V. Krishnaswamt Atyar for 
appellant. 

T. Natesa Avyar for respondents. 

The Court delivered the following 

JUDGMENT :—Although the matter immediately dealt with 
by the Privy Council in Hurrish Chunder Chowdhry v. Kalisunderi 
Debit, and by this Court in Sabapathé v. Narayanasamai? related 
to the opening sentence of S. 588, Civil Procedure Code, and it. 
was held that S. 585 does not operate to control S. 15 of the 
Letters Patent which provides for an appeal from the Judgment of 
single judge of the High Court to the High Court, yet the reason- 


. ing upon which the decisions proceed and particularly the decisions 


in Subapathi v. Nurayanasami? are equally applicable to the 
construction to be placed on the concluding sentence of S. 9858. 
Civil Procedure Code, declaring that orders passed in appeals under 


- that section shall be final. 


It is clear that the word ‘final’ isnot used in the sense that it 
is not subject to review by the same Court or to revision by the. 
High Court or to appeal to His Majesty in Council under S, 595, 
Civil Procedure Code. 

The word ‘final’ is used in the section simply in the sense that 
there shall be no second appeal to a court of a higher grade, and in 
this view it is not inconsistent with the provision made by 8. 15 
of the Letters Patent in appeals from the judgment of one judge 
of the High Court to the High Court. i 


We, therefore, overrule the preliminary objection. On the. 
merits there is no grouud for this appeal. 


This appeal is dismissed with costs. 





1 IL. L. R, 9 C. 482. 2. I. L. R., 25 M. 556. 


1 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Boddam and Mr. Justice Bhashyam Aiyangar. 


Achutan Nair and another... e. Plaantaffs.* 
UV. 
Kunjunni Nair aud another e Defendants. 


Act IX of 1887, Schedule II, Arts. 11 and 88—Juntor member of a tarwad—Claim against Achutan'N: 


Karnavan to enforce rights in respect of tarwad property—Suit cognizable by 
Small Cuse Court. 


°A claim by the junior members of a tarwad against the karnavan to enforce 
their rights to participate in the joint enjoyment of the tarwad property according 
to a family karar is not “a suit relating to maintenance” within the meaning of 
Art. 88, Schedule II of Act IX of 1887, but is “a suit for the enforcement of a right to 
or interest in immoveable property " of the tarwad and is not cognizable by a Court 
of Small Causes under Art. 11, Schedule TI of Act 1X of 1887. 


Case stated under S. 646(B), Act XIV of 1882, by the 
District Judge of South Malabar at Calicut referring for the orders 
of the High Court the S. C. Suit No. 961 of 1902 on the file of the 
Subordinate Judge’s Court at Palghat. 


Parties not represented. 
The Court expressed the following 


OPINION :—The suit is brought by the junior members of a 
tarwad against the karnavan and their claim is to enforce their 
right to participate in the joint enjoyment of the tarwad property 
in accordance with the terms of the family karar. The case 
referred to by the Subordinate Judge is the claim of a female 
anember of a joint Hindu family under the Mitakshara law to 
separate maintenance and is wholly different inasmuch as she is 
not a joint owner with the other members, but is entitled only to 
maintenance. 

This suit, therefore, is not “a suit relating to maintenance" 
within the meaning of Art.38 of the 2nd Schedule of Act IX of 
1887, but itis within the meaning of Art. 11 of the same schedule— 
“a guib for the enforcement of right to or interest in immoveable 
property ” of the tarwad, aud in that view it is not cognisable by 
a Court of Small Causes. 


* Referred Case No. 4 of 1903. 14th September 1903. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Boddam and Mr.Justice Bhashyam A1yangar. 
K. Thiruvengidacharjar — ... ... Appellant* (Plaintiff). 

v 


Ranganatha Aiyangar and others ... Respondents (Defendants 
l 11093,5108) à 
Transfer of property—Transfer of immoveable property—Compromise of claims—Sale, 
gift or exchange— Writing unnecessary. 

A transfer made in compromise of a claim is neither a sale nor a gift nor an 
exchange and no writing is necessary under the Transfer of Property Act to validate 
the same though such transfer may relate to immoveable property. a 

Where land belonging to the plaintiff's sister was sold by plaintiff and liis brothers 
to a stranger and certain other land belongiug to the family was ullowed by the plain- 
tiff and his brothers to be retained and enjoyed by the sister and excluded from the 
family partition. 

Held (1) thatthe sister acquired a good title to the same, 

aud (2) thot the plaintiff could not get any share in the same. 

‘Second appeal from the decree of the District Court of Chin- 
gleput in A. S. No. 181 of 1901, presented against the decree of 
the Court of the District Munsif of Chingleput in O. S. No. 270 of 
1899. 

C. V. Anantakrishna Aiyar for appellant. 

T. V. Seshagiri Atyar for respondents. 

The Court delivered the following ; 
JUDGMENT :—The decision is clearly right as regards items 


' Nos. 2 to.5. 


As regards item No. 1 whether the same was transferred by 
the father or by the brothers, it is not invalid by reason that it is 
not in writing registered. Itis clear from paragraph 17 of the 
Munsif's judgment that some other land belonging to the sister 
was sold by the. plaintiff and his brothers about three years before 
the partition from which item No. 1 was excluded. The sister, 
therefore, had a claim against the brothers in respect of their having 
disposed of her land. Itis, therefore, clear that plaint item No, 1 


. was allowed by the brothers to be retained and enjoyed by the 


sisber by way of compromise of her claim in respect of the land 
belonging to her which they had-sold. Such being the real charac- 
ter of the transaction, itis nob a gift nor a sale nor an exchange 
under the Transfer of Property Act. No writing therefore was 
necessary and this appeal is dismissed with costs. 


& S. A. No. 190. of 1902. -14th September 1903, 
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Present :—Sir Charles Arnold Wbite, Chief Justice. 
Mr. Justice Subrahmania Aiyar, and Mr. Justice Boddam. 


Parthasarathy Appa Row ... Appellant* (lst Counter-Petitioner, 
R Pliff). 
v. 


Appa Row and another  ... Respondents (Petitioner and 2nd 
Counter Petitioner, 1st and 2nd 
Defendants.) 


Civil Procedure Code, S. 502—Conditions of applicability—Property or fund in another Parthasara- 
court.in another swit—Person clearly entitled—Jurisdiction of court. thy nop 


Held, by the Full Bench (Subramania Aiyar, J., dissenting), that an order under Rangiah 
5. 502, Civil Procedure Code (for delivery of money) cannot be made. Appa Row. 


(a). Where the party making the admission does not hold the property or other 


thing which the, party applying for the order seeks to have delivored to 
him, 


or (b). Where the property or other thing is held by another court to the credit 

of another suit. 

Where, therefore, the Medur Ranee brought a suit against Papamma Row for 
recovery of the Medur estate nnd jewels and other moveable properties, and Papamma 
Row was appointed receiver and directed to deliver the jewels, cash, &c., io the 
Madras Bank at Coconada to the credit of the suit, and there wasa sum of ten lakhs 
of Rupees to the credit of this suit, and after the Medur Rap ee’s death the litigation 
was continued by the next heirs and was pending on appeal in the High Court, and 
litigation also ensued after Papamma Row’s death among the next heirs after Pap- 
amma Row for Nidadavolu and Medur estates, who were also parties to tne Medur 
litigation, and in such litigation it was admitted by all the parties that the defen- 
dants would be entitled to at least one-third, and ono of the defendants applied 


under S. 502, Civil Procedure Code, for one-third of the cash in the Bank to the credit 
of the Medur suit. 


Held—(Subrahmania Aiyar, J. dissenting) that S. 502 did not apply. 


Per Subrahmania Aiyar, J:— 


(1) S. 502, Civil Procedure Code, is not confined in its operation to cases where 


the money or thing capable of delivery is actually held by a party to the 
suit. 

(2) 'Phe inherent power of a court could not be invoked except for the limited 
purpose .of preserving and enforcing order, securing efficiency and pre- 
venting abuse of process in the exercise of a jurisdiction which the court 
otherwise possesses 


(3) That the custody by a court of property belonging to litigants does not give 
the court any arbitrary power over it. 


* A. A. O. No. 140 of 1902, 20th August 1903, 


Parthasera- 
thy App ow 
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(4) That though such custody cunnot be interfered with by the orders of another 
court this is but a rule of comity intended solely to avoid unseemly 
collisions in the execution of process of different authorities. 


(5) That the rule in question is not a rigid and inflexible one, but is capable of 
adaptation to circumstances and can never be worked so as to defeat or 
obstruct the doing of justice in due course, and consequently in no way 
interferes with the power of a court other than that having custody to pass 
orders touching the property where it has jurisdiction to pass tbe orders 
and bind the parties in connection with whose litigation the custody of 
ihe other court began. 


(6) It is incumbent on the court having the custody on due application being 
made to it to give effect to such an order in so far as it is not inconsistent 
with tho performance of its own duties respecting the property in the 
litigation before itself. 


Per Arnold White, C. J., (Boddam, J. concurring). 


(1) Where property is the subject of legal proceedings the court has, no doubt, 
jurisdiction in certain circumstances to allow the payment of the income of 
ihe property to parties interested. 


(2) At any rate a High Court in this country has jurisdiction to make an order 
pendente Lite for the payment of moneys in the hands of a receiver, to 
one of the parties to a suit. 


» 
. 


Appeal from the order of the District Court of Godavari, 
dated 15th September 1902, passed on C. M. P. No. $10 of 1902 in 
O. S. No. 44 of 1899. 


C. Sankaran Nair, S. Gopalasamy Aiyangar and C, R. Tiru- 
venkatachariar for appellant. 


T. Rama Row, V. Krishnaswami Atyar and P. E. Sundara 


Aiyar for respondents. 
The Court delivered the following 


JUDGMENT :—Tue Curr Justicz.—This is an appeal 
against an order of the District Court of Godavari directing the 
payment out of Court of one-third of certain moneys standing to 
the credit of Original Suit No. 35 of 1895 in the Suborainate 
Judge’s Court of Masulipatam on security being furnished. The 
material facts and dates with reference to the circumstances in 
which the application was made are as follows :— 


In 1895 the Medur Ranee instituted Original Suit No. 385 of 
1895 in the Masulipatam Court to recover possession of the Medur 
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2nd prayer of the petition -on the ground that there were practi- 
cally no funds in the Receiver’s hands out of which payment could 
be made. But he ordered the payment out of one-third of the 
money in Court subject to sesarity b:ing furnished. The ist 
defendant in the suit in which the application was made (Original 
Suit No. 44 of 1899) did not appeal against so much of the order 
of the District Judge as declined to'order the payment out cf 
“moneys in the hands of the Receiver appointed in that suit. The 
moneys which the District Judge ordered to be paid out of Court 
were moneys which had been paid into the Masulipatam Court to 
the credit of the Masulipatam suit under the order of the High 
Court, dated July 29th, 1898. Iam of opinion that the District 
Judge had no jurisdiction to make this order. It isno doubt true 
that the plaintiff in Original Suit No. 44 of 1899 (the present 
appellant) is at the most, according to his own case, only entitled 
to one-third of the properties in question, tht it is part of his case 
that the present Ist respondent is entitled to one-third of the pro- 
perties, and that the parties to the two suits are the same. But this 
state of things does not give jurisdiction te the Godavari Court to 
deal with moneys which had been paid into another Court of 
co-ordinate jurisdiction, in another suit, under the orders of the 
High Court. The District Judge was of opinion that S. 502 of the 
Civil Procedure Code apphe.l since the money was held on behalf 
of the parties to thè two suits. | 


The section runs as follows ;:— 


“When the subject-matter of a suit is money or some other 
thing capable of delivery, and any party thereto admits that he 
holds such money or other thing as a trustee for another party, or 
that it belongs or is due to another party, the Court may order tho 
same to be deposited in Court or delivered to such las& named 
party, with or without security, subject to the further direction. of 
the Court.” | 


On the true construction of the section it seems to me that it only 
applies when the party making the admission holds the property 
or other thing which the party in whose favour the order is made 
seeks to have delivered to him. But even adopting the construc- 
tion for which Mr. Krishnaswami Alyar contended, and assuming 
that the section was intended to apply to a case where the property 
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is not held by the party making the admission, the section, in my 
opinion, would not cover a case where the money was held by 
another Court to the credit of another suit. ‘The District Judgein 
paragraph 18 of his order directed that this one third share should 
be attached, and Mr. Krishnaswami Aiyar, so far as T could follow 
his argument upon the point, sought to support the order on the 
eround that the one-third share could be regarded as “attached ” 
within the provisions of S. 272, Civil Procedure Code. In the first ' 
place the order is not, and does not purport to be, an order of 
attachment. There could be no attachment in Original Suit No. 44 
of 1899 for the reason that there is, as yet, no decree in the suit. 
In the second place the section merely provides a special method 
of attachment in a case in which the Court ordering the attachment 
has jurisdiction to make the order. The words “ subject to the 
further orders of the Court from which the notice issues” presup- 
pose that it is competent for the Court to make the further orders 
referred to in the section. In my opinion it was not competent for 
the Godavari Court to make any order with reference to the moneys 
in the Sub-Court of Masulipatam standing to the credit of the 
Masulipatam suit. Where property is the subject of legal proceed- 
ings there is no doubt jurisdiction in certain circumstances to allow 
the payment of the income of the property to parties interested. 
In England this jurisdiction is recognized in R. S. O. Order 50, 
Rule 9, which reproduces the provisions of the old Chancery Proce- 
dure Act. I feel no doubt that at any rate a High Court in this 
country has jurisdiction to make an order pendente lite for the 
payment of moneys in the hands of a Receiver to one of the parties 
to a suit. For àcase in which this jurisdiction was exercised, see 
Motivahu v. Premivahw. In the present case if a proper appli- 
cation were made in the proper Court an effective order as to the 
disposition of the fund in Court could be made. Iam of opinion that 
there was no jurisdiction in the Godavari Court to make the order 
complained of, and I think it should be set aside. 


Boppan, J.::—I agree. 


SuBRAHMANIA Aryan, J. :— The facts of the case, which are all 
undisputed, having been fully set out in the judgment of the learned 








l I.L. B., 16 B. 611. 
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Chief Justice, I shall, without repeating them, proceed at once te Parthasara- 


i ; HM ME i ] ; thyAppa Row 
consider the questions which in my opinion arise for determination. ies 
angia 
They are :— Appa Row. 





1. Whether the District Court had power to direct payment e ci 
to the lst respondent of the amount referred to in its 
order, notwithstanding that the money was not in the 
hands of either of the other parties to the litigation, the 
appellant or the 2nd respondent. 


2. Whether, assuming the District Court had such power, it 
was precluded from directing the payment by the mere 
fact that the fund out of which the payment was to be 
made, was in the custody of another Court of co-ordinate 
jurisdiction (viz. of the Sub-Court of Masulipatam), 
without any reference whatever to the circumstances of 
the litigation in connection with which the money came 

‘into the custody of that Court and to the rights possessed 
by the parties in that fund. 


3. And lastly whether, if the order of the District Judge is 
not open to question on either of the above grounds, it was rightly 
passed on the merits. 


Now the first question depends on the construction of S. 502 
of the Civil Procedure Code which runs thus :—‘‘ When the subject- 
matter of a suit is money or some other thing capable of delivery, 
_and any party thereto admits that he holds such money or other 
thing as a trustee for another party, or that it belongs or is due to 
another party, the Court may order the same to be deposited in 
Court or delivered to such last named party, with or without secu- 
rity, subject to the further direction of the Court.” 


I can see no warrant at all either in the language or the 
-reason of this provision, to confine its operation only to cases 
where the money or the thing capable of delivery is actually held 
by a party to the suit. If the intention of the legislature was so 
to confine it, it was of course the easiest thing to have made that 
intention clear, For instance that could have been done by 
inserting after the words ‘capable of delivery’ the short clause 
“and is held by a party to the suit” ing for the 
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Parthasara- words “ any party thereto "immediately following, the words “such 
thyAppa Row ; : i : ; 

v. party." To adopt the construction suggested on behalf: of the 

rae appellant is to import into the section the material words suggested 

REEL E above or something to that effect. It cannot be said that the 

Aiyar, J. introduction of such material words is necessary to avoid any absur- 

dity or incongruity or the like, which would result from tlfe adop- 

tion of the strictly grammatical construction ef the section. No 

liberty being taken with the language of the section, it follows that 

‘the order contemplated by the section can be passed whether the 

money or other thing is in-thé hands of a party to the litigatién or — 

not, so long of course as such order is enforceable without infring- 

. ing the rights of a person not a party to the suit. | 


There is nothing in the reason of the provision which should 
make us hesitate to accept this conclusion as the rightone. In fact 
all considerations on that score will, I think, be found to point in its 
favour. As.might have been expected, the learned pleaders for 
the appellant did not shrink from urging that under the law of 
this country a Court has no power prior to decree to make any such 
order as is contémplated by S. 509, Civil Procedure Code, in respect 
of property in its own hands, even though the conditions as to the 
property bemg the subject-matter of the suit and the admissions 
as to the title thereto were present. As to whether such an order 
could be passed in virtue of any inherent authority in the Court, 
it may be observed that no power of the kind is claimed in respect 
of property in the hands of a party. It has to be borne in mind 
that there is an essential distinction between a Court’s inherent 
power and its jurisdiction. I am not aware of any authority which 
supports the view that the inherent power of a Court could be 
invoked except for the limited purpose of preserving and enforcing 
order, securing efficiency and preventing abuse of process in the 
exercise of a jurisdiction which the Court otherwise possesses. 
This being so, unless S. 502, Civil Procedure Code, is held applic- 
able to:such a case, it would follow that the legislature, while 
taking the trouble to enable a Court to pass orders as to property 
in the hands of a party, in the circumstances contemplated by the 
section, has left unprovided the case of property otherwise similar- 
ly circumstanced, because of the more advantageous fact that it is 
in its own hands. I. therefore, unhesitatingly come to the conclusion 
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bhat the restricted construction sought to be put upon the section is Parthnsara- 
untenable and that the District Court had power to direct the orap a idi 
payment, notwithstanding that the money was not held by any of Rangiah 


Appa Row, 
the parties to the suit, provided that the order was otherwise — 


Subrahmania 
sustainable. Aiyar, J. 


Passing to the next question, it is to be observed that the con- 
tention as to this on behalf of the appellant rests on the extraordi- 
nary assumption, that once property in litigation passes into the 
custody of a Court, such custody becomes somehow completely. 
disconnected with the matters in litigation and the rights of the 
parties concerned—that it has a magic about it which would pre- 
clude any other tribunal having jurisdiction over other litigation 
in respect of the same property and entitled by its adjudication to 
bind the parties litigating in the Court having custody, from 
passing any order affecting the property even ‘though the execution 
of, or the giving effect to, such order in no way conflicts with any 
decrees or orders passed or to be passed by the Court having the 
custody. The very statement of this assumption is to my mind 
sufficient to expose its fallacious character. No cases were cited 
in the argument throwing light on the point and apparently the 
question is new to this country. So faras I am aware there is little 
English authority bearing on the point and this is possibly because 
the conditions of judicature in England have scarcely admitted of any 
such question of conflict arising. If, however, we turn to the United 
" States, such questions; owing to the existence side by side of 
Federal and State Courts, have arisen not infrequently and a 
rumber of cases are to be found in the reports of the tribunals of 
that country, dealing, with suficient fulness and clearness, with 
the main principles applicable to the matter and the working 
thereof in actual practice. It is, however, enough for the present 
purpose to refer to a few of them. 


Buck v. Colbath! decided by the Supreme Court of the United 
States in 1865, seems to be a leading authority. There the facts 
were these, Buck, Marshal of the United States, having in his 
hands a writ of attachment against certain parties, levied the same 
upon certain goods. Colbath who was not among these parties 
brought an action of trespass in a State Court against Buck for 

l. Wallace, p. 334, 
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taking the goods. At the trial, Colbath proved his ownership and 
Buck relied solely on the fact that he was Marshal and held the 
goods under the writ. The defence of the Marshal was held 


unsustainabl e. 


Though so far as the facts go, the present case is different, yet 
as the law relating to the matter under consideration is elaborately 
expounded in the judgment, and as some dicta in an earlier decision 
of the same tribunal connected with the matter and likely to give 
rise to misapprehension are explained, it may bo well, notwith- 
standing their length, to extract the following passages :— ° 


“Tt must be confessed that this decision (freeman v. Howe!) 
took the profession generally by surprise overruling as it did the 
unanimous opinion of the Supreme Court of Massachussets as well 
as the opinion of Chancellor Kent in his Commentaries (Vol. L, 
410). We are however entirely satisfied with it and with the 
principle upon which it is founded, a principle which is essential 
to the dignity and just authority of every Court and to the comity 
which should regulate the relations between all Courts of concurrent 
jurisdiction. That principle is that whenever property has been 
seized by an officer of the Court by virtue of its process, the pro- 
perty is to be considered as in the custody of the Court and under 
its control for the time being, and that no other Court has a right 
to interfere with that possession unless it be some Court which may 
have a direct supervisory control over the Court whose process 
has first taken possession, or some superior jurisdiction in the 
premises. * * * * * A departure from this rule would lead 
to the utmost confusion and to endless strife between Courts of 
concurrent jurisdiction, * * * * * 

“This principle, however, has its limitations; or rather its Just 
definition is to be attended. It is only while the property is in 
the possession of the Court either actually or constructively that 
the Court is bound or professes to, protect that possession from the 
process of other Courts. Whenever the litigation’ is ended or the 
possession of the officer or Court is discharged, other Courts are at 
liberty to deal with it according to the-rights of the parties before 
them whether these rights require them to take possession of the 


1. 24 Howard, 450, 
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property or not. The effect to be given in such cases to adjudica- Parthasara- 
! thyAppa Row 
tions of the Court first possessed of the property depends upon v. 
"EE € ; Rangiah 
principles familiar to the law ; but no contest arises about the mere Appa Row. 
possession and no conflict but such as may be decided without 


Subrahmanin 
unseemly and discreditable collisions, * * * * 


“Itis obvious  AiyarJ. 
that the action of trespass against the Marshal in the case before 
us does not interfere-with the principle thus laid down and limited. 
The Federal Court could proceed to render its judgment in the 
attachment suit, could sell and deliver the property attached and 
have its execution satisfied without any disturbance of its proceed- 
ings or any contempt of its process. While at the same time, the 
State Court could proceed to determine the questions before it 
involved in the suit against the Marshal without interfering with 
the possession of the property in dispute, * * 3 * s x x 


‘Seizing upon some remarks in the opinion of the Court in the 
case of Freeman v. Howe! not necessary to the decision of that case, 
to the effect that the Court first obtaining jurisdiction of a cause 
has a right to decide every issue arising in the progress of the 
cause and that the Federal Court could not permit the State Court 
to withdraw from the former the decision of such issues, the counsel 
for the plaintiff in error insists that the present case comes within 
the principle of those remarks. 


“It is scarcely necessary to observe that the rule announced is 
one which has often been held by this and other Courts, and which 
is essential to the correct administration of justice in all countries 
where there is more than one Court having jurisdiction of the same 
matter. At the same time it is to be remarked that it is confined 
in its operation to the parties before the Court or who'may, if they 
wish to do so, come before the Court and have a hearing on the 
issue 80 to be deided. * * But it is not true that a Court 
having obtained jurisdiction of a subject-matter of a suit and of 
parties before it thereby excludes all other Courts from the right 
to adjudicate upon other matters having a very close connection 
with those before the first Court, and in some instances requiring’ 
the decision of the same questions exactly. 


“In examining into the exclusive character of the jurisdiction 
of such Courts, we must have regard to the nature, remedies, the 





cr 
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character of the relief sought and the identity of the parties in the 
different suits. For example, a party having notes secured by a 
mortgage on real estate, may, unless restra:ned by statute, sue in 
a Court of Chancery to foreclose his mortgage, and in a Court 
of law to recover a judgment on the notes and in another Court 
of law in an action of ejectment to get possession of the land. 
Here in all the suits the only qaestion at issue may be the existence 
of the debt mentioned in the notes and mortgage; but as the relief 
sought is different and the mode of proceeding is different, the 
jurisdiction of neither Court is affected by the pr oceeding™ in the 
other. And this is true notwithstanding the common object of all 
suits may be the collection of the debt. The true effect of the rule 
in these cases is; that the Court of Chancery cannot render a 


" judgment for the debt, nor judgment of ejectment but can only 


proceed in the own mode, to foreclose the equity of redemption by 
sale or otherwise. The first Court of law cannot foreclose or give 
judgment of ejectment, but can rendér a judgment for the payment 
of the debt; and the third Court can give the reliet by ejectment 
but neither of the others. And the judgment of each Court in the 
matter properly before it is binding and conclusive on all other | 
Courts. This is the illustration of the rule when the parties are 
the same in all three of the Courts, 

“The limitation of the rule must be much stronger and must 
be applicable under many more varying circumstances when persons 
not parties to the first proceeding are prosecuting their own 
separate interests in other Courts. 

“The case before us is an apt illustration of these remarks. 
The proceeding i in the attachment suit did not involve the title of 
Colbath to the property attached. The whole proceeding in that 
Court ending as it might in a judgment for the plaintiff, an execu- 
tion and sale of the property attached and satisfaction thereby of 
the plaintiffs debt, may be and in such cases usually is carried 
through without once requiring the Court to consider the question 
of title to the property. That is all the time a question between the 
officer or the purchaser at his sale, on the one side, and the adverse 
claimant on the other. There is no pretence, nor does any one 
understand that anything more is involved or concluded by such 
proceedings, than such title to the property as the defendant in 
attachment had, when the levy was made. — 
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“Hence it is obvious that plaintiff in error is mistaken when a eae 
he asserts that the suit in the Federal Court drew to it the question Y 
of title to the property and that the suit in the State Court against Pees ea 
the Marshal could not withdraw that issue from the former Court." Cx M 
: Subrahmania 
s ; Aiyar, J. 
Reference may uext be made to the decision of the Supreme 
Court of Illinois in Plume and Atwood hanuufacturing Co. v. Caldw.ll 
Which strikingly brings out the necessarily intimate connection 
which exists between the custody of property by a Court and the 
rights of the parties concerned, and further shows that their acts 
pending such custody may enable another Court to pass decisions 
touching the property, in short, transfers jurisdiction over the 
property to that Court. The facts briefly were :— 
A corporation in Chicago had become insolvent. Writs of 
attachment had been issued at the instance of certain creditors of 
the corporation by a Circuit Court of the United States and pro- 
perty seized by the Sheriff thereunder. A voluntary assignment 
in favour of the creditors was then made and an assignee appoint- 
ed. Wher the assignee sought to reduce the assigned property 
to possession he found it in the hands of the Sheriff who claimed 
the right to hold the same subject only tothe order of the Court 
which issued the writs. However, the creditors at whose Instance 
the writs had been issued and the seizure made gave their consent 
to an order by the County Court upon the Sheriff to pass possession 
to the assignee subject to the lien, if any, in their favour arising by 
reason of the seizure. It was held that the property passed from 
tke, jurisdiction of the Circuit Court Which made the seizure and 
had the custody to tho County Court which had Jurisdiction over 
tle assignmer for the benefit of creditors, on the simple principle 
that the jurisdiction of the former Court was one that could be 
waived by the party. The contention raised aud the reasons for 
its being overruled were thus stated :— 


“Appellants deny the jurisdiction of the County Court to 
pass Judgment upon the validity of the liens created by the levy 
of their attachments. They insist. thet the Circuit Court alone 
had jurisdiction over the attached properiy and could alone ascer- 


tain and declare their wights in respect of the same. This point 


l. 29 American State Reports, p. 805 ; 186 Illinois, 163 
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may be conceded if the parties in interest had not by consent in- 
vested the assignee with the possession of the attached property 
and thus clothed the County Court with exclusive jurisdiction in 
respect thereof and in respect of all claims thereon. The only 
defect in -the jurisdiction of the County Court was the want of 
possession ‘by the assignee and when that defect was supplied by 


clothed with full authority to settle all conflicting claims, includ- 
ing questions of priority that might arise in respect of such pro- 
perty. It was entirely competent for the parties to consent, as 
they did, to the order of the County Court directing the Sheriff 
to turn over possession of the preperty to the assignee. Tho rule 
giving exclusive jurisdiction to the Court first acquiring i6 is one 
that parties may waive; and by consent the jurisdiction of the 
Circuit Court was here waived and the property passed into the 
hands ofthe arsignee to be disposed of under the direction of the 
County Court, to all intents and purposes as if the assignee had 
acquired possession prior to the levy, but subject to the lien creat- 
ed by such writs. It is true that the censent of the appellants 
for the transfer of possession from the Sheriff to|the assignee who 
is trustee for all the creditors as well as for the debtor corpora- 
tion, was upon the condition that such transfer should be subject 
to all priorities, liens and rights that might have been acquired 
by the levy of such attachment. The right of all parties to the 
attached property was to remain i statu quo. If appellants by 
their attachments had acquired valid liens, such liens were* to 
remain unaffected by the order on the Sheriff to surrender pos- 
session to the assignee. This determined no right in the credi- 
tors, but left such rights for future adjudication by the Court 
having jurisdiction of the insolvent’s property. lf the bank 
appellant had a prior lien by the levy of its execution, it was to 
continue a lien until the debt was paid. If, on the other hand, 
execution was obtained by fraud, or was preferential, then it 


would be set aside. And the same is true in respect of the * 


attachments. These and all other questions by the voluntary 
surrender of the property to the assignee, were;submitted to the 
judgment of the County Court." 


ia 
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The case of Spiller v. Wells’ decided in 1899 by the Supreme 
Court of Virginia may be next noticed. The following passage 
at p. 880 of the American State Reports in the judgment. is all 


that is material here :— 


«he rule established is necessary to the orderly and decent 
administration of Justice. Nothing can be more unseemly than a 
struggle for jurisdiction between Courts; but arule which rests 
for its support upon considerations of convenience however great, 
ang of decency, order and priority however exacting must yield to 
the higher principle which accords to every citizen his right to 


have a hearing before some Court.” 


This extract shows that the jurisdiction arising from custody 
of property by a Court cannot bar the trial of a question relating 
to the property in another Court if such trial cannot be had in 
the Court having the custody. 


The case of Gay Hardie and Company v. Brierfield Coal and 


Iron Company,” decided by the Supreme Court of Alabama in 1891, 
though not a case of property in the custody of a Court, furnishes 
a clear illustration of the ‘statement just made, for there it was 
held that though the trustee of a mortgage bond of an insolvent 
corporation had procured in a Circuit Court of the United States 
a decree for foreclosure and sale of property, the simple contract 
creditors of the corporation were at liberty to maintain a bill in a 
State Court to have the issue of the mortgage bonds and the 
decree for foreclosure in the Circuit Court declared fraudulent and 
void as to them. It was laid down that the right to maintain the 
bil rested not merely on the ground that the subject-matter of 
the second suit was not the same as that of the first, but also on 
the ground that the simple contract creditors suing in the State 
Court were without adequate means of asserting their claims in 
the foreclosure suit in the Circuit Court, since they were unable 
to make themselves parties thereto without the consent of the 
complainant therein, and did not occupy that relation to the matter 
or the parties in the suit which would enable them to file a bill 
of review of the decreee and show error apparent on the record. 





l- 70 American State Report, p. 878; 96 Virginia, 588, 
2. 33 American State Reports, p. 122; 94 Alabama, 309. 
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Parthasara- The ground for the decision was thus put by the Court (see p. 186 
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“All authorities recognize the importance of carefully pre- 
Moe serving the boundary line between Courts of concurrent jurisdic- 

H tion in order to prevent conflicts and to preserve in harmony their 
relations to each other.* * * To prevent abuse of the principle, and 
the successful perpetration of injustice or fraud through the forms 
of law, Courts accord to suitors and litigants all necessary latitude ; 
and they are not restricted to any one forum or the adjudication 
of any question or right, provided only that such adjudications 
are not upon questions pending in another Court which had prior 
jurisdiction and provided that its writs or process shall not hinder 
the performance of any lawful mandate of such concurrent Court 
or interfere with or disturb the possession of any Subject-matter 
then in gremi» legis". 


m, From the above authorities and others which I refrain from 
quoting lest this judgment might be unduly encumbered, for in- 
stance, cases of seizure by a State Court of property subsequently 
litigated in Federal Courts on the ground of Maritime liens there- 
on, over which class of litigation Federal Courts alone have juris- 
diction, as to which Moran v. Stu» ges, and the cases cited there- 
in may be consulted, the followii g propositions would be seen to 
ve ciearly deducible :— 


(I). That the custody by a Court of property belonging 
to litigants does not give the Court any arbitra; 
_ ry power over it, 


(ID. that though such custody could not be interfered 
with directly by the orders of another. Court, 
yet this is but a rule of comity intended solely 
to avoid unseemly collisions in the execution of 
process of different authorities, 


(LIT). thatthe rule in question is not a rigid and in- 
flexible one but is capable of adaptation to cir- 
cumstances and could never be worked so as to 
defeat or obstruct the doing of justice in due 


1, 184 United States Reports, p. 256, 
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course and consequently in no way interteres 

with the power of a Court other than that having 

custody to pass orders touching the property 

where ib has jurisdiction to pass the orders and 

bind the parties in connection with whose liti- 

gation the custody of the other Court began, 
and i 

(IY). that it is therefore incumbant on the Court having 

the custody, on due application being made to it, 

to give effect to such an order in so far as it is 

not inconsistent with the performance of its own 

duties respecting the property in the litigation 

before itself 

Itis obvious that there is nothing in the rules thus deduced, that 

is peculiar to any particular country and that they rest on a policy 

necessarily applicable to every system of judicature presenting 

similar conditions. Indeed S. 272 of the Code of Civil Procedure 

on which Mr. Krishnaswami Aiyar relied, not—as I understood 

hini—as dir ectly governing the present case, but only as supporting 

his argum. nb by analogy, contains a distinct recognition of the 

principles referred to in so lav as execution of decrees passed by 

one Court, by attachment of property in the custody of another 

Court, is concerned. 


I ought perhaps to add that no argument against the sound- 
ness of the conclusions come to by me -can be derived from the 
absence of an express provision in the Code pointing out how 
effect is to be given to an order passed under S. 502, Civil Proce- 
dure Code, in respect of property in the custody of another Court. 
But likewise the Code contains no direction as to how a decree by 
-one Court in respect of property in the custody of another Court, 
is to be carried out. Of course on the transmission of the decree to 
the Court having the property, that Court under S. 228 of the 
Civil Procedure Code should direct the property to be dealt with 
according to the decree. And this would be so, not becanse of any 
express direction in the Code in respect of the specific case, but 
because that would necessarily Le the course to be adopted had the 
property been im the custody of the very Court which passed the 
decree. It follows, therefore, that in a case like the present it would 
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be the duty of the Court having the property to direct payment in 
accordance with the order so far as such payment would in no way 
derogate from anything to be done by itself, on due application 
being made to1t. Whether the application isto take the shape 
of a requisition by the Court itself or that of a petition by the 
party interested, is a mere matter of form which in no way affects 
the competenzy of the Court to pass the order or the validity 
there f otherwise. The general principles applicable to the subject 
being apprehended to be as stated above, l shall proceed to 
consider the case with reference to the circumstances of ‘the 
respective litigations in the two Courts. | 

First as to the litigation in Masulipatam, the original plaintiff, 
the Medur Ranee, claimed that she was entitled to the money among 
other properties as her deceased son's heir. ‘This was denied by 
the defendant Papamma Row who herself claimed the property as 
adoptive mother and heir of the deceased. The suit was dismissed. 
Appeals have beenpreferred to this Court in which the present 
appellant is contesting the respondents’ claim in the right relied 
on by Papamma Row. The appeals have not been decided by this 
Court and there is no decree touching the property in question to 
be executed.. In this state of matters Papamma Row’s successors, 
no doubt, may, subject to any order of the Appellate Court in the 
matter, ask the Masulipatam Court to direct payment of the money 
in its custody to themselves. But such an application is, in; the 
circumstances, impossible for the two others entitled on the appel- 
lant’s showing as Papamma Row’s successors are the respondents 
themselves, who deny his right to participate in the fund and bude 
their case on a footing inconsistent with Papamma Row’s alleged 
right itself, viz., that of the Medur Ranee's alleged right. Now 
looking from the point of view of those claiming under the Medur 
Ranee, it is clear they could not obtain any relief, \interlocutory_or 
otherwise, unless they succeeded inthe appeals; and supposing 
they do, no order to be passed in pursuance of the appellate decree 
in such event, can really conflict with the present order directing 
payment of a third of the money in’ the custody of the Court to 
the first respondent, since the party entitled to the benefit of both 
the orders is one and the same person, viz., the first respondent 


himself, who would then be entitled to even more than a third, 
viz., a half, | 
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Obviously therefore in no view of the possible termination of Parthasara- 
: n y 7 -, ; thy Appa Row 
the Masulipate.m litigation can it be said that the order of the v. 
Godavari Court would in any way trench upon any orders to be Rangiah 


Appa Row 
passed by tie Masulipatam Court in respect of the money. oe 
E re E k Subrahmaníia 
» Turning to the Godavari litigation it should be remarked that Aiyar J, 


the appetlant's claim to a share im the moneys is only as one of 
the successors of Papamma Row. That no question between him 
"and the respondents on the footing cn which this suit of the 
appellant rests, could have been or^could be litigated in the 
Masuhpatam Court is patent; for there the Court was called upon 
simply to decide whether the Medur Ranee’s claim or Papamma 
Row’s claim was well founded. If the former be upheld by the 
ultimate decree in that case, that would exclude the appellant 
from any participation in the money, on the very’ hypothesis on 
which his casein both the Courts rests. If, on the other land, 
Papamma Row’s claim be upheld that would result in the confirm- 
ation of the decree dismissing the suit and the Court could not 
go into any dispute arising betweon those entitled to take as 
Papamma Row’s successors inter se. Hence the inclusion by the 
appellant himself of the fund in the custody of the Masulipatam 
Court, among the properties in litigation in the Godavari Court 
and the claim for the division thereof. ‘The appellant having thus 
made the fund a subject of the suit and having had all along 'to 
admit the Ist respondent’s right therein to the extent of a third 
at least, it is impossible to see how it can lie in his mouth to 
question by any reference to the Masulipatam litigation the power 
of the Godavari Court to pass orders respecting it. 

This being so, the order of the District Ju dge, taking S. 502, 
Civil Procedure Code, to be applicable to the case, cannot but bind 
the appellant and the other parties to the litigation and preclude 
any of them from contending to the contrary before the Masuli- 
patam Court in any proceediug coming before it between these 
parües; and the Masulipatam Court must give effect to it since, as 
already shown, no real conflict can in consequence arise between 
the process of the two Courts iu the matter. 

Lastly, as to the merits, they are all in favour of the Ist 
respondent. It was said on behalf of the appellant that the 
appeals to this Court in the Masulipatam suit as well as the 
original suit in the Godavari Court are likely to be disposed of ere 

ą long. Bui the disposal of those mattters cannot bring the object 
e 


G 
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Parthasara-" proposed to be effectuated by this order within measurable distance 
thy Appa Row“. : : f 

ve of its being otherwise accomplished. tis impossible to say what 

ie tee the result will be in the appeals to this Court or in the suit in the 


OPEN Godavari Court and when, if at all, a final decree in favour of the 
Aiyar J. 1st respondent will be passed, seeing that the class of litigants 
before us, disputing about valuable Zemindaris, almost%hink that 
it is beneath their dignity to be content with any but a decision of 
His Majesty in Council. Moreover the passing of the Impartiblé 
Estates Act which tied the hands of the partirs for more than a 
year is an incident sufficient to show the peculiar vicissitudes to 
which litigation in this country is subject. Thöugh it is some year, 
since the litigation between the parties began, she 1st respondents 
admitted on all hands to be entitled to a third, has been unable to 
get ‘a single rupee yet, out of the large acc mulated fund in the 
Masulipatam Court or out of that in the God.vari Court , and he is 
_similarly kept out of the enjoyment of even*his admitted share of 
. the income accruing from time to time out of the Zemindaris, the 
annual net rent of which alone is over two-lakhs of rupees. It is 
not surprising therefore that he has been unable to meet the 
Jemands of his creditors and is threatencd with litigation and loss. 
The appellant, on the other hand, has f'üled to show by anything 
tangible that his interests would suffr by the 1st respondent's 
application being granted. It seers therefore to me that the 
District Court exercised a very proper discretion in making the 
present order which it safeguarded, by the reservation of funds 
vequired to meet all contingencies add by requiring security. 





It remains only to add that the mention of attachment fn the 
Judge’s order should be taken to have reference to what is to be 
done on the receipt of the money. I understand the District Court 

. to say that in order to give effect to its intentions it would treat the 
money when received as in its hands for the satisfaction of the 
Ist respondent’s creditors and would make payment accordingly 
from time to time. 

I would therefore dismiss the appeal with costs. 

Tug Curer Jusrice :—In accordance with the decision of the 
majority of the Court, the order of the District Judge will be 
set aside. | 

The 1st respondent must pay the costs of the appellant and of 
the 2nd respondent here and in the Court below. | 


* —— sanati P 





NOTES OF RECENT CASES. 


Subrahmanya Aiyar J. 
Davies J.. 
e Benson J. 


1902, Dec. 15. 


Cr. R. P. 454 of 1902. 


Criminal Procedure Code, S. 528, Cl. 4— Head of a village 
under, Reg. IV of 1821—Power of Transfer—Case of abusive 
language pending before the head of a village. 


The accused was charged with using abusive language before 
‘the “head of a village”. An application for transfer of this 
case from his file was made to the Deputy Magistrate and the 
Deputy Magistrate transferred the case from the file of the village 
Magistrate to that of the Sub-Magistrate, 


A revision petition was filed by the complainant to the High 
Court. The Chief Justice and Mr. Justice Bhashyam Iyengar | 
before whom the case firs& came on for hearing differed as to tho 
power to any magistrate to transfer a case like this. from the 
file of the village Magistrate. The Chief Justice held that in Cl. 
4 of section 528 the words *' head of a village under Madras Reg. 1 V 
of 1821" had the effect of incorporating section 10 of Reg. XI of 
1816. Mr. Justice Bhashyam Iyengar held that the phrase meant 
“head of a village acting under Reg. IV of 1821" and that the 
power of transfer was restricted only to cases of petty thefts which 
is the offence cognizable by heads of villages under Reg. IV of 
1821. Owing to this difference of opinion their Lordships referred 
the case to a Full Bench. 


Held, concurring in the opinion of Bhashyam Iyengar, J., that 
the power of transfer conferred by Cl. 4 of section 528 is only with 
regard to cases of theft and that the phrase should be read as 
“the head of a village acting under Reg. IV of 1821.” 


V. Krishnaswami Aiyar for complainant. 


V. C. Desikachariar for accused. 





Subrahmanya Aiyar J. ) "o 
Bhaskyam Aiyangar J.^ S. A. 982 of 1901. : 
1908, Jan. 19. f 
Suit for specific performance— Agreement to sell lands—No 
alternative claim for the return of purchase money— Pleadings. 


Plaintiff sued for specific performance of an agreement by 
defendant to sell certain lands in consideration of Rs. 100 alleged 
to have been paid by plaintiff to defendant. The Munsif found 
that the agreement as well as the payment were true and decreed 
specific performance. The Sub-Judge on appeal reversed the*Mun- 
siff’s decree on the ground that though the payment was true, thé 
agreement before it was complete. fell through and that conse- 
quently there was no agreement to be specifically enforced. 


In second appeal it was urged by the plaintiff-appellant 
bhat a decree should have been given in his favour at least for the 
return of the money paid by him. 

Held that in the absence of an alternative claim in the plaint’ 
‘for the return of the purchase money no decree for the same 
could be passed. . 

M. R. Ramakrishna Aiyar for appellant. 


V. C. Seshachariar for respondent, 





Sibel Aiyar J. 
Bhashyam Atyangar J. fa A. 1858 of 190], 


1908, Jan. 19. 
Claim based on emclusive title— Decree on the footing of Jont 
title— Validity of. 


Where the plaintiff claimed exclusive possession of a tank as 
sole owner and a decree for joint possession was given ou the 
finding that plaintiff and 1st defendant were Joint owners of the 


tank and.objection was-taken to the decree on the ground that the 


claim in the plaint was not based on- joint title. 
Held that no valid objection could be taken to. the decree, 
, C. V. Anantakrishna. Atyar- for appellant. 
A. Nilakanta Aiyar for respondent. 


_— — 


E 
' . Bensond. | AM 
Bhashyam Avyangar J. C. M. S. A. 35 of 1902. 
1908, Jan. 20. , 


Civil Procedure Code, Ss. 202, 244— Appeal from order under 
* S. 282, 


“An application for execution under section 232 was putin before 
e the District Munsif by the assignee of the decree. The decree sought 
to be executed was one passed in appeal by the Sub-Judge rever- 
sing the decree of the District Munsif The Munsif dismissed the 
application, holding that the proper court to apply to is the Sub- 
Court. On appeal against the order of the Munsif the Sub-Judge 
reversed it and remanded the case to be dealt with according to 
jaw. A review petition was subsequently putin by the judgment- 
debtor before the Sub-Judge onthe ground that no appeal lay to 
him from the Munsif’s order under S. 282. The Sub-Judge grant- 
ed the review and dismissed the original appealto him on the 
ground that no appeal lay. Hence this second appeal. 


Held that an order passed under section 232 for the 
purposes of appeal falls within the purview of the last clause of 
section 244 and therefore an appeal lay. 


I. L. R., 25 M. 545 followed. 
V. Ramesam tor appellant. 


P. Nagabhushanam for respondent. 


d Benson J. | 
Bhashyam Asyangar J. C. k. P. 87 of 1902. 
. 1903, Jan. 20. 

Civil Procedure Code, S. 3815—Sale proceeds vateably disiri- 
buted between decree-holders—Suit by third party impleading only 
some decree-holders—Adjudication that judgment-debtor had no 
saleable interest—Purchaser’s subsequent sust for refund of pur- 
chase, money against a decree-holder who was no party to the suit. 


Defendant is the petitioner. He was one of the decree-holders 
among whom the sale proceeds of the property purchased in court 
auction by the plaintiff were distributed. Subsequent to the sale 
and distribution a claimant brought a suit impleading the plaintiff, 


4 
purchaser, and the decree-holders who brought the property to 
sale but without making the other decree-holders of the judgment- 
debtor including this defendant parties. It was found in that suit 
that the judgment-debtor had no saleable interest in the property.  . 
The plaintiff-purchaser was consequently deprived of the property * 
and hence this suit by him against the petitioner for the sum 
realized by him. The lower Court was of opinion that the adjudi- 
cation in the former suit between the claimant and other decree- 
holders is binding upon the defendant in the absence of fraud and 
granted a decree for plaintiff. Hence the revision petition. | 

Their Lordships held following 16 M. 361 that the former 
judgment is no legal evidence against the petitioner to prove that 
the judgment-debtor had no saleable interest in the lands sold in- 
asmuch as the petitioner was no party to the original suit and 
remanded the case for disposal after allowing the parties to ` 
adduce evidence on the point. . 

J. L. Rosariozfor petitioner. 


V. Ryru Nambiyar for' respondent. 





Benson J. 20 
Bhashyam Atyangar J, fe M. 8. A. 37 of 1902. © 
1908, Jan. 21. 
Foreclosure decree—Final decree—Application within one 
year— Notice not necessary. — i 
Where after the expiration of the time fixed for redemption 
in a foreclosure decree which was subsequently not extended, And 
. alter one year from the date of decree the decree-holder applied 
for a final decree for foreclosure and an order absolute and for | 
delivery of possession was passed but without notice to the judg- 
ment-debtor, 
Held, that no notice was necessary and that the order was . 
perfectly valid. | 
I. L. R., 22 M. 133 not followed. | E ! 
I. L. R., 25 M. 244 followed. : | a 


K. Narayana Rao for appellant. . 


A. Srinivasa Poi for respondent. 
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Benson J. | 
Bhashyam Aiyangar J... L A, 980 of 1901. 


1908, Jan. 21. 
. Landlord and Tenant —. Assertion, of permanent occupancy right 


—No denial of . tetle—No. Mii dauid of right to notice before 
ejectment . 


'An.assertion by a tenant that he has permanent occupancy 
rights and that the landlord has no right to lease the lands to a 
third party is no denial of the.landlord’s title and will not deprive 
the tenant of his right to notice before ejectment. 


V. C. Seshachariar for appellant. 
K. Ramachandra Atyar for respondent. 





Benson, J. 


Bhashyam Aiyangar J. ts A, 1152 of 1901. 
1908, Jan. 21. 


Limitation Act, Art. 120 and 131—Swit for declaration. 


The suit is for declaration of the plaintiff's right to receive | 
annually the tasdik allowance payable by Government for tho 
conduet of a certain religious institution and also of the plaintiff's 
right to receive the arrears due for 8 years prior to suit now in the 
hands of Government. The defendants were the trustees of an 
adjoining temple who contended that they were entitled to receive 
it directly from Government though|?they conceded that they 
would be bound to hand over the same to the plaintiffs. The right 
of the plaintiffs to receive the allowance direct was denied in 1887 
and: the. sult was brought in 1899. It was contended: that Art. 
i Feo applied and not Art. 181, and the suit is therefore barred. 


Held, that Art. 120 applied and that the suit for a general 
. declaration of the plaintiffs right was barred. 


That the right to receive the yearly allowance accrued from 
year to year and therefore the right to receive the arrears due for 
6 years before suit was not barred. 
| $ A. Nilakanta Aiyar for appellant. 

T. V. Seshagiri Aiyar for respondent. 





Benson J. D oa 
aBhashyam Aiyangar J. PC. M. P. :No. 937 of 1901. 
1908, Jan. 29. J 


Legal Practitioners’ Act, Ss. 17,9 7—Hevisvon under Charter 


Act, S. 15 and under S. 622, C. P. C.—C. P. C., Ss, 194, 195, 


647— Declaration as law tout—Competency of judge tc act on 
affidavit. onlg — Criminal Courts of the district not subordinate to 
District Judge. 

Certain Vakils in Madura moved the District J udge to 
declare certain perspns touts. The District Judge required the 


Vakils’ affidavits and one Vakil filed an affidavit to the effect that 


three particular persons were touts, and another Vakil filed another 
. affidavit implicating four-people of whom two only were the persons | 


implicated in the other affidavit. The District Judge acting 
on the strength of these affidavits declared all the persons touts 
and prohibited their entering the precincts of all the. criminal 
courts of the district. | | 

Objection was taken in revision that the District Judge erred 
in law in acting upon mere affidavits, that Ss. 194 and 195, C. P. C., 
did not apply to the case and that the order of the District Judge 
so far as the criminal courts of the district was concerned was 
ulira, vores. 

Their Lordships interfered in revision under S. 622, C. P. C., 
and held that the District Judge was competent to act on the 
strength of the affidavits only and that Ss. 194, 195 and 647, C. P. C. 
applied to the case. ° 


Alsó :—That the order of the District J udge in so far as ib 
concerned the criminal courts of the district was bad for want of 
jurisdiction, the criminal courts of the district not being subordi- 
nate to the District Judge. 

C. Krishnan for petitioner. 





Davees J. "ur 
Bhashyam .Aityangar J. I A, No. 1401 of 1901. 
1902, .Dec. 19. 


Hindu Law— Father 8 obligation to mar ry daughter. 
A Hindu father is not Jegally bound to celebrate the marriage 


» 


m 
4 


of his daughter andthe. mother is therefore not:entitled to’ sue to 
recover expenses incurred by her‘in celebrating the marriage, . 

K. E, Subramania Sastre for appellant. 

A. B. Balasubramania Aiyar for respondent. 





Subrahmania Aiyar J. 
Davies J. 
a 7 Appeals Nos. 187 and 188. 


1902, Dec. 23. 


"n 


"Hevenue— Joint patia— Payment of revenue by one pattadar 
—Contribusion—Charge. 


On a difference of opinion between Mr. Justice Bhashyam 
Aiyangar and Mr. Justice Moore, held by the full Bench agreeing 
with Mr. Justice Bhashyam Aiyangar that a co-sharer wlio claims 
contribution in respect of the payment of a common revenue 
demand would be entitled to a charge on the lands of his co-sharers. 

T. Rangachariar for appellant. 

Advocate- General for respondent. 





Chief Justice, 0] ee 
Subrahmania Aiyar J. 
Dara]. 1 0. S. A. No. 20 of 1902. 
1908, Feb. 5. J 


Insolvency—Attachment in execution before property vested in 
Official Assignee—Charge—Right to proceed in execution. 


Attachment in execution of a decree does not operate to 
create a charge so as to prev 


ent the vesting of the property in the 
Official Assignee. 


C. V. Anantakrishna Aiyar tor appellant. 


A, Daly for respondent, 


Chief Justice, | 
Subrahmania Atyar, J. S. A. Nos. 982, 938 of 1901. 
1908, Jan. 98. ^ | 
Sub-mortgagee, rights. of—Mortgagee’s suit for sale— Money 


realised — Attachmentby decree-holders — Payment—Sub-mortga gee’s 
Tight to follow money. | 


8 
Though a ‘sub-mortgagee may bring a suit for sale, ‘yet when’ 
the mortgagee sues for sale and the money is realised and brought 


into court, the sub-mortgagee cannot pom to have à charge over 
the specific coins in court. 


If therefore the decree-holders of the mortgagee attach the 
money in court and get paid, the sub-mortgagee cannot compel: 
them to refund any portion of the money so paid to them. 


A. Nilakanta Aya for appellant. 
K. Ramachandraiyar.and L. Narayanaiyar, for respondents. 
. Benson J. i 
Bhashyam Aiyangar J. e S. A. No. 929 of 1901. 
1902, Nov. 21. 

Civil Procedare Code, S. 294—Person interested—Hindu son 
who was no party to suit—Confir mation of possession— Application 
by judgment-debtor' s son. to cancel sale—Cancellation of sale—Bona 
fide purchaser—Cancellation a nullity. 


Where in execution of a decree against a Hindu father family 
properties are sold, the son who is not a party to the suit is not a 
person “interested in the sale” within the meaning of S. 294, 
C. P. C. and cannot apply to have the sale cancelled. 


No application to set asidea sale can be entertained after a 
sale has once been confirmed. l 


- Á sale in execution cannot be set aside against a bona fide 
purchaser for value from the execution purchaser at any rate after 
e "e 
the confirmation of sale. 


An order setting aside a sale after confirmation at the instance 
of the son of the judgment-debtor who was no party to the suit 
is passed without any jurisdiction and is a nullity. 


In execution of a decree for sale against a Hindu father proper- 
ties were sold. After confirmation the son applied under S. 294 to 
have the sale set aside on the ground that the properties had been 
purchased by the decree-holder himself without leave of court in 
the name of the 2nd defendant in the present suit. At the time of 
the application the 2nd defendant had sold the properties to the 
third defendant and put.them in his possession. The third defend- 
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ant resisted the application, but the courts set aside the sale 
without hearing his objections saying that he had no loeus standi 
in that application, When however propérties were sought to be 
taken back in execution, the court referred the judgment-debtor to 
a regular suit as the sale had already been confirmed. In the 


present suit to recover the properties on the strength of the order 
cancelling the sale:— . 


Held that as the courts below had held that the judgment- 
debt was such as to bind the son the sale was good, and that the 
proceedings taken by the son' to set aside the sale and the order 
setting it aside were invalid and ineffectual. 


P. S. Sivaswami Aiyar for appellant. 


ey Ó— 


Benson J. 


Bhashyam Atyangar J. Apre No. 67 of 1901. 
1902, Dec. 3. l 


Rent Recovery Act, S. 10— Decree for acceptance of patta— 
Kyectment—Reversal of decree—Restitution—Regular Kuit. 


The revenue court directed the tenant to accept a patta ten- 
dered by the landlord. The tenant did not accept the patta within 
ten days. He was ejected by the court under S. 10 of the Rent 
Act. On appeal against the decree directing the acceptance of 
patta, the District Judge reversed the decree and remanded the 
case. The revenue court and the District Court finally affirmed 


the original decree, Ina suit by the tenant to recover the land 
from which he was ejected :— _ 


Held that on the reversal of the decree and remand the order 
of ejectment was also set aside in law and the tenant became 
entitled to be reinstated in possession and that such claim to resti- 
tution could be decreed in a regular suit. 


P. S. Sivaswami Aryar for appellant. 
T. V. Seshagiri Aiyar for respondent. 
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Subrahmania Aiyar J. 


) 

Davies J. L Cr. E. P. No. 78 of 1902. 
" I 
J 


Benson J. 
1902, Dee. 11. 


Cultivating tenant—Cutting and carrying away crops— 
Thefi— Dishonest concealment. 


A tenant who has raised crops on his land is the owner in 
possession of such crop and cannot be guilty of theft in cutting 
and carrying off such crops without giving the melwaramdar his 
share of the produce. But he may be liable under S. 424, I. È; C., 
if the crops were dishonestly removed with the object of defeating 
the landlord's claim. 


T. Rangachariar for the petitioner. 


Public Prosecutor for the Crown. 





Benson J. 


Bhashyam Aiyangar J. te M. S. A. No. 28 of 1902. 
1908, Jan. 20. 


Decree—Attachment—Execution by decree-holder after attach- 


ment—Legality of application—Subsequent application by attach- 
ong decree-holder. 


. The attachment of a decree does not prevent the decree-holder 
from applying for execution of the decree, though the court may 
stop further proceedings in execution under S. 273, C. P. C. 


Such application is a legal application and will furnish a fresh 
starting point of limitation under Art. 179 of the Limitation Act, 
Àn application for execution by the attaching deeree-holder if made 
within three years of the application by the original decree-holder 
will be in time. 


K. Narayana Row for appellant, 


K. Ramachandra Aiyar for respondent. 





i1 


Chief Justice, 
Subramania Aiyar J. 
Davies J. 

1908, Jan. 22nd. 


Provincial Small Cause Court Act, Ss. 16, 32—Investment of 


Jurisdiction to try Small Causes up to Es. 200—Retrospective 
operation. 


C. R. P. No. 82 of 1902. 


Jurisdiction to try small causes up to 200 Rs. conferred on 
‘a District Munsif does not operate retrospectively to draw away 
frone the regular side of the court cases rightly instituted on the 
original side but which will have had to be instituted on the 
small cause side, had they been instituted after the investment of 
the jurisdiction. 

P. Nagabhushanum for petitioner, 


K. Subramania Sastri for respondent. 


RECENT CASES. 


Chief Justice, 
Subramania Aryar J. 
Davies J. 

1908, Jan. 22. 


C. R. P. No. 82 of 1902. 


Provincial Small Cause Courts Act Ss. 16, 39 — Investment of 
jurisdiction to try Small Causes «up to Hs. 200—Retrospective 
operation. 


eJurisdiction to try small causes up to lis. 200 conferred on 
a District Munsif does not operate retrospectively so as fo draw ' 
away from the regular side of the court cases rightly instituted on 
that side but which may have to be instituted on the small cause 
side, in case they are instituted after the investment of such 
jurisdiction. 


P. Nagabhushanam for petitioner. 


K, Subramania Sastri for respondent. 





Chief Justice. l 
Subrahmania T J. S. A. No. 1215 of 1900. 
1900, Feb. 2 f 


Suit upon one mortgage—Mortgage not proved—Morigage of 
diferent date found—Redemption not to be granted. 


Suit to redeem a mortgage of 1833. The defendants denied 
the plaintiff's right, and contended that they were the owners of 
the suit properties. The court of first instance found that the 
mortgage of 1833 was not proved, but gave the plaintiff a decree 
on the ground that a mortgage for the same amount by the plain- 
tiff to the defendants of the year 1816 had been proved in the course 
of the suit and that it had been acknowledged by the defendants in 
1852. The suit was based also on plaintiff's title. The lower 
appellate court agreed with the findings of the first court, but 
dismissed:-the. suit on the ground that the plaintiff had not proved 
the specific mortgage alleged by the plaintiff in his plaint. Plain- 

tiff preferred this second appeal. 


Held, dismissing the second appeal, that when the plaintiff 


failed to prove the mortgage alleged by him in his plaint, no decree 
1 


79 


A dud 


could be passed in his favour on the basis of any other mortgage 
which the court might find to be proved in the course of the suit 


Krishna Pillai v, Rangasamni* followed. 


P. K. Nambyar for the appellant. 


P. BR. Sundara Aiyar and C. V. Anantakrishna Aiyar for 
respondents. | 


— naa 


Benson J. = 
Bhashyam Aiyangar J. $C. M. A, No. 129 of 1902. 
1908, Feb. 2. 
Gift, Incomplete— Want of registration — Document appoint- 
ing guardian—Description of property. 


Neither the donor nor his representative can be compelled to 
complete a deed of gift.which is incomplete for want of regis~. ° 
tration. 

A document which embodies several transactions may be 
directed to be registered so far as one or some of them is concerned. 


A document which appoints a guardian does not require a 
description of the properties of the minor any more than a deed 
of agency requires a description of the properties of which a person 
is to be the agent within the meaning of S. 21 ot the Indian Regis- 
tration Act. Such documents do not relate to immoveable property. 

T. B. Venkatarama Sastri for appellant. 

C. V. Krishnaswami Aiyar for respondent. 





Chief Justice. 


C. R. P. No. 208 of 1902, 
1908, Feb. 2. 


Civil Procedure Code Ss. 476, 477—Applicution for leave to 
sue in forma pauperis—Allegations in the petitton—Jurisdiction 
of Court to enquire into the truth of the allegations. 

Held, that a court will not be acting either without jurisdic- 
tion or with material irregularity in examining the pauper petitioner 
as to the allegations contained in the petition for leave to sue as a 
pauper, in order to satisfy itself whether the petitioner has “a right 
to sue.” 

V. Krishnaswami Aiyar for petitioner. 


P. B. Sivaswami Atyar for respondent. 


Euch as 
l. I. L. B.,.18 M. 462. 
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Chief Juatice. 


VC. R. P. No. 267 of 1902. 
1908, Feb; 2. 


Award—Filing award—Arbitrators—Failure tocall for expla- 
natton—Misconduct—Netting aside award—ZJurisdictron. 

The petitioner presented a petition to the District Munsif 
under Š. 525, C. P. C., for filing an award. The Munsif found 
that the arbitrators were guilty of misconduct inasmuch as the 
arbitrators did not call for any explanation from the respondent 
of certain vouchers and statements filed by the petitioner, and that ` 
the decision of the arbitrators was unsound. He, therefore, set 
aside the award. 

Held, that the Munsif had no jurisdiction under S. 526, C. P. O., 
to set aside the award, that failure of the arbitrators to call for 
an explanation was at the most only an irregularity but did not 
amount to misconduct underS. 521, C. P. C., and that the Munsif 
had no jurisdiction to sit in appeal against the award. His Lord- 
ship remanded the case to the Munsif with an opinion that the 
award should be filed. 

Chintamallayya v. Thadi Gangireddt' considered. 

Muhammad Nawaz Khan v. Alam^K han? followed. 


V. Krishnaswami Aiyar for petitioner. - 


R. Sivarama Asyar for respondent, 





- Chief Justice, 
C. R. P. No. 995 of 1902. 
1903, Feb. 8. 
Registration Act S. 17—.Lease for Rs. 50—Covenant to pay 
ks. 66 to paramount landlord. | 


Suit on an unregistered lease (stipulating for a rent of Rs. 50 
with a covenant that the tenant should pay a cist of Rs. 66 due 
by the lessor to the paramount landlord) to recover rent of Rs. 50 
and also the cisb which the lessor was obliged to pay to his 
paramount landlord on account of the default of the tenani to 
perform his covenant. The Munsif held that the rent under 
the lease was not only Rs. 50 but Rs. 116 including the cist cove- 
nanted to be paid by the tenant on behalf of the landlord ; and 
that the lease required to be registered under S. 17 of the Regis- 
tration Act. | 
^ ^1 LL.R.920 M. 89. 2. L.R., 18 L A. 78 ; I. L. By 13 C. 414. 
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Held, that the cist not payable to the lessor was not rent 
within the meaning of Section 17 of the Registration Act and that 
the lease was not compulsorily registrable. 


P. R. Sundara Atyar for petitioner. 


V. Ramesam for respondent. 


ee ee 


Chief Justice. 


Subramania Awyar J. 


Dawes J. j Rev. Case 524 of 1902. . à 
1908, Feb. 6. 


Indian Penal Code X. 187-—Intentional refusal to sign search 
list—Offence. — 


Held, that a person who intentionally refuses to sign a search 
list is not guilty of an offence under S. 187 I. P. C, because 
refusal to sign the list is not a refusal to assist the officer within 
the meaning of that section. 


K. N. Aiya Atyar for o 
The Public Prosecutor (E. B. Powell) for the Crown. 





C. M. P. No. 954 of 1902 in C. 


Bhashyam Aiyangar J. 
R. P. No. 128 of 1902. 


1908, Feb. 16. 

Application for restoration after defawli—Civil Procedure 

Code, Ss. 108, 108 and 558— i 
Sections 108, 108 and 558 are not exhaustive. 


A case dismissed under Ss. 102 and 551 and decided 
ex parte may be restored to file even if no sufficient cause for non- 
appearance is shown, if the Court thinks fit to do so—the difference 
being, whereas, in the case of sufficient cause for non-appearance 
being shown, the Court has no discretion, in other cases, it is 
discretionary for the Court to restore. 


T. V. Vaidianatha Aiyar for petitioner. 


V, Ramesam for counter-petitioner. 
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Benson J. 


-~ Bhashyam Aiyangar J. Hare No. 114 of 1901. 
1908, Feb. 18. 


Hindu Law—Adoption—Assent of one of two nearest Sapwndas 
.. -——The other not consulted —H'usband's authority—Validity of 
adoption? 


i The assent of a sapinda in order to support an adoptien must 
be the result of the exercise of independent discretion ; and conse- 
quently an assent given on the faith of a representation by the 
widow that she had oral permission from her husband to adopt 
a son, when in factshé had none, would not be sufficient to support 
the adoption. But if the assenting sapinda knew that she had no 
authority from her husband and yet gave his assent, such assent 
would be sufficient to validate the adoption. 


The assent of one of two nearest sapindas would not.be suffi- 
cient, if the other sapinda was not consulted at all. 


Semble (1) that the assent of the nearest sapinda or sapindas 
. is enough to support the adoption. 


(2) that the assent or dissent of even a wajority of the 
sapindas may be overlooked, if it is improper. 


(8) that if the whole body of nearest sapindas impro- 
i ` perly refuse assent, assent of remoter sapindas 
may be enough to support the adoption. 


(4) that assent of the older of the two nearest sapindas 
has no peculiar efficacy except where they were 
undivided with the deceased and then it may be 
sufficient as that of the managing member of the 
undivided family to which the deceased belonged. 

(5) that the refusal ky a sapinda to give lis assent 
unless the widow adopted his son (who may be 
the nearest sapinda boy available for adoption) 
is not necessarily invalid. 


T. V. Seshagiri Aiyar for appellant. 


V. Krishnaswami Aiyar and K. Subramama Sastri for 
respondent. 
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Benson J. 
Bhashyam Asyangar J. -b. P. A. 40 of 1901. 
1903, Feb. 18. | 


Transfer—Sub-Court newly established—Direction * to ‘post 
, cases — Ir regulamily— Waiver. | 


` Under the direction of the High Court “ to post R to the 
Subordinate Court newly established at Trichinopoly, the District 
Judge transferred cases to the Sub-Court, among which was a 
petition to sue in forma pauperis. The Subordinate Judge having 
dismissed the petition, an objection was taken for the first time in 
the High Court that the transfer was illegal as there was-no proper 
order of the High Court transferring the case and as the petition 
was neither a suit nor an appeal which alone could be transferred 
under 8. 25, C. P. C. 


Held, that under S. 647 which extends the procedure of suits 
to miscellaneous proceedings, a petition to sue in forma pauperis 
could be transferred. ` e 


| Held, also that though the proper course would have been for 
the District Judge to give a list of cases. to be transferred and for 
the High Court to order a transfer of the same, yet as' in fact the 
transfer was made in pursuance of an order of the High Court, 
the irregularity was one which could be waived by the parties and 
it must be deemed to have been waived by the parties when they 
did not take the objection either in the District Court or in the 
Subordinate Court. | 
V. Visvanatha Sastri for appellant. 


P. 8. Sivaswami Aiyar for respondent. 





Chief Justice. 


Subrahmana Aiyar J. 
Davies J. S. A. 1307 of 1899. 


1903, Feb. 19. .. 

Civil Procedure Code, Ss. 18, 211, 378—Claim—Future profits 
on land—Giving up claim in the memo of appeal— Wath drawal 
—Res judicata. 

In a suit for land and mesne protits, there is no cause of action 
for future profits and the plaintiff cannot insist on their being erant- 
ed to him as a matter of right. But the court has power in its 
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discretion to provide for the payment of future profits under the 
terms of S, 211, C. P. C. 


The “claim” which under S. 13 must, if not granted, be deemed 
to have been refused and under S. 373 cannot, if withdrawn with- 
out leave of Court, be made the subject of a fresh suit does not 
include a claim which the party may or may not put forward and 

Which if put: forward the Court is not bound to grant but in its 
discretion may or may not grant. 


A fresh suit for profits subsequent to the date of the previous 
suit not granted by the previous decree is not barred as res Judi- 
cata and in this respect there is no distinction between profits 
accruing prior to the previous decree and those accruing after its 
date. 


In a suit for land the plaintiff claimed future profits. The 
whole suit was dismissed by the District Munsif and thus no ques- 
tion of profits arose. In the memorandum of appeal the plaintiff 
entered a note that he reserved his claim for subsequent profits to 
another suit. The land was decreed to him and he brought this 
suit for the future profits. 


Held, that the suit was not barred either by S. 13, Cl. 8 om the: 
ground thatit must be deemed to have been refused in the previous 
sut or by S. 878 on the ground of withdrawal without permission, 


K. Ramachandra Aiyar for appellant. 
* T. Natesa Aiyar for respondent. 





Subrahmania Atyar J. 
Davies J, 
Benson J. 

1903, Feb. 20, 


Indian Penal Code, Ss. 158, 296—Assembly engaged in religious 
worship—Disturbance—Highway—Procession—~-Matignant uncete- 
ment to riot by illegal act. 


Cr. R. C. 292-4 of 1902, 


. The accused, Vadagalai Aiyangars, followed the procession of 
an idol along a highway reciting Tamil prabandhams. A complaint 
having been preferred against them under Ss. 158 and 296, I. P. C., 
for disturbing the religious worship.of those who were reciting pra- 
band ham in, front of the idol, the accused were convicted. The 
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Chief Justice and Bhashyam Jud J., who heard the revision 
petition differed and the matter was refer ed to the Full Bench. 


Held, by the Full Bench agreeing with Bhashyam Aiyangar, J., 
that there was no disturbance to religious worship and that the 


accused were not guilty. 3 


.' Held, by. Subrahmania Atyar and Bhashyam Aiyanyar, JJ., 
that apart from the right of an individual or a body of indivi- ° 
duals to pass and repass.along the highway there was no right to 
carry on a procession along a highway, that the procession was 
not “lawfully engaged in religious worship" on the highway and 
that the accused could not therefore be guilty of an offence under 
S. 296, I. P. C. 


Held, also that an ordinary act of worship like the recitation 


of the prabandhams by the accused was not and could not bea .. 


malignant, wanton or illegal act within the meaning of S. 188, 
I. P. C., and was not punishable under that section. " 


Held, by Benson J., that a bighway should be deemed dedi- 
cated to all purposes for which highways according to the custom 
of the country are ordinarily used, that the procession was accord- 
ing to custom engaged in religious worship but that there was no 
indictable disturbance of such worship. 


Held, by the Chief Justice that there was a disturbance to an 
. assembly lawfully engaged in religious worship and that the 
accused were rightly convicted. : 


T. V. Seshagiri Aiyar for appellant. 
Advocate-General for respondent. 


ey EE 


Subrahmanya Aryar J. | 
Bhashyam Aiyangar J. S. A. No. 1816 of 1901. 
1908, Feb. 23. 


Decree for possession on payment of purchase money— Right 
to sue for purchase money barred. 


A vendee sued for possession of property from the vendor. 
The District Munsif gave a decree for plaintiff. The District 
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Judge in’ appeal found that the purchase money, had not been 
paid and directed possession to be, delivered. on payment of the 
purchase money by the plaintiff, 


Objection was taken in second appeal that the Da appellate 
courb should nob have given a conditional decree but should have 
d left the defendant to file a separate suit for the purchase money. 

, Three years had elapsed since 


pes ad would ‘be barred 






1e date of ante, and therefore a 


*Hel thas as the udo um ras im possession of the property 
with a-Lepyer it, a decree directing possession to, be given on 
payment; of purchase money is proper, though the .vendor's right 
to bring a suit for the same was barred by Art. 111 of the Limi- 
tati ot. 


.C. Venkatasubbaramiah for appellant 7 


P. Nagabhushanam for respondent, 


Po e—a 


TN . Chief Justice, | l , l | . 
- e J. Cr.. Rev. Case No. 953 of 1902.: .. 
k enson J. 

.1908, Feb.924. - ) | 


m Criminal Procedure Code, S: 195, cl. 7 and 407, cl. 2—“ Court 
to which appeals ordinarily le.” 


The question referred to the Full: Bench was whether. a 
i Magistrate who was directed and empowered -to. hear. appeals 
under the provisions of S. 407 (2) of the Criminal Procedure Code 
was “a Court to, which appeals...... ordinarily lie” within the 
meaning and for the purposes of S. 195 (7) of the Code. 


Held (Benson J. dissenting) that appeals lie to the District 
Magistrate and nob to the Sub-Divisional Magistrate, and that 
therefore the Sub-Divisional Magistrate's Court is not a Court to 
which “ appeals...ordinarily lie" within the meaning of S. 195, cl. 7 


Queen Empress v. Subbaraya Pillar? distinguished. 


1. LL. R., 18 M. 487. 


20 - 
Benson, J.—The words ** may be presented” in S. 407 (2) mean 
that appeals lie to such Court. 
P. K. Nambiyar for peuhonsh 
J. G. Smith for the Publi Prosecutor for the TEN 


Benson J | 
Bhashyam Aiyangar, J. C. C. C. 
1903, Feb. 6. 






Hindu Law—Mortgage of specific undivided item=-Partition 
—Allotment of different property—Possibility of allotting mort- 
gaged property— fights of mortgagee. 


One house consisted of two parts (say A and B) each opening 
into a different street and denoted by different Municipal numbers. 
One of two brothers who owned this house mortgaged A to the 
plaintiff in the suit. Subsequent to this mortgage, the brothers 
entered into a partition at which B was allotted to the mortgagor, 
and A was allotted to the other brother. A was sold by this 
last mentioned brother to a stranger. The mortgagor to. whose 
share B fell sold B to a stranger who bona fide after searching 
the records at the Sub-Registrar’s Office took the conveyance. In 
a suit by the mortgagee, the Judge held inter alia that the 
mortgagee was bound by. the partition and could not proceed 
against A and that he could not proceed against B allotted to his 
mortgagor as that had been sold to a bona fide purchaser. ` e 


Held that the mortgagee was not bound by the partition and 
that as À could have been allotted instead of B to his mor tgagor, 
the mortgagee should have a decree for sale of A. 


P. S. Swwaswama vere for appellant. 


Sundaram Sastri and Kumarasamt and R- Stvarama Aryar 


for respondents. 
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RECENT CASES. 


Boddam J. 


Bhashyam Aiyangar J. L A. No. 1448 of 1901. 
1902, Mar. 2. 


Contribution as between judgment-debiors— Payment of less 
than proportionate share— Balance barred. 


There was a decree for a certain sum against two people 4vho 
were joint debtors in the first instance. A sum, less than half the 
decree amount, was recovered from one of the judgment-debtors 
and the recovery of the balance was allowed to become barred. 
The judgment-debtor, from whom a portion of the decree-debt was 
realized, sued the other judgment-debtor for contribution of half 
of the amount realized from him. 


Held that the defendant was not bound to contribute inasmuch 
as the plaintiff had not paid more than his portion of the debt. 


K. Ramachandra Aiyar for appellant. 
A, Nilakanta Aiyar for respondent. 





Boddam J. 


Bhashyam Aiyangar J. S. A. No. 1608 of 1908. 
k 1908, Mar. 4. 


Morigages—Decree on each mortgage without the other mort- 
gagee—Purchases by mortgagees in each execution — Adverse posses- 
ston by earlier purchaser—Limitation—Right of prior purchaser, 


There were two mortgages of the same property in 1878 and 
1880 respectively. The first mortgagee sued for sale in 1882 and 
purchased the property in execution of his decree in 1888. The 
second mortgagee sued for sale in 1884 and purchased the property 
in execution of his decree in 1886. But to each suit the other was 
no party. The prior mortgagee (but subsequent purchaser) brought 
this. suit to recover the property.on the strength of his purchase 


and symbolical delivery to him in 1889. The defendant who was 
1 
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subsequent mortgagee pleaded that he was not affected by the 


subsequent purchase of the oe mortgagee and that the suit was 
barred. . 
Held, that the prior morteagee who had no right of possession 


could not affect the earlier purchaser by a consent decree to which 
he was no party and that even if he was entitled to get possession 


of the property, the suit was barred as the second mortgagee . 


purchaser had been in adverse possession for more than 12 years 
from 1886. | g 


P, 8. Bivaswami Atyar and C. Venkatasubbar: naa for 


appellants, 


P. R. Sundaraiyar and C. V. Anantakrishnaiyar for respon- 
dents, 


Boddam J. l 
Bhashyam Aiyangar J. te A, No. 1007 of 1901. * 
1903, Mar. 5. 


Document, nature of—Kanom, mortgage or lease—Disclaimer, 
effect of—Forfetture of tenancy before expiration of term—Dis- 
claimer by karnavan, effect of, on tarwad. 


A kanom in Malabar whereby the mortgagee agrees to. appro- 
priate a portion of the income in lieu of interest due to him and 
also to pay the balance to the EL E is an anomalous mortgage 
and not a lease. . 


A disclaimer by a kanomdar of the jenmi’s title cannot work | 


a forfeiture when the period of the kanom is fixed in the contract 
itself. 


Quzre.— Whether a disclaimer by the karnavan of the jenmi’s 
title, will entail a forfeiture on the tarwad. 


C. Krishnan for appellant. 
T. R. Ramachandra Atyar for respondent, 
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Boddam J. 
Bhashyam Aiyangar J. S. A. No. 1421 of 1901. 
1908, Mar. 9. 


Revenue — Liability to pay—Alienation after revenue accrued 


due. 
The*person who was in possession of properby at the time 
when arrears of revenue accrued due is liable to pay the revenue 


* and a subsequent alienation by him cannob relieve him from his 


liability. 
È. Kuppusami diyar for appellant. 
T. V. Seshagiri Aiyar for respondent. 





Subrahmania Aiyar J. 
Benson J. S. A. No. 1491 of 1901. 
1908, Mar. 5. 


Hindu Lew—Adoption—Eligibility of son—Relationship be- 
tween mother and adopting father—Brother’s daughters son 


The adoption by a .iindu of his brother's daughter's son is 
valid by the custom prevalent in Southern India. So held in accord- 
ance with the ruling in Vydinada v. Appw: which really related to 
the adoption of a brother's daughter's son though the custom 
investigated was that of adopting the daughier’s son, it apparently 
having been the opinion of the court that if the adoption of one’s 
own daughter’s son was valid by custom, the adoption of one’s 
brother's daughter's son should a fortiori be so. 


Joseph Satya Nadar for appellant. 


P. S. Sivaswami Atyar for respondent. 





Boddam J. 
Bhashyam Atyangar J. S. A. No. 972 of 1901. 
1908, Mar. 6. 


Vendor and vendee—Undertaking by vendee io pay purchase 
money to vendors creditor—Delay in payment—Eaxecution of pro- 
note by vendor to creditor for interest-—Suit against vendee for 
damages. | 


A vendee of property stipulated with the vendor that he 
would pay the purchase money to a creditor oi the vendor. The 
DEI ON NEAN. UMEN PED AGNOS 





1 LL. R9 M. 103 
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sale deed contained a recital of an absolute discharge, ?. e., 
that the purchase money had been received by the vendor. The 
vendee failed to. pay the money to the creditor at once, but 
paid it a year after the date of sale. The creditor demanded 
interest for the intervening’ period from the vendor and obtained 
& pronote from him for the interest due to him. The vendor 
before paying the amount of the pro-note at once brought a 
suib against the vendee for damages, basing his cause of astion 
on his execution of the pro-note. 


Held that the plaint did not disclose a cause of action for 
the recovery of damages. 
S. A. 1258 of 1900 (unreported) followed. 


T. Ranga Ramanuja Chariar for appellant. 
M. R. Ramakrishna Ld for panne 





Chief Justice 
Subrahmania. Aiyar J. 
Davies Jp 5. A, 3 of 1902. ' 
1908, Mar. 10. 


Rent Recovery Aci— Landlord — Registered. proprietor—Sum- 
mary proceeding. | 

There is nothing in the Rent Recovery Act or in any other 
statute which requires that a transferee of or successor to a jaghir 
(or Zemindari etc.,) should be registered a» jaghirdar etoc., in the 
collector's register before he can proceed under tbe Rent n 


Subbu v. Vasantappan!, Vizianagaram Mahar ‘aja v. Surya- 
narayana’, and Venkataswara Yettiappa v. "28900 Moothoo’ 
followed. 

Valarama v. Virappa^ and the later cases following it not 
followed. 


s Tendering a patta is not a proceeding for arrears of rent 
within the meaning of S. 80 of the Rent Recovery Act; the tenor 
of the whole section shows that it refers to the summary proceed- 
ings to recover rent after the rent has accrued due and not to 
the tender of patta which is antecedent thereto. 

P. S. Sivaswami Aiyar for T. Rangachariar for appellant. 

V. C. Seshachariar for respondent. 


l ILL. B., 8 M. 351. 2 3.' S M. I. A. 327. 
2. I. L. R., 9 M. 307. EC "m E g I. Li. R., b M. 145 
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Subrahmania Aiyar J. 
Davies J. la. S. No. 216 of 1900. 
1903, Mar. 18. l 


Hindu Law—Adoption—Husband’s authority to adopi— 
Authority in general terms—Right of widow to adopt more than 
once—Assent of sapindas—Sufficiency of assent. 


Having regard to the ordinary intention of a Hindu who 
authorises an adoption, an authority in general terms should be 
constyued to authorise successive adoptions if the adopted sons 
die without fulfilling the object for which an adoption is intended. 


Three out of five of the nearest sapindas in 1839 assezted 
to an adoption by a widow. - The assent was to her adopting amy 
son at any time. The widow actually adopted wine years later 
in 1898. In the meanwhile some of the assenting sapindas had 
died :— 


Held that the assent was not sufficient to validate the 
adoption, 


Ta 5. Sivaswami Aiyar (with V. Ramesam and S. Sri inivasa 
Aiyangar) for appellant. 


T. V. Seshagiri Aiyar for V. Krishnasami Aiyar (with P. R 
Sundara Aiyar and K. Subramania Sastri) for respondents. 





Subrahmania Aiyar J. 
. Davies J. C. M.S. A. No. 15 of 1901. 
* . 1908, Mar. 18. | | 


Civil Procedure Code, Ss. 211, 396—Partition—Mesne Pr ofits 
—Date up to which recoverable. 


Partition decree is complete when the lands to be allotted to 
each sharer is ascertained and the court allots separate lands to 
each. Mesne profits directed to be paid by the preliminary decree 
settling the shares are therefore recoverable for a period which 
is within three years of the final decision though more than three 
years from the date of the preliminary decree. 


K. Srinivasa Aiyangar for appellant, 





26 
Benson J. | 
Bhashyam Aiyangar J. S. A. 1174 of 1900. 
1908, Mar. 17. 
Madras Act II of 1864, S. 51—Limitation—Suit to set aside 
sale—Sale void for want of jurisdiction. l 


The suit was brought to set aside a revenue sale held" under 
the Revenue Recovery Act within one year from the date of confir- 
mation, but after six months from the date of sale. The amount of 
arrears was tendered to the village officials the day before the sale, 
but the village officials in collusion with the purchasers, refused 
to accept the amount and held the sale. It was contended that the 
limitation prescribed in S. 59 of the Act cannot apply inasmuch 
as the sale itself was without jurisdiction and therefore not a sale 
under the Act. 

Held that the limitation was 6 months from the date of sale 
as prescribed in S. 59 of Act II of 1864. 


V. Ramesam for appellants. 


K. Ramachandra Aiyar for respondents, 





Subrahmania Aryar J. 
Davies J. } C. M. 4. 155 of 1902. 
1908, Mar. 19. 


Res judicata—Suit for acceptance of patta in Revenue Court 
—Suit for rent for same year. 

Where the Revenue Court declares a patta to be proper and 
enforces acceptance of patta, it is not open to the Civil Court in à 
suit for rent for the same fasli to go behind the judgment of tife 
Revenue Court and inquire into the propriety of patta. The 
decision of the Revenue Court is conclusive for that fasli and 
binds all courts, as it would defeat the very object of the revenue 
suit to allow the propriety of the patta to be again questioned. The 
principle of competency of the court which tried the earlier suit to 
try the later suit is not applicable where the object matter is the 
same. 

Rangayya Appa Rao v. Ratnam* referred to, 


S. Gopalasami Aiyangar for appellant. 
T. V. Seshagiri Aiyar for respondent. 





1. I, L. Rẹ, 20 M, 392. 
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Benson J. 
Bhashyam Aiyangar J. S. A. 1188 of 1901. 


1908, Mar. 19. / 


Insolvency—Vesting | order—Discharge—Composition before 
discharge—Title of trustee—Insolvency Act, Ñ. 7. 


When a vesting order becomes null and void under 8. 7 of 11 
Vict. Cap. XXI, it operates retrospectively from the date of the 
- vesting order subject to the proviso and the effect except for the 

. proviso is the same as if.the property was throughout in -the 
original owner. 


When after the vesting order the debtor entered into a com- 
position with the creditors, and on the production of the composition 
deed the Insolvent Court dismissed the petition so as to discharge 
the vesting order, a creditor contended that the composition was 
of no effect and:the trustee under it acquired no title to the debt- 
or's properby, as on the date of the composition the debtor was 
possessed of no property to transfer to the trustee. 


Held, that on the dismissal of the petition it was as if the 
vesting order had never been passed and that the trustees acquired 
a valid title under the composition deed. 


V. Krishnaswami Aiyar and A. S. Balasubramania Aiyar for 
appellants. . 

T. V. Seshagiri Aiyar and V. Ramesam for R. Kuppusami 
Aiyar tor respondents. 


Benson J. 
Bhashyam Aiyangar J. A. 186 of 1901. 
1908, Mar. 20. 


Hindu law—LIllegitimate son and adopted son— Right of ille- 
gitimate son to claim partition against adopted brother and his 
cousins —Muintenance. 


A, died leaving an illegitimate son, his own father and a 
brother. Subsequently & son was adopted to A. by his wife. Then 
bhe father died, and then the brother died leaving a son. The 


illegitimate son sued for partition of the family properties between 
him, his adoptive brother, and his cousin :— 


Held, that he was not entitled to claim partition against a 
collateral who had succeeded to his father’s properties by survivor- 
ship. e 

Held, also, that he was entitled to maintenance, which, however, 
would not be that of adisqualified heir but only a compassionate 
allowance. | 


V. C. Desikachariar for appellant. 


V. Krishnaswami Aiyar, P. R. Sundara Atyar and K. N. Aiya 
Aiyar for respondents. 


a a 


Benson J. | 
` Bhashyam Asyangar J. S. 4. 1627 & 1628 of 1901. 
1908, Mar. 20. 


e 

Hindu law—Widow—Presumptive reversioner — Belinquish- 
ment in favour of widow—Donee of widow—Title of donee as 
against reversvoner. 


The presumptive reversioner of a Hindu widow relinquished 
his reversionary claim to the widow for consideration and authoris- 
ed her to alienate the properties at her will and pleasure. At her 
death she gifted the properties to the plaintiff. Even before her 
death, the reversioner purported to mortgage his reversion to the 
defendant who obtained a decree for sale and purchased the 
properties in execution, The plaintiff brought this suit for a 
declaration that the mortgage and sale were not binding on him. 


Held, that the relinquishment did not operate to divest the 
reversioner of his reversion and that the widow’s donee was not 
entitled to the estate as against the reversioner. 


T. V. Seshagiri Aiyar-for appellant. 


V. Krishnaswami Aiyar for respondent. 


90 
Benson J. 


Bhashyam Atyangar J. : S. 4. No. 1633 of 1901. 
1908, Mar. 23. 


Civil Procedure Code, S. 43— Injunction to vacate— Possession 
—Unregistered lease— Payment of rent— Hjeciment, 


Plaintiff brought a suit in 1899. for arrears of rent due from 
defendant and for an injunction against the defendants to vacate 
. the house. The claim was based under a rent deed executed by 
defendants i in 1894. The District Munsif dismissed the suit on the 
eround that the lease deed not being registered was inadmissible in 
evidence, and also held that the prayer for injunction (plaintiff 
being out of possession) could not be sustained and that the proper 
prayer was one for possession. The plaintiff thereupon brought 
the present suit, basing his claim on his title for possession and for 
damages (being the amount of rents for 3 years prior to suit). The 
District Munsif found that the defendants were paying rent to 
plaintiff and that, therefore, the plaintiff was in possession within 12 
years prior to suit and decreed the plaintifs claim. The District 
Judge on appeal reversed the Munsif’s decree, holding that the 
suit was barred by S. 48, C. P. C. 


Held (1) that S. 48 was inapplicable to the case and that the 
suit based on title was maintainable ; 


(2) that a prayer for an injunction directing the defend- 
ants to vacate the house was nothing but a prayer 
for possession ; 


(3) that the proper remedy, if any, for the plaintiff was 
to bring asuit for ejectment on denial of plaintiff's 
title, if any ; 


(4) that the suit upon title could not bo sustained when 
in fact the Munsif had found payment of rent by 
defendant. 


B. Srinavasa Aiyar for appellant. 
P. R. Sundara Aiyar for respondent, 


Ln rit 
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Benson J. = 
Bhashyam Aryangar J.. g.. A. No, 1478 of 1901. 
1908, Mar, 24. 
Hindu law—Maantenance—T[llegutvmate son—Son born of a 
native Christian by a Sudra. 


An illegitimate child of a Hindu Sudra by a native Christian 
concubine is not entitled to claim maintenance from his estate. 


V. Krishnaswami Avyar and A. Nolakantacyar for appellants. 


J. L. Kosarvo.tor respondents. 


—— 





Chief Justice. : 
Boddam J. C. M. P. Nos. 987, 988 of 1900. 
1908, Mar. 26. 


Redemption—Interest in property—A gency coupled with 
interest. | 

‘Where agency coupled with interest is created in respect 
of mortgaged properties, the agent is entitled to redeem in his 
own name under S. 91 of the Transfer of Property Act. 

Where after mortgaging devaswom properties, the stani 
appointed an agent to manage the properties for 18 years and 
authorised him to recoup; himself for all expenses incurred from 
the income of the stanom properties including the devaswom, 
the agent had an interest in the properties within 8. 91 of Transfer 
of Property Act and could redeem in his own name. 


Muhammad Mohidin Sait v. The Municipal Commissioners 
the City of Madras! reversed on review. . 

P. R. Sundara Iyer for petitioner. 

K. P. Govinda Menon for respondents. 





Benson J. 
Bhashyam Aiyangar J. >S. A. No. 840 of 1900. 
1908, Mar. 20. 


Limitation Act, S, 14—Prosecution of suit-—Due diligence— 
Same cause of action —Same plaintiffs——Same reliefs. 

In 1889, two persons brought a suit in the District Munsif's 
Court to recover certain properties as reversioners to a widow 


1, I, L.R; 26 M. 118. 


col 


who died in 1879. A third person claimed as being jointly 
entitled with them and was added as plaintiff. The defendants 
objected to the valuation of the suit. The Commissioner who 
was appointed to ascertain the valuation reported that the proper- 
ties were undervalued and the proper valuation took the case 
out of the jurisdiction of the Court. The District Munsif directed 
the return of the plaint for presentation to the proper court. 
This was in March 1890. In April the two plaintiffs who originally . 
instituted the suit gave up some items in order to bring it 
within the jurisdiction of the court and asked the Munsif to 
retain the plaint on his file and proceed to hear the case in respect 
of the other items. The District Munsif gave a decree in favour 
of the original plaintiffs, holding that the additional plaintiff 
was not entitled. The defendants appealed, one of their contentions 
being that the plaintiffs onght not to have been allowed to 
relinquish items after the institution of the suit in order to give 
jurisdiction to the Court. In August 1894 the District Judge 
returned the plaint for presentation to the proper Court. This 
suit was filed soon after in the Subordinate Court, of Nellore. 


The defendant’s contention was that thesuit was barred. 
As to whether 8. 14 will give the plaintiffs a deduction of time 
spent in prosecuting the previous suit the defendants contended 
(1) that at least as to the items. relinquished there was no 
proceeding prosecuted with due diligence between March 1890 
and August 1894, and (2) that no deduction could be claimed at 
all because the suit was not on the same cause of action the 
plaintiffs and the properties claimed not being the same. 


Held (1) that the plaintiffs were entitled to a deduction of time 
between those dates and the suit was therefore not barred, (2) that. 
‘the omission of the added plaintiff was no objection especially 
as he had been found not to be entitled, and (8) that the plaintiffs 
were entitled to all the items including those wrongly relinquished 
in the District Munsif's Court. 


T. V. Seshagirs Aiyar for appellant. 
P. R. Sundara Aiyar and P. Nagabhushanam for respondent. 
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. Benson J. | l 
Bhashyam Atyangar J. S. A. Nos. 1046 and 1047 of 1901. 
1908, Mar. 26. 


Patta—Sale of part of patta lands—Default of pattadar to . 
pay his quota of revenue—NSale of purchasers land—Purchase by 
pattadar— Trust—Cancellation of sale—Revenue Recovery Act, 
S. 59. : 

A pattadar after alienating part of the properties comprised : 
in his patta committed default in payment of his quota of revenue. 
The properties including those alienated were brought to sale 
under the Revenue Recovery Act. The properties were pur- 
chased by a third party. The alienee brought this suit alleging 
that the pattadar was the real purchaser and that the sale could 
not affect his rights. Both the Courts below dismissed the suit 
as barred, the suit not having been brought within six months of 
the sale, It was contended that the suit was not ‘really, though 
expressed to be, a suit for cancellation of sale, that the pattadar 
having purchased the properties in a sale due to his default in 
paying his quota of revenue which was a duty he owed to the 
alienee, should hold them in trust for the alienee. 

Held that even where fraud is alleged a suit to set aside a 
revenue sale should be brought within six months, but that this 
suit was not' to set aside a sale but to affirm the sale- and 





enforce the constructive trust to which the properties were subject 

in the hands of the pattadar and that the suit was therefore 

not barred. 
V. Kréshnaswamt Aiyar and A. Nilakanta Avyar for appellant. 
P. S. Sivaswamài Atyar for respondent. 





Benson J. 
Bhashyam Atyangar J. S.A. No. 459 of 1901. 
1908, Mar. 26. 


Hindu Law—Sister—Provision for marriage. 

Where brothers forming members of an undivided Hindu 
family have an unmarried sister, provision for the sister’s marriage 
will usually be made only at the time of her marriage. 

In this case all the properties of the family were sold in 
execution and the balance of sale proceeds after discharging the 
debt was in Court. ‘The sister brought this suit for having some 
provision made for her maintenance and marriage. 
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Held that the sister was entitled to maintenance until marriage, 
and that having regard to the fact.that the money in court was 
the only property had by the family provision ought also to be 
made for her marriage though the marriage was not about to be 
celebrated. 

Their Lordships ordered 250 Rs. to be paid to the guardian 
after taking security from him for the return of the money to 
the brothers if the marriage of the sister was not celebrated. 

P. E. Sundara Aiyar tor appellant. 

°K. Narayana Row for respondent. 





‘Chief Justice. 


Boddam J. S. A. No. 1606 of 1901. 
1908, Mar. 26. 


Lease—Assignment—Rent—Liability of assignee. 

The assignee of a lease is liable for rent accruing due after 
assignment by reason of the privity of estate between the assignee 
and the landlord, even though the assignment was against covenant 
not to 4‘ sublease, etc., and the assignee was not recognized by the 
landlord as lessee.” 

Kunhanujan v. Anjelu! followed. 

Àn assignee of the interest of one of several joint and several 
lessees stands in the shoes of his assignor and is jointly and 
severally liable for rent. | 

P. B. Sundara Atyar for appellant. 

V. Krishnaswami Atyar and S. Srinivasa Aiyar for 2.49. 
Balasubrahmania Aiyar for respondents. 





Subrahmania Aiyar J. 


Davies J. C. M. S. A. No. 28 of 1902. 
1908, Mar. 27. 


Hexecution—Step in aid— Limitation — Bata, 

Payment of batta unaccompanied by any application is not a 
step in aid of execution and cannot afford a fresh starting point of 
limitation within Art. 179 of the Limitation Act. 

Radha Prasad Singh v. Sundar Latl? not followed ; Maluk- 


chund Ratanchand v. Natha3 and Thakur v. Katwaru* followed. 
C. Sankaran Nair for appellant. 


C. Y. enn for respondent. 





I. L: R, 17 M. 296. =n IL L.R. £6 B. 639. 
ELR 90.644,. 2.00000 sss 4. I. L. R., 22 A. 368. 


Subrahmania Aryar J. 


Davies J. ; | 
Boddam J. S. A. Nos, 1385 and 1386 of 1901. 


1908, Feb, 27 & April 8. 


Two co-uralans—Swt by one—The other not asked to jon, 
but made defendant. 


. On a reference to the Full Bench by Subrahmania Atyar and 
Bhashyam, Aiyangar JJ. in consequence of doubts expressed as to 
the correctness of the decision in Savitri Antarjganam v. Raman 


Nambudri! for reasons stated in S. A. Nos. 77 and 78 of 1901, the’ 


Full Bench held that one of two co-uralans may without averring 
in the plaint that the other uralan was asked to join the former 
as co-plaintiff and that he refused to do so, bring a suit for 
redeeming a mortgage made by the predecessors in title of the 
two uralans making the other uralan a party defendant along with 
the mortgagees. 


P. E. Sundara Atyar and C. Y. Anantakrishna Atyar for 
appellant. 


V. Ryru Nambiar and B. Govindan Nambiar for respondents, 


Chief Justice. 
Bhashyam Aiyangar J. ¢ S.A. No. 1524 of 1901. 
` 1908, April 2. 


.. Registration Act, S.17—Lease with rent in kind—Term of 
lease not exceeding five years—Compulsory registration. 


A lease wherein the rent fixed 1s not in money (exceeding 
Rs. 50} but in kind is not compulsorily registrable if the term 
of the lease does not excéed 5 years. 


K. Ramachandran for appellant. 


T. V. Seshagirt Atyar for respondent. — 


1. I. L. R., 24 M. 296. 


3 
. Nt, 


ra 
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Subrahmania Asyar J. 


Benson J. — | Referred Case No. 2 of 1908. 
1908, April 2.0 


Small Cause Suit—Surt filed on regular side—No objection to 
jurisdiction—Objection taken in appeal—Reference to High Court. 


A spit which was cognizable by a Court of Small Causes was 
filed on the Regular Side of the Munsif’s Court. Objection as to 


UE jurisdiction was not taken by the defendant and a decree was 


passed by the Munsif in plaintiff's favour. The defendant appealed 
to the District Court, took objection to jurisdiction of the District 
Munsif for the first time in the District Court. The District 
Judge referred the case to the High Court under S. 646-B. 

Their Lordships went into the merits of the case and confirmed 
the Munsif's decree. ' 

Suresh Chunder Maitra v. Kristo Rangini Dasi! followed. 

C. Krishnan for appellant. 

T. V. Sd lad for respondent. 





Chie f Justice. 


Subrahmanya Aiyar J. f S. A, Nos. 1637 and 1215 of 1901. 
1908, April 7. 


Appeal—Order rejecting an aoea as barred. 

An appeal lies from an order rejecting an appeal as presented 
oub of time. 

Judgment was delivered on 22nd of December 1900 between 
4 and 5 p.m. The Chirstmas holidays began the next day. The 
Court re-opened on the 7th January 1901, when application for 
copy of judgment was put in and the appeal was filed on a day 
when it will be in time if the time between 22nd December 1900, 
and 7th January 1901, were excluded. It was contended for the 
appellant: that the time should be excluded as he could not 
have possibly applied for copies on 22nd December 1900: as the 
judgments was delivered after 4 r.. and no application for copies 


‘could have been made after that time ‘under the rules. It was 


contended for the respondent that the words “ requisite for obtain- 


ing copies” presupposes the existence of an application already 


made, and in the absence of such application the time preceding 
the RODA could not be deducted. 


l. I. L, Rọ, 2I €..249. - 
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Held that the time between 22nd December. 1900 and 7th 
January 1901 should be deducted. in appellant’s favour and that the 
time “ requisite for obtaining copies" included the time requisite 
for making an application for a copy. 


T. Subrahmanya Iyer for P. S. Sivaswami Aiyar for appel- 


lant. 
V. Krishnaswami Iyer and C. V. Krishnaswame Tyer for 
respondent. | 
K. Ramachandra Atyar for respondent in S. A. No. 1687 of 


1901. . 





Benson J. | | | 
Bhashyam Aiyangar J. to M. A. No. 142 of 1902. 
1903, April 17. 


~ Hindu Law—Joint family—Decree against one br other—Death 
—Survivor—LHaecution—Representatwe. 

A suit was brought by plaintiff against 1st dsfenduit for 
dissolution of a partnership and for a share of the profits. A 
decree in personam was passed against the lst defendant in favour 
of the plaintiff. Subsequent to the decree the Ist defendant 
died and the plaintiff applied for bringing the widow of the Ist 
defendant and his undivided brother as legal representatives onthe 
record and for execution being ordered against them. The suit 
was not brought ‘against the 1st defendant as representing his 
family. The District Judge allowed the widow and the brother 
to be brought on the record and ordered execution against them 
in so far as they had received the assets of the 1st defendant. . 


Held that execution could not be ordered against the andivided 
brother as regards the assets (whether of the family or of the 
partnership) which has descended to him by survivorship. 

Hanumantha v. Hanuwmayya', Karpakambal v. Subbayyan?, 
and Muttia v. Virammal? followed. 

Also that the brother should not have been made legal repre- 
sentative of his deceased brother, but that attachment can be made 
of any self-acquired property of the deceased in the hands of the 
brother, just as in the hands of any stranger. 

V. Krishnaswami Aiyar and S. Srinivasa Aiyar for appellant. 

P. R. Sundara Aiyar, T. Rangaramanujachariar and T. V, 
Gopalasamt Mudaliar for respondent. 


—— m m 


1. I. L. B, M, 292. 2. a Ibid, 294. 9, I, L. B, 10 M. 283. 


RECENT CASES. 


—— 


Subralmania Atyar J. l | 
Benson J. C. M. A. No. 189 of 1902. 
1908, April 2. j 
C. R. C. S. 528—Agreement to refer to arbitration —4A gree- 
ment filed in court—Subsequent death of one of the parties— 
Legal representative's right to continue arbitration. 


An agreement to refer to arbitration was filed in,court under 
S. 528, Civil Procedure Code, and a reference was made to the arbi- 
trators by consent of parties. Subsequently betore the award was 
made, one of the parties died. 


Held, that the death of one of the parties did not Sus an end 
to the arbitration, as the right dealt with in the reference survived 
the death of the party and as the deceased man’s legal representa- 
tives could carry on the arbitration. 


K. Jagannatha Aiyar for V. Ramesam for appellant. 
K. Subramania Sastri for respondent. 





Benson J. 
Bhashyam Atyangar J. t C. M. A. No. 185 of 1902. 


1908, April 22. 
Hixecution application against deceased Judgment-debtor after 
direction to bring legal representatives on record—Limitation, no 
saving'of— No application against legal representatives within 3 


-yers after knowledge of death. 


The decree-holder put in an application for execution against 
the deceased judgment-debtor. The notice was returned with the 
endorsement that the judgment-debtor was dead. The Court 
thereupon directed the decree-holder to bring the legal represen- 
tatives of the judgment-debtor on record. That was not done and 
a second application for execution against the deceased Judgment- 
debtor was put in. 


Held, that the second application was bad and could not save 
any subsequent application from the bar by limitation under Art. 
179. 

K. Subramania Sastri for appellant, 


V. Ramesam for respondent, 
1 
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Benson J. ý a 
Bhashyam Aiyangar J. > C. R. P. No. 278 of 1902. 
1908, April 23. 


Indian Contract Act Ss. 69, 70— Repair of Gore nment tank 
by Gover ‘nment—Liability of wmamdar having [lands in à irrigated area 
tocontrabute. 
i . Government ee, a certain tank. Of the fends irrigated 
by the tank 4 g Was ryobwary land and i was the land of .the de-, 
fendant is owned the same as ndis The, ai was brought 
by Goverment for contribution by defendant of + of the gost of 
repairs. 
Their Lordships held that the inamdar was not liable to 
contribute and that Ss. 69 and 70 of the Indian Contract Act did 
not apply. ' | 
Damodara Mudaliar v. Secretary of State for India" distin- 
guished. 
The Government Pleader (E. B.-Powell) for e RA 
P. E. Sundara Aiyar for respondent, ` 





Benson J. 
Bhashyam Aiyangar J. S. A. No. 1481 of 1901. 
1903, April 24. 


Dedication of land to an A D E registration, 
effect of—Public as donee, 

Where a person conveys some lands to an idol in the following 
terms: “J found you in the inam land which I bought from carpen- 
ters and Rayapareddi Varu and which I was enjoying. You have. 
been placed there. The land of 5 Kunchams is given tQ you Qui 
of my own free will, so that.a temple may be built on it. In case 
à permanent temple be built for you, neither I nor my heirs wil 
object. I bind myself to be your Dharmakarta." 

Held, that the words amounted to a.dedication of the tèmple 
to the public. | 

That the word “ donee” was not applicable to the public but 
only to an ascertained person and the instrument of dedication was 
thereiore not an instrument of gift. . 

That the instrument of dedication though compulsorily rects- 

— tered conveyed. the property to the public. 

T. V. Seshagiri Avyar for appellant. 

K. Narayana Row for respondent: 





1. LL, R., 18 M. 88, 


RECENT CASES. 


Subrahmania Atyar J. 


Hoore J. ; S. A. No. 1678 of 1901. 
1908, April 24. | 


Government tank—Right to water—Bund—Deficiency (n supply— 
Right of suit. 


The defendants cut off a bund of a Government tank invigating 
the land of the plaintiffs. The supply of water to the plaintiff's 
lands was alleged to have consequently diminished and the plaintiffs 
sued the defendants for injunction and damages. 


Held, that the plaintiffs’ right or interest in the Government 
tank was either an easement or a right in the nature of an ease- 
ment and their.interest in the tank gave them the right to sue for 
the relief prayed for against the defendants who did not act 
under the authority of Government. 


V. Krishnaswami Aiyar and C. V. Krishnaswams Atyar for 
- appellant. 

P. R. Sundara Aiyar and A. S. Balasubrahmania Atyar for 
respondent. | 


Chief Justice 
Bhashyam Aiyangar J. 
Moore J 


. 1968, July 18. 


Construction —' Avasyamayi  Chodskwmbole?—' Avasyamayi Ven- 
dumbole.” 


S. Á. No. 1568 of 1901. 


The question referred to the Full Bench was one of construc- 
tion of the words “ Avasyamayi Chodikumbole" and “Avasyamayi 
Vendumbole” in two kanom documents. The point was whether the 
words mean nothing more than “on demand,” or “on demand 
based on some special exigency” on the part of- tho plaintiffs? 
mortgagors. l 

. Held:—following S. A. No. 1665 of 1898 that the words do 
not impose on the mortgagor the obligation to show some special 
exigency before redeeming. | 


I. L. R., 14 M. 76 overruled. 


K. P. Govinda Menon for appellant. 
|. C, V. Anantakrishna Atyar for respondents, 
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Chief Justice 
Bhashyam Asyangar J. 
Moore J. 


S. A. No. 1461 of: 1901. 
1908, July 14. ! E 


Swit for declaration —Vakaols fees. 


In a suit for à declaration that plaintiff has got a right to have 
his ‘name registered by the Revenue authorities as owner of 
immoveable property, the declaration was valuéd at Rs. 250 andthe 
consequential relief at Hs. 5. The Courts below granted a décree 
. for the plaintiff and allowed a fee of Rs. 250 for the plaintiff's 
Vakil. It was objected to in second appeal that the suit was ono 
for a declaration in respect to immoveable property which according 
to the.plaint is valued at Rs. 255, and that no fee higher than mee 
ad valorem fee on that amount can be allowed. 


Their Lordships Mr. Justice Subrahmanta Aiyar and Mr. 
Justice Moore before whom the case first came on for disposal 
referred the following question to the Full Bench. 


“In a case for a declaration with respect to immoveable 
property is the fee to be allowed to a Vakil limited toa sum not 
exceeding the maximum fee allowable in a suit for the possession 
of the same property." | 


Their Lordships answered the question in the affirmative. 
C. Ramachandra Rao Saheb for appellant. 


." K. Narayana kao for respondent. 


Benson J. 
Bhashyam Atyangar J. , S. A. No. 777 of 1901. 
1908, July 15. 


Civil Procedure Code, S. 18, Clause 2 and 8. 48—Surt upon a 
mortgage—Specific mortgage found false— Fresh ‘suit upon 
admitted mortgage allaged to be discharged— Res judicata. 
While S. 43, C. P. C., requires all reliefs claimable under a 

single cause of action to be claimed in a single suit and bars a 

fresh suit for any reliefs so omitted, S. 18, Clause 2, requires all 

grounds of attack or defence relating to the cause of action in 


4l- 
the. plaint to be put forward and if omitted deems them to have 
been raised and decided. 

But neither S. 18 nor S. 48 bars a fresh suit based upon a 
distinct cause of action, even though the reliefs claimed or the 
subject;matter may happen to be the same in both suits. For 
example, a smt for property as heir or survivor will be no bar 


to a suit upon a devise by will. Kameswar Prasad’s case, I. L. n. 
20 C 7 explained. 


*On this principle the dismissal of a suit on the ground that 
the cause of action alleged is false (either because the facts proved 
do not make out a cause of action or because the facts alleged 
ere ralse) does not bar a suit upon the true cause of action. 


Where a suit upon a mortgage was dismissed on the ground 
that the mortgage was not proved and afresh suit was brought 
upon another mortgage which the defendant admitted but alleged to 
have been discharged, held that the suit was based upon a different 
cause of action and was not barred either under S. 18 or S. 43. 


V, Krishnasami Aiyar and K, Balamukunda Aiyar for appel- 
lants. 


T. V. Seshagiri Aiyar for respondent. 





Benson J. 


Bhashyam Aiyangar J. C. M. A. Nos. 111 and 112 of 1909. 
1903, July 16. 


Limitation Act, Arts. 178, 179— Decree for sale—Injunction. before 
¢ dute fized—Application within 3 years of the removal of 
injunction but more than 8 years from date fixed —Lémitation. 


Art. 178 of the Schedule to the Limitation Act is the 
residuary article in regard to applications and governs all appli- 
cations for execution which do not fall under Art. 179. 


The first column and third column are both parts of the 
article of limitation and should both be considered in determining’ 
whether the article applies. ` 


Though therefore one of the starting points of Jimitation 
prescribed by the 3rd column of Art. 179 would ordinarily in the 
facts. of a case govern an application for execution, yet if that 
starting point is not applicable because on such date no application 
was possible, then Art. 179 wil not apply. In such a case the 
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application is governed by the residuary article and may be made 
within 3 years of the date when he can make the application. 

_ A decree for sale was passed and time was given to the 
judgment-debtor to pay up. Before however that date arrived 
and the decree-holder could apply for sale, execution of the,decree - 
was stayed. An application for execution was put in within 3 
years of the discharge of the stay-order but more than 3 years from 
the date fixed. 

. Held that the date fixed for payment ot the money fyom 
which limitation will run under Art, 179 was inapplicable as on : 
that date an application was prohibited by the stay or der, that 
therefore Art. 179 was not applicable and that as Art. 178 was the 
only other article the application was not barred. 

' Kasturi Rangaiyangar for appellant. ` 
"A, S. Cowdell and P. S. Sivaswami Acyar for respondent. 





Bhashyam Atyangar dJ. 1 
E | Cr, R. C. No. 189 of 1903. ° 
= 1903, July 16. j 
Sanction to prosecute—Charge sheet—UCase rejected for impr opriety 
of sanction—Joumt Magistrate—Court to which appeals ordi- 
narily lie—Power of appellate Court to revoke sanction after 
complaint preferred to it in accordance with the sanction. 

Even though complaint has been preferred i in accordance with 
sanction and is pending in the Court to which appeals ordinarily 
lie from the sanctioning Court, such appellate Court may still 
exercise its power of revoking sanction under S. 195, Cr. P.C. , 

 ..A Joint Magistrate is not ‘the Court to which appeals ordi- 
narily lie’ from a Magistrate of 2nd Class, and therefore he cannot 
revoke a sanction granted by such Magistrate. 

Cr. R. C. No. 589 of 1902 referred to. 

Where sanction has been given to prosecute a person for a 
non-cognisable offence, the Court cannot take cognisance of the case 
ora police charge sheet. 

In the circumstances of the case it was thought unnecessary : 
to consider whether sanction could be revoked by the appellate 
Court without a petition therefor ; or whether a person other than 
the one to whom sanction was granted could initiate a prosecution. 

K. Ramachandra Aiyar as amicus curie. 





~~ - 


RECENT CASES. 


—— 


Subrahmama Aiyar J. 
Boddam J. L. P. A. No. 17 of 1908. 
1908, July 27. 
Covel Procedure Code, Ss. 406, 407, 408, 409—Petition for leave 
to appeal in forma pauperts—Return for furnishing particulars 
— Enquiry into the truth of the allegations on the merits. 


"The appellant filed a petition to the District Judge of Coim- 
- batore for leave to sue as a pauper. The District Judge returned 
the petition for amendment by way of supplying more particulars, 
and on receipt of the same, examined the applicant and some 
witnesses and dismissed the. petition on the ground that the 
amended petition was not more explicit than the original one. 


His Lordship the Chief Justice declined to interfere with the 
order qf the District Judge. 


Held, on appeal under the Letters Patent, 


(1) that the District Judge was wrong in asking for parti- 
culars ; 


(2) that the District Judge could ask for particulars under 
S. 50 only after the petition for leave to sue as a 
pauper was granted ; and 


* (8) that the District Judge should not have gone into the 
evidence to investigate the truth or otherwise of the 
allegations in the petition regarding the merits of the 
case, 


Ratnam v. Pappa (Full Bench)! followed. 
V. Krishnaswami Acyar for appellant, 
P. S. Stivaswami Atyar for respondents. 


ee RED il 


1, 18 M. L, J. R., 292. 


4d, 


^ Benson J. -~ ED LL LS 
Bhashyam Aiyangar X - S. A. Nó. 666-of 1901. 
1908, July 28. 
Agents’ power to compromise— Power of attorney, construction of— 
Vakil. 


Held, that the limitations applying to the competency of 
vakils to act in certain matters on behalf of the client (such as to 
compromise the suit) do not necessarily apply to agents holding 
power of attorney from the client to conduct the suit. 


Where a junior member of the family gave a power of 
attorney to a senior member authorizing him to institute and 
conduct all suits with reference to the family assets and liabilities, 
and the senior member compromised a suit instituted on behalf 
of both of them. 


Held that the power of attorney was wide enough to include 
the power to compromise. 


T. V. Seshagiri Atyar for appellant, 


V. Krishnaswami Aiyar and V. C. Desikacharwar for respon- 
dent. 


Subrahmania Aiyar J. J) ` : | 
Boddam dJ.. j C, M. A. No. 21 of 1903. 
1903, July 30. | | 


Co: Procedure Code, S. 244, Clause (¢)-—-Hxecutton of decree— 
Agreement sol to execute the decr ée—Agreement prior to the 
passing of the decr -ee—No separate suit. 


The plaintiff obtained a decree and applied for execution. 
The defendant pleaded in execation that the decree -could not be 
executed owing to an agreement between them, plaintiff and 
defendant, prior to the passing of the deéreé to’ the effect -that 
plaintiff should not obtain a decree, and even if he did he should 
not execute it. The question arose whether that matter could be 


euquired into in execution. 


1445 


Held, that the existence and the validity of the agreement 
ought to be enquired into in execution and not in a-separatie suit. 


. Laldas v. Kishordas' followed. 


Wama 


dde Lal Pakrashi v. Braai a KwmarSaha? distinguished. 
7. L. osati 4o for appellant. 


L Rangachariar for C. Krishnan for respondent. 


Subrahmania Aiyar J. 


Boddam J. } C. M. S. A. No. 60 of 1902. 
1903, July 31. 2 4 2 


Lis pendens—Decree for redemption —Sale by mortgagee after decree 
Execution after lapse of time fized—Delwery—Petstron by 
purchaser to cancel delivery. | 


Àn order in execution of a decree for redemption against 
the judgment-debtor on record is binding on a purchaser from the 
judgment-debtor subsequent to decree on the doctrine of lis pendens 
which is applicable to execution proceedings also. 


Thakur Prasad v. Gaya Sahu’, Shivji Ram y. Waman*, and 
Har Shankar Prasad Singh v. Shew Gobind Shaw’ followed. 


A decree for redemption was passed in June. Plaintiff was 
allowed six months’ time to pay up. After the time fixed had 
expired, the decree-holder applied for redemption. The court ordered 
delivery of the properties to him. Meanwhile the judgment-debtor 
had trausferred the property to a third person. This person 
resisted delivery, and having been unsuccessful applied to the 
court to cancel the delivery, on the ground that execution was 
not taken out within the time fixed by the court and .even then 
the full amount payable was not paid. The District Munsit 











1. LL. R., 22 B. 463. © 4, I, p R, 22 B. 939. 
2. I.L. R., 29 C. 810. 5. L L. R., 26 C. 968. 
8. I.L. R., 20 A. 849. 
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dismissed the application, but the Subordinate Judge allowed the 
application :— 

Held on appeal that as it was open to the court to extend 
the time under S. 98 of the Transfer of Property Act the order in 
execution was not wrong, that the order was binding on the purcha- 
ser by the doctrine of lis pendens, aud that as the resent 
application was not treated as one for review, the original order 
must stand as it had not been got rid of by appeal. 


J. L. Rosario for appellant. : 
` K. P. Govinda Menon for respondent. 





Subrahmania Aiyar J. 
Boddam J. ; 4. A. A. O. No. 54 of 1902. 


1903, August 6. 


Execution application—Order after notice—No appeal—Petition 
ultimately not proceeded with — Finality of order. ° 


An application was made for execution on 22nd November 
1898. Order was passed to the following effect on 4th January 
1899 : “ Notice served personally for attachment. ‘Defendant is 


absent. Attach.” 


Subsequent order was passed on 24th January 1899 in the 
following words: “ Batta not paid. Dismissed for default." A 
subsequent petition was put in in 1900 -for execution; and the 
judgment-debtor objected on the ground that the prior application’ 
of 1898 was barred and, consequently, the present. one. 


Held, that inasmuch as the order of attachment on the 4th 
January 1899 was passed after notice to the judgment-debtor, the 
same became final irrespective of the fact that the decree-holder . 
allowed the petition to be dismissed for default afterwards. 


C. V. Anantakrishna Aiyar for P. R. Sundara Aiyar for 
appellant. 


AM. R- Ramakrishna? Aiyar for respondent, 
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Subrahmania Aiyar J. 
C. E. P. No. 403 of 1902. 


1908, August 4. 


Provincial Small Cause Courts Act; Art. 18—Suitt relating to a 
trust. 


Plaintiff and the first two defendants as trustees of a temple 
executed a bond to K. Plaintiff alone discharged it. Subsequently 
plaintiff ceased to be trustee and the 8rd and the 4th defendants 
were appointed as trustees. Plaintiff now sued the four defend- 
ants to have out of the trust estate the monies which he had paid 
out of his pocket on its behalf. The defence was that K was paid 
out of temple funds :—- 


Held that the suit related to the trust and was beyond the 
cognisance of the Court of Small Causes. 


T. BH. Venkatarama Sastri for P. S. Sivaswami Atyar for 
petitioner, 


Vedachala Aiyar for respondent. 


- 





Chief Justice 
Moore J. S. A, No. 1852 of 1901. 
1908, August 6. 


Kent Sale—Cancellatton—Irregularity—Onus—Publication—Time 
of Sale—Misjoinder. 

° In proceedings raising the question of the validity of sales 

under the Rent Recovery Act, the burden is on the landlord to 

show that there were no irregularities in the proceedings that led 


up to the sale. 


Hurro v. Mahomed+, Maharaja of Burdwan v. Tarasundariz, 
and Muhomed v. Abdul? followed. 


There must be seven clear days allowed between the procla- 
mation of sale and the date fixed for sale. Itis no answer to this 
charge of irregularity to say that there were seven days before the 


date of actual sale. 


1 I. L. R., 19 C, 689, 2. I. L. R.. 9. C, 619. 3 I. LAR; 12 C. 67. 
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S. 36 of Act VIII of 1865, which makes damages alone 
recoverable for irregularity,is in terms confined to sale of moveable 
property and does not bar a suit for a declaration of the invalidity 
of sale of immoveable property on account of material irregularity. 


Where for an arrear of rent the landlord brought the interest 
of the tenant in various plots comprised in -his holding to esale, and 
different persons purchased the different plots and a suit was 
brought for a declaration of the invalidity of the sales on the 
ground that the proclamations of sale were not made seven days 
before the date fixed for sale :— pum s 

Held that a single suit iind the various pur chasers was not 
bad for misjoinder, as under B. 28 an action against several defend- 
ants is permitted if 4n respect of the same matter. 

P. S. Sivaswami Aiyar for appellant. 

V. Krishnaswami Atyar for respondent. 





Benson J. S 
Bhashyam Aiyangar d. } A. No. 119 of 1901. . 
1908, August 12. 
Sut by reverstoner—Laches—Presumption—Consideration invalid 
in part for alienation by widow— Form of decree. 

A Hindu reversioner being entitled to bring a suit to recover 
properties alienated by a widow within 12 years from her death, 
no presumption can be drawn against him by reason of the fact 
that he either did not bring a suit within the widow’s lifetime, or 
that he was guilty of laches in instituting his suit tipuga he instituted 
it within the life-time of the widow. å 

Where the consideration for an alienation by a widow was 
found to be good in part and not good in part, and the latter part . 
bore a small proportion to the former, their Lordships passed a 
decree declaring the alienation good on condition of the vendee 
paying within a certain period after the death of the widow to the 
reversioner that portion of the consideration which was found not 


good. 
P. R. Sundara Aiyar and K. Subrahmaniya Sastre for 
‘appellant. 


V.: Krishnaswami Aiyar, V. Ramesam and T. y. Vythonatha 


y eager 


Aiyar for respondent. E p ych EM i 


. 4o; 
, Bansow J. Du a ume. d 
bcm Aiyangar J. } A. 8. No. 121 of 1901. 
1903, August. 12.. 
Tr ust—Her edita Ty ir usi—Management by turns—Transfer of turns 
ta another tr ustee—Acgúiescence— Scheme for management— 
Adverse possession — Limitation. 


Where the trusteeship of a public temple is hereditary in 
,5 Hindu family, it is opem to the members in whom the trustee- 
ship’ is vested, to arrange that the management should be held 
by each for' a period in rotation. 

The periods of enjoyment of the respective members may be 
and is usually regulated according to the shares which they would 
bake on a partition of the family property. Such arrangements 
for management are, however, liable to be overridden by the courts 
in the exercise of their equitable jurisdiction over public. trusts, 
in the interests of the institution which are paramount. 


A scheme of management agreed to by the trustees expressly 
or inipliádly, or observed for a length of time is as binding upon 
thé trustees ás a scheme framed by the court and can only be 
varied: under thé sane conditions. 


Where under a scheme of management each of several trustees 
acts exclusively for a period in rotation, the possession of each trustee 
during the period of his exclusive management is not adverse to 
the others but on behalf of all. 

Where four out of eight trustees, each entitled to manage for 
a year, were excluded during the years of their management, 
witich occurred within a period of more than twelve years and 
their turns wére performed by another trustee :— 

Held that the rights of the trustees who were excluded 
were barred by limitation ; but that the trustee who managed in 
the place of the excluded trustees, could not, as against the 
remaining three tr "ustees acquire a right to the turns of the excluded 
members by adverse possession, for so long as the right to’ the 
office was alive, the management by one could not be adverse to 
the others, 

Where, however, the turns of the four excluded members had 
been performed by one trustee alone during à space of ei ghteen 
years, and such management had been acquiesced in by the 
remaining three tr usteos, 
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Held that thel'trustees should be held to have adopted by 
their conduct a scheme of management according to which one of 
them was to manage for four years besides his own turn of one year. 

A mere right to management apart from the right to the 
office or property cannot be acquired by prescription. Semble :—A 
relinquishment of the office by one of the members of thee family 
in favour of the others without consideration, is not illegal. 

V. Krishnasum& Aiyar, P. R. Sundara Aiyar and C. V. 
Anantakrishna Aiyar for appellants. 

M. A. Tirunarayanachariar andP. S. Sivaswami Aiyar for 
respondents. 


Subrahmania Aryar J. - 
Boddam J. C. M. A. No. 182 of 1902. 
1908, August 14. 


Civil Procedure Code, S. 48— Causes of action—Suit for sale of 
mortgaged properties—Dismissal—Suit for recovery from 
other than mortgagors—NSplitting of claims. 

The allegations in a suit for sale of mortgaged properties 
were that the mortgagee took possession of the properties under 
the mortgage, that he subsequently leased them to A who was 
also made a defendant in the suit, that A who obtained a sale of 
some of the properties from the mortgagors claimed the properties 
absolutely and refused to give them up. This suit was dismissed 
ultimately on the ground that the suit for sale was unsustainable 
inasmuch as the mortgage did not contain a covenant to pay and 
the allegations did not support a claim to recover the money. 

The present suit was brought against A and his tenant on 
substantially the same allegations to recover the properties either 
on his title as usufructuary mortgagee or on his title as’ lessor 
whose title was denied by the lessee. 

Held that the cause of action in the first suit was for sale 
against the mortgagors, though other persons in possession were 
also joined as being interested in the mortgaged properties, that 
the cause of action in the second suit was for possession against 
those in possession, that therefore the causes of action put forward 
in the two suits were different though the allegations were sub- 
stantially the same in both the plaints and that the subsequent suit 
was not barrod by S. 48, C. P. C. 

V. Krishnaswams Atyar for appellant. 

P. S. Sivaswamt Aiyar for respondent, 


" ol 


C. R. P. Nos. 459 10462 of 1902 & 
No. 101 of 1903. - 


Boddam J. 


Subrahmama Atyar J. 
1908, August, 14. 


Tatio Eropristy— bui for rent—Patta accepted for a series of 
l yeon s—Patta only tendered for the fasli—Estoppel. 


A N in a patta that if dry lands were cultivated as 
wet, rent shall be paid at the rate prevailing in the case of 
ES neighbouring nunja lands” is not improper as being uncertain. 


* Venkatar amano iu Naidu v. Hamachandra Nayudul and 
Ramasami v. Rajagopala? distinguished on the ground that in a 
guit to settle the terms of a patta the court may have greater powers 
to make every condition as certain as it could be made. 


. Customary cesses payable to the landlord along with rent are 
rent within the meaning of S. 4 of the Rent Act, and interest is 
leviable on such cesses also under S. 37 of the Act. 

A condition that the tenant should not remove crops without 
paying ‘rent due under the patta and taking a receipt might be 
removed from the patta as improper if a summary court were 
considering the propriety of the patta in a suit under sections 8 
or 9 of the Act. 

Where patta similar to the accepted by the tenant for a long 
series of years was tendered for the suit fasli and the tenants met a 
claim for rent by the plea (advanced for. the first time) that the 
patta tendered was improper. 


Held per Subramanta Aiyar,J. that if the tenants did not 
give the landlord timely notice of their objections to the patta 
within the fasli the tenants would be estopped from advancing the 
plea in a suib for rent. 


Held per Boddam, J. that the facts alleged might support the 
plea of estoppel if the landlord had in any way altered his position 
to his prejudice. 

P. S. Sivaswami Atyar and T, R. Volum Sastri for 
appellant. 

-~ V. Krishnaswami Iiu for respondent. 





1. I, L. R., 7 M. 150. 2. Y. L.R., 11 M. 200, 
II 


02 g 


Bhashyam Aiyangar J. 
Moore J. S. A. Nos. 92, 98 § 94 of 1902. 
1908, August 18. 


Butt to enforce acceptance of patta— Portion of holding relinquished 
—Portion relinquished neither ear-marked nor separately 


assessed—Patta for whole rent. E 


A patta for the aggregate amount of rent due on.the entire 
holding is good, even where a portion of the holding has been 
relinquished by the tenant, when the portion relinquished is 
neither ear-marked nor separately assessed, though the amount of 
assessment has been arrived at by a calenlation of so much rent for 
a standard area. 


Semble.—W here a tenant relinquished a separate portion of 
holding such as dry land in a holding consisting of dry and wet 
lands which were separately assessed, the patta for the rent. 
due on the entire holding is bad. 


V. Krishnaswami Asyar for appellant. 
The respondent not represented. 
Bhashyam Arvyangar J. 
Moore J. S. A. Nos. 801 to 306 of 1901. 
1902, August 18. 


Res judicata—Decision of Revenue Couri—Sw between same parties- 
in Revenue Court for subsequent faslis. ° 


A decision of a Revenue Court will operate as res judicata 
between the same parties in a suit in a Revenue Court for a. 
subsequent fasli. 


V. Krwhnaswamsi Atyar for appellant. 
Respondent not represented. 


(See judomens in S. A. Nos. 1248 to 127) of 1899 which are 
to the same effect — Ed.) 


RECENT CASES. 


— 


Boddam d. 
Bhashyam Atyangar J. } C. M. S. A. No. 23 of 1908. 
| 4908, Sep. 2. 


Cwil Procedure Code, Ss. 208, 259 —.Decree for moveable property— 
Money value—No alternative to judgment-debtor— Decree. 


Where in a suit brought to: recover an elephant, the decree 
directed “that the defendant do deliver up to the plaintiff the 
elephant in dispute or pay its value, Rs. 800 with interest, etc.” 


Held, that the decree gave no option to the judgment-debtor 
to give either the elephant or the money. 


Tt is only when, after proceeding under S. 259, delivery of 
the specific moveable cannot be had, money is payable to the 
decree-holder. 


P. R. Sundara Avyar for appellant. 


C. Krishnan for respondent. 


ce RS 


Boddam J. | | 
* Bhashyam Atyangar J. } C. M. S. A. No. 24 of 1903. 
1908, Sep. 4. 
Appeal—Order releasing a surety—Civil Procedure Code, S. 336. 


An appeal lies against an order passed under 8. 336, C. P. C., 
releasing a surety and refusing execution against him. 


T. B, Ramachandra Avyar for appellant. 


K. E. Krishnaswamas Avyangar for respondent. 
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Boddam J. 
Bhashyam Aiyangar J. ¢ C. M. S. A. No. 16 of 1908. 
1903, Sep. 4. 
Civil Procedure Code, S. 48, applicability of, to execution pro- 
ceedings. 


The decree-holder got a mortgage decree for the pmncipal 
amount and a personal decree embodied in the same decree for 
interest as damages. He first executed the mortgage decree 
without executing the other portion of the decree fore«damages. 
Subsequently he sought to execute the unexecuted portion of the 
decree. 

Held, that he was entitled to do so, S. 48 not applying to 


execution proceedings. 


E. Subrahmanya Atyar for appellant. 
K. Kuppuswami Aiyar for respondent. 





Boddam J. ) 
Bhashyam Aiyangar J. [ue M. A. No. 86 of 1902. 
1908, Sep. 4. 


Notice to guardian ad litem—Want of—Irregularitg— Legal repre- 
sentative of deceased father—Co-defendant. 


lt is not necessary to bring the sons of the father as legal 
representatives on record of their deceased father on the death 
of the father, when both the father and sons had been impleaded 
in the suit. - 

The want of notice to-the person sought to be appointed’ 
guardian is merely an irregularity when, in fact, the minor has 
been effectively represented by the person so sought to be 
appointed in the proceedings before the Court. l 


Mussammaut Bibi Walian v. Banke Behari Pnrshad Singh! 
followed. D 
K. Srinivasa Aiyangar for appellant. 


T. Rangaramanuja Chariar for respondents. 





1. 70, W._N. 774, 


Boddam J. 
Bhashyam Aiyangar J. L A. No. 898 of 1901. 
1908, Sep. 5. | 


Co-tenants—Lessee for term of years from co-tenant—Right to 
partition—Purtial Partition. 


A village consisted of 1,000 kulis of punja lands. Tho village 
consisted of 12 shares, and all the 12 shareholders gave a lease 
for 28 years to the plaintiff of their whole shares in one plot of 
the village measuring 900 kulis, and the plaintiff was in possession 
of those 900 kulis. The plaintiff got from some of the co-sharers a 
lease of their 4 share of the remaining 100 kulis. The plaintiff 
brought a suit for partition of the 100 kulis alleging that he was 
entitled by virtue of the lease from the co-sharers, to $ share in 
the other plot of 100 kulis, and that 1st defendant was entitled to 
i and 2nd defendant to } of this 100 kulis alone by right of certain 
purchase. Objection was taken to the plaintiff's suit, (1) that 
plaintiff being only a lessee, for a term of years, was not entitled 
to partition ; (2) that plaintiff's suit for partition of a portion only 
of the village would not lie. The lower Courts dismissed the suit. 
Plaintiff preferred this second appeal. 


Held, that (1) a lessee for a term of years from one of the 
co-tenants could enforce partition, which would enure only during 
the subsistence of the term; (2) the plaintiff being in possession 
: of the whole of the remaining 900 kulis of the village, and 
defendants 1 and 2 not having any right to the possession of the 
900 kulis during the period of the lease, and the only plot in which 
both plaintiff and defendants 1 and 2 were entitled to joint 
possession at date of suit being only this plot of 100 kulis, 
plaintiffs suit was not open to the objection of being a suit for 
partial partition only. 


P. R. Sundara Atyar and C V. Anantakrishna Aryar for 
appellant. 


V. Krishnaswami Atyar and K. N. Ayya for respondent. 
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Boddam J; | 
Bhashyam Aiyangar J. C. M. P. No. 1819 of 1902. 


1908, Sep. 11. 


Criminal Procedure Code, S, 195, cl. 6—Appellate Court grant- 
mg or refusing, sanction refused or granted-by the 1st Court 
 vespectevely—J wrisdiction of the High Court on appeals 


The District Court awarded sanction to the counter-petitioner 
to prosecute the petitioner under Ss, 193, 196 and 200, I. P. C., 
while the Sub-Court, as Court of First Instance, refused it. : 


Thereupon the petitioner applied to the High Court for 
revocation of the same. A preliminary objection was taken on 
behalf of the counter-petitioner that the petition being in the 
nature of a second appeal, does not lie to the High Court. 


Held, overruling the preliminary objection that a petition 
lay to the High Court in cases where tho findings of the courts 
below were not concurrent, the order of the appellate Court, being 
merely the order that should have been passed in the first instance. 


V. Krishnaswami Aiyar and K. Jagannatha Aiyar for peti- 


tioner. 


T. Rangachariar and C. V. Anantakrishna Aiyar for counter- 


petitioner. 


M uil ipli . 


Boddam J. 
Bhashyam Atyangar J. ? C. R. P. No. 25 of 1908. 
1908, Sep. 11. 


Charter Act, S. li—Hatraordinary jurisdiction of High Court— 
Power of superintendence—False statement in affidavit admis- 
sible as evidence — Penal Code, S. 199. 


A -person who makes a false statement dishonestly in an 
affidavit with a view to obtain an attachment before judgment, - 
is guilty under S. 199 of the Penal Code. 


Where i& was brought to the notice of the High Court, in a 
connected petition that the petitioner was not guilty of any 
dishonesty in making a wrong statement, but honest] y made it on 
hearsay, their Lordships set aside the sanction accorded by the 
Sub-Court and subsequently affirmed by the District Court, by 
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virtue of the power vested in them under S. 15, Charter Act, 


though they held that there was no ground for interference under 
S. 622, C. P. C. l 


V. Krishnaswami Aiyar and K. Jagannatha Aiyar for peti- 


tioner4 
e 


T. Rangachariar and C. V. Anantakrishna Atyar for respon- 
dent. 


M € HÀ 


. Boddam J. 
Bhashyam Atyangar d. t L. P. A. No. 14 of 1908. 
1908, Sep. 11. 


C. P. C., Ss. 588, 595, “ final" — Letters Patent, S. 15—Appeal. 


The Sub-Judge dismissed an appeal for default and also 
dismissed an application for re-admitting it under S. 558. An appeal 
from those orders to the High Court was dismissed by Davies J., 
under S. 551. Hence this Letters Patent Appeal. On a preliminary 
objection that S. 588 prohibited a second appeal :— 


Held, that a Letters Patent Appeal lay from the decision of 
single judge. 

Hurrish Chunder Chowdhry v. Kalisunderi Debi ; Sabhapatha 
Chetty v. Narayanasami Chetty? referred to. | 


The word “final” in the last clause of S. 588 means only 
that there is no second appeal to a higher authority and not 
that the court which passed an order in an appeal under 8. 588 
could not review it or revise its own order, or that there can be 
no appeal to the Privy Council if that would otherwise lie. 


P. S. Sivaswami Aiyar and C. V. Krishnaswami Atyar Tor 


appellant. 
T. Natesa Aiyar for respondent. 





1. I. L. B., 9 C. 482. 2. I L. R. 25 M. 555. 


58 x 


Boddam J. 
Bhashyam Aryangar J. Referred Case No. 4 of 1908. 
1908, Sep. 14. 


Suit by anandravans for money due according toa karar—Interest 
in, joint family property—Provincial Small Cause Courts Act, 
Sch. II, Art. 11 and 88—Not cognizable by a Smal Cause ` 
Court. 


A suit by the junior members of a tarwad against their 
karnavan in virtue of their right to participate in the joint 
produce of the family property in accordance with the terms of 
& family karar is not a suit relating to maintenance within the 
meaning of Art. 38 of the 2nd schedule of Act IX of 1887, but 
falls within the purview of Art. ll of the same schedule and is, 
therefore, not cognizable by a Small Cause Court. .. 


Neither side represented. 


Boddam J. | 
Bhashyam Atyangar J. C. M. A. No. 60 of 1908. 
1908, Sep. 14. 


Civil Procedure Code, S. 244, cl. C— Execution of decree for costs 
—Decree in favor of the head of a Muti—Suit to declare head 
of a Mutt not properly appointed. 


. A suit was brought for a declaration that the defendant was 
not lawfully appointed as jeer and that a proper jeer should be 
appointed. The court held that such a suit would not lie and 
dismissed the suits with costs of the defendant without pronoun- 
cing upon the validity of his appointment. Soon after that 
person died without having executed the decree for costs. The 
next jeer also died. In the course of a suit for the appointment of 
a successor, à receiver was appointed to take charge of the mutt 
properties, He sought to execute the decree for costs as the legal 
representative of the decree-holder and was allowed to execute the ` 
decree. Hence this appeal. It was contended that the Receiver 
could not execute the decree for costs as the suit was-not in the 
interests of the Mutt, and as there was no allegation that the costs 
of the suit were defrayed out of the Mutt funds. 
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Held, that the Receiver could execute the decree as legal 


representative of the defendant, for the purpose of recovering 


the costs. 


Even assuming that the costs of the suit were not defrayed 
out of funds belonging to the Mutt, the Receiver can execute the 
decree for costs, the sons or other personal heirs of the defendant 
being at perfect liberty to recover it from the Receiver. 


P. B. Sivaswamé -Atyar for appellant. 


* T. V, Seshagiri Aiyar for respondent. 





Boddam J. 1 
Bhashyam Avyangar J. C. M. A. No. 77 of 1908. 
1908, Sep. 14. j 


Court fee—i wit for cancellation of deed and delivery —Valuation. 


In a suit for cancellation and delivery of deed, the plaintiff 
is at libérty to value the claim in any way he likes, and the court 
has no power to revise the valuation put upon the claim by the 
plaintiff, in the absence of any rule framed by the High Court 
for the purpose. 


Guruvajamma v. Venkatakrishnama Chetti? ; Samiya Mavale 


v. Minammal? followed. 


. T. Rangachariar for 


Boddam J. $ 
Bhashyam Aiyangar J. S. A. No. 190 of 1902. 
1903, Sep. 14. 


Transfer of Property Act—Suale of anothers land—Giving lands as 
compensation or 4n compromise-—Nature of transaction—Neces- 
sity of registered deed. 

Where it was found that the members of a joint Hindu family 
sold away arbitrarily certain lands belonging to their sister and 
that they allowed their sister to take some of their own lands 

elther in lieu of her lands sold by them or by way of compromise, 


1 I. L. R., 24 M. 94. 2. IL,R., 23 M. 490, 
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Held, that the transaction is neither a sale, gift, nor exchange 
and need not consequently be in writing registered. 


C. V. Anantakrishna Aiyar for appellant. 
T. V. Seshagiri Avyar for respondent. 


Subramama Aiyar J. 
Boddam J. S. A. No. 189 of 1902. - 
1903, Oct*. 6. 


Mortgage—Oral agreement to split between mortgagee and one of 
mortgagor’s representatives—Hvidence Act, K. 92 (4). 


In a suit by a mortgagee with possession to recover a moiety 
of the land mortgaged from the defendant (who is one out of the two 
representatives of the mortgagor) alleging trespass, it was pléad ed 
that the suit land was delivered to the defendant in pursuance of 
an oral contract whereby the mortgagee agreed to take a half of 
the mortgage money from and deliver a moiety of the mortgage 
property to the defendant. 


Held, that such’ a contract is not governed by the proviso in 
Clause (4) of S. 92 of the Evidence Act as it is not a contract to 
vary the terms of the original contract not being made into one 
ouly of the mortgagor’s representatives and must be regarded as a 
first contract, and is therefore admissible in evidence. 


P. S. Sivaswami Aiyar and Ramesam for appellant. 


T. Venkatasubba Avyar and Narayana Sastri for respondent. 


Q €9 


RECENT CASES. 


Offg. Chief Justice 
Russell J. C. M. S. A. No. 46 of 1902. 
1908, Oct. 9. | 
C.P. ©., S. 810 A.— Decree-holder purchaser—Second appeal — 
S Burson whose vmmoveable property has been sold” —Par wad 
Property—Anandravan. 


A second appeal lies from an order under S. 310 A when the 
decree-holder is the purchaser. 

* Kamal Kutti y. Ibvagi!, followed :— 

An Anandravan of a Malabar tarwad is a person “ whose 
immoveable property has been sold" where the tarwad property is 
sold in execution of a decree against a Karnavan and is therefore 
entitled to apply under S. 310 A. 

K Narayana Rao for appellant. 


C. V. Ananthakrishna Atyar for P. R. Sundara Aiyar for 
respondent. 





Offg. Chief Justice 


Lussell J. C. M. A, No. 180 of 1902. 
1903, Nov. 13. 


Civil Procedure Code, Ss. 108,1: 7, 158—“ Eg parte” — Adjournment 
by consent — Pleader applying for adjournment on adjourned 


date—Adjournmént refused—Pleader saying “no instruc- 
tions” —Ew parte decree. 


Where an adjournment was granted at the request of one 


party, but with the consent of the other and both parties adduced 


evidence on the adjourned date, their Lordships held that the case 
fell under S. 157 and not under S. 158. 


W here a pleader appears on behalf.of a party on an adjourned 
date and applies for a further adjournment and on the Court 
refusing to grant the same says that he has no instructions to 
proceed and the Court proceeds to dispose of the suit, such disposal 
is eg parte and the order falls under Ch. VII, C. P. C. 

Soonderlal v. Goo: ‘prasad*, followed. 

K. Jagannatha Aiyar for appellant. 


V. Krishnaswami Aiyar and N. Rajagopalachariar for res- 
pondent. 


1l LL. R,924M.608. 2, I.L. R 23 B. 414, 
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Benson J. Y. 
C. R. P. No. 370 of 1905. 
1908, Oct. 18. 


Practice—Parties—Defendants found jointly liable for quit-rent. 
‘along with others not impleaded in the suit— Non-joinder— 
Contract Act, S. 483—Civil Procedure Code, S. 29. e 


Where it was found that the defendants along with certain 
e suit were jointly liable as Shrotriem- 


others not impleaded in th 
to the plaintiff, but 


dars for the quit-rent due on the whole village 
the District Munsif dismissed the suit for non-joinder of the other 


persons. 

Held that the dismissal was wrong and that the plaintiff was 
entitled to a decree against the impl eaded persons for the rent on 
the finding of the Munsif as to the joint liability. | 


Obiter :—Even if the defendants were severally liable the 


proper course is to pass a decree for the amount due by the 


defendants actually impleaded and not to dismiss the sult. : 


S. Srinivasa Atyar for petitioner. 


Benson J. 
Bhashyam Aiyangar J. 
| Russell J. L. P. A. No. 20 of 1903. 


1903, Oct. 15. 
Civil Procedure Code, B. 525—Award—Order refusing to file 
award—Decree—A ppeal. 
to filean award under 
ning of the Civil Proce- 
order refusing to file 


An order made on an application 
S. 525, C. P. C., is a decree within the mea 
dure Code; and an appeal lies from the 


an award. 
99 T. A. 51 referred to; 9 M. 68 overruled. 
R. Sivarama Aiyar for appellant, 


R. Shadagopa Chariar for respondent. 


. 
SED 
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Benson J. 
Bhashyam Aiyangar J. 
. Russell J. 
1908, Oct. 15. 


L. P. A, No. 56 of 1902. 


Limitation Act, Arts. 187, 188, 139, 144 and 148. 


hf 1862 ono V. V. permitted his servant to occupy the sites 
A and B. 


Died leaving the house in the occupation of his son-in-law. The 
sefvant the 1st defendant, his son, the 3rd defendant, and another son 
of his who died subsequently. 10 or 20 years prior to suitin 1898, 
the 3rd defendant went out of the country leaving the 1st defend- 
ant in sole possession of the house. Decrees were obtained against 
the original grantor's heirs and in execution of those decrees, the 
plot A was sold in 1882 and plot B was sold in 1888. It did not 
appear whether there was any application by the purchaser and 
delivery of possession or whether they were at all given possession 
of any of the plots. The suit was brought by the plaintiff as the 
vendee from the purchasers for recovery of possession. The ques- 
tion was whether the suit was barred. The lower appellate 
court held that the suit was not barred and decreed possession. 
The second appeal was preferred by the defendants, and it came on 
for hearing before Mr. Justice Subrahmania Aiyar and Mr. Justice 
Davies. Mr. Justice Subrahmania Aiyar held that the suit was not: 
barred while Mr. Justice Davies held that the suit was barred, 
Hence the letters patent appeal. 


* Held that either art. 187 or 188 applied and that therefore the 
suit was barred; that art.144 had no application; that if the 
. arrangement between the original alleged grantor, under which the 
defendants were in possession, were a mortgage or a lease, art. 148 
‘or 189 would apply as the case may be; that the limitation began 
to run against plaintiff’s vendor in respect of plot A in 1882 and in 
respect of plot B 1883. 


T. V. Seshagiri Aiyar for V. Krishnaswami Aiyar for appel- 
lants. 


T. Rangachartar for P. E. Sundaratyar for respondents. 





‘Gd e. 


Full Bench. 


_ Benson J. . | 
Bhashyam Atyangar J. L. P. A. No. 58 of 1902. 


Russell J. 
1908, Oct. 15. 
Trustee, suit by, against co-trustee—Suit to restrain breach of 
trust —Public Trust—Act of majority how far binding on 
minority. 


A. trustee is entitled to sue his co-trustee to restrain breach of . 


irust. e 
In the case of public trusts, the decision of the majority binds 
the minority only in matters of management, but not in matters 


which are beyond the scope of the trust. 
. S. A. No. 690 of 1901 followed. 
T. V. Seshagiri Aiyar for V. Krishnaswami Avyar for appel- 


lant. 
T. Rangachariar for P. R. Sundara Avyar for respondent. 





Full Bench. 
Benson J. 
Bhashyam Aiyangar J. C. W. A. No. 170 of 1902. 
Russell J. 
1908, Oct. 16. 
C. P. C., Ss. 278, 280, 281 and 335—« Possession"? —Physical and 


constructive. 


The words “ possess" and “ possession” in the claim sections 
of the Civil Procedure Code include both physical and constructive 
possession, and consequently claims can be made under those 
séctions in respect of debts and other intangible property. 

C. V. Anantakrishna Aiyar tor P. E Sundara Aiyar for 
appellant. 

T. B. Ramachandra Aiyar and K. R, Subrahmanya Sastri for 


respondent. . 
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Benson J. ` 
Bhashyam Atyangar J. L6 p b Nos 492 and 498 of 1902. 
Russell J. 


. 1908, Oct. 16. 


Rent Recovery Act, Ss. 7, Qand 72 —S uit for rent—Tender of patta 
aféer judgment, necessity of. 


A. fresh tender of patta after judgment is not necessary as a 
preliminary to a suit for rent, if the patta already tendered before 
the suit under S. 9 was one which the tenant was bound to accept 
or one which the court accepted as correct ; and in cases where the 
Judgment modifies the patta, a mere demand to execute a muchilika 
which is refused is enough to entitle the landlord to sue for rent, 


M. E. Ramakrishna Aiyar for petitioner in both cases. 


N. Rosagopalachariar for respondent in C. R. P. No, 492, 
y., Iamesam for respondent in C. R. P. No. 493. 


Benson J. | 
Bhashyam Atyangar J. UE. P. A. Nos. 42 and 43 of 1908 
Russell J. Criminal. 


1908, Oct. 16. 
Letters Patent, S. 15—Judgment—Criminal Trial--Apveal. 


¢ A Judgment of a single Judge of the High Court dismis- 

sing a criminal appeal under. S. 491 is a judgment in a crimi- 
nal trial. and therefore no appeallies from the judgment under 
the letters patent. 


V. C. Seshachariar for appellants. | 
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Benson J. 


Bhashyam Aryangar J. | | 
Russell J. S. A. No. 1888 of 1901. 


1908, Oct. 16. 
Document, construction of—Pro-note—Act I of 1879, S. 34. 


‘Held that a document which ran in the following words— 
“In addition to Rs. J15 already received Rs. 385 1s also required. 
Please send it by ...... The amount will be returned with interest 
at 12 per cent. without delay," is nob a promissory note within 
the meaning of S. 84 of Act I of 1879. IN d 


Channamma v. Ayyanna,t overruled. 


C. R. P. No. 247 of 1896 (I. L. R. 23 M. 156 Foot-note) and 
I. L. R., 13 B. 669 followed. 


J, L. Rozario for appellant. 


B. Govindan Nambiyar for respondent. 


Benson d. A. S. No. 69 of 190) and C. M. A. 
Nos. 105 and 109 of 1902. 


Bhashyam Asyangar J. 


Civil Procedure Code, S. 257A—Sanction of Court—Absence of 
sanction, effect of —Alteration of decree— Entry of satisfaction 
—Limitation—Res judicuta—Attachment—LHffect of dismissal 
of execution petition on atlachment—Order upon a preliminary 
issue, effect of. 


A decree of court cannot be subsequently altered except 
under Ss. 206 or 210. 


An agreement between the decree-holder and the judgment- 
debtor securing some additional] benefit to the former does not 
become a part of the decree by sanction of court, but can only 
be enforced in a separate suit. - i 


Without sanction of court, such agreement is void and cannot 
be enforced either in execution orin a separate suit. To hold 


z 1, L. BR. 16 M, 283, 
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that the section does not make it void for a separate suib is to 
defeat the very policy of the section which is intended to protect 
judgm. nt-debtors from being coerced by threat of execution 
proceedings to submit to unconscionable extortion hy the decree- 
holders; and is also opposed to the clear terms of the section. 


A sanctioned agreement to give time for the payment of the 


judgment debt operates as a stay of execution under S. 244. 


An agreement which adjusts the decree is enforceable in a 
separate suit, even though sanction has not been obtained, if it 
does not secure the payment of any sum more than the amount 


payable under the decree. 


If the sanctioned agreement makes any sums payable towards 
the decree in any particular manner, and payments are so made, 
such payment should be certified to the court under B. 258; other- 
wise such payments will not be recognised in subsequent execution 
proceedings. The judgment-debtor can only sue for breach of 
contract, if such payments were not given credit for. 


An application for sanction under 8, 257A is not a step in 
‘aid of execution and cannot furnish a fresh starting point of limi- 


tation for execution. 


Where after execution was barred, applications for execution 
had been pat in and granted after notice to the parties, and even 
moneys of the judgment-debtor in court had been paid to the 
decree-holder, held that the judgment-debtor was debarred from 


raising the question of limitation. 


An attachment made after notice to judgment-debtor is not 
discharged by the mere fact of the application for execution being 


subsequently dismissed for default of prosecution. 


A determination of one of the questions of law which may 
have to be decided before execution can be granted, is not an 
order in execution and cannot operate as res judicata unless it has 
been followed up by an order in execution. Nor need such a 


determination in the absence of an order following it be appealed 
against. l 
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Where an execution petition is withdrawn after the determi- 
nation of one of the preliminary questions arising in the case 
such determination is no more than the expression of the Judge's 
opinion and is of no effect for any purpose. 


P. R. Sun tara Aiyar for Sankaran Nair and T. R. Venkata- 
rama astri for appellant in A. S. No. 69. 


Narasimhaiyangar for respondent in A. S. No. 69. 


| B. Subramania Aiyar for appellant in C. M. A. No. 105 & 109. 
P. R. Sundara Atyar for respondents. . 





Roddam J. 


. Bhashyam Aiyangar J. i S. A. Nos. 110 & 112 of 1902. 
1903, Sep. 8. 


Res judicata—One defendant absent—Interest in suit—Issue— 
Effect of decision. 


Where a defendant is not interested in the result of the suit 
so far as its immediate object matter is concerned, the fact that he 
is interested in ithe -decisionof an issue ‘therein does not make it 
incumbent.on him to.appear and contest the suit 3 and the decision 


on the issue is not res judicata in another suit where the same issue 
may be raised. 


A purchaser in execution of a decree against one of four 
brothers of his share in certain specified properties brought a suit 
to recover it. The present plaintiff who was one of the brothers 
did not appear. The other two s-t up a partition and claimed the 
properties as having fallen to their share. One of the issues was 
whether the brothers were divided. It was held that they were 
divided and a decree was passed for a fourth of the properties, 
Onan attachment of the property in the hands of the absentee 
defendant, he raised the same plea of division and claimed the 
property as his own. Held that it was not res judicata inasmuch 
as according to his case he was in no way interested in the result 
of the other suit and could not have contested the issue. 


P. S. Sivaswamt Aiyar and T. R. Venkatarama Sastri for 
appellant, 


e V. Krishnaswami Aiyar for respondent, 


69 
Benson J. TE 
Bhashyam Aiyangar J. Reference Cases 1 and 13 of 1908 
Russell J. under Stamp Act II of 1899. 


1908, Sep. 14. 

Stamp—Kanom—Renewal fee—Transfer. 

The questions referred in these cases were (1.. Whether the 
Malabar kanom is to be stamped as a lease, or as a mortgage, (2). 
Whether when a renewed kanom is given, for the amount of the origi- 
nal kanom, the Jenmi receiving some renewal fees as present, the 
amaunt of the renewal fee (present) ‘is to be added to the consider- 
ation and stamp paid thereon also, and (3). Whether a transfer of a 
kanom by the Kanomdar, should be stamped, as a transfer of lease 
(ad valorem on the consideration for the transfer), or only as a 
transfer of a mortgage (in which case the transfer deed is subject 
only to a maximum stamp of Rs. 5) when the kanomdar transfers 
his whole interest in the land, kanom and improvements. 


Held, that (1) the Kanom is to be stamped only as a mortgage, 
(2) thaterenewal fees or presents, should be added to the amount of 
kanom, and stamp paid on the total amount, and that (3) the trans- 
fer deed should be stamped only as a transfer of mortgage. 
The Government Pleader for the Board of Revenue. 


C. V. Anantakrishna Aiyar and M. R. Sankara Atyar for 
the parties to the document. 


pm] 


Benson J. 
Russell J. L. P. A. No. 187 of 1908. 
1903, Oct. 23. 


Letters Patent, Art. 15—Judgment—.Dismissal of C. R. P. under 
S. 25. 


Where a Judge of the High Court simply dismisses a petition 
under S. 25 of the Provincial Small Cause Act without assigning 
any reasons, such dismissal is not a judgment whether made 
before or after notice, within the meaning of S. 15 of the Letters 
Patent, and no appeal lies from such order. 


T. Richmond for appellant. 
0O. Krishnan for respondent. ' 


[Vide L. P. A. 18 of 1903 Contra—Ed.] ` ° 
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- 40 
. Officiating goi, ae m" i 
Bhashyam Aiyangar J. > S. A. No. 242 of 1902. 
1908, Oct. 27. © l i 
Limitation Act, Arts. 18, 120—Act IX of 1871: Art. 20— Land 
. Acquisition Act S. 17, Cl. 1— Hefusal to make an apard on 


the ground that the land belongs to Governmen t—Swit for com- 
pensation. 


The Government after taking all the preliminaries under Ss. 6 
and 9 of the Land Acquisition Act took possession of the lands 
under S. 17, Ol. 1. They afterwards refused to pass an award 
under S. 11 for compensation on the ground that the land belonged 
to themselves and communicated the refusal to the plaintiff's. owners 
of the land. The plaintiffs brought a suit for possession of the 
lands and in the alternative for damages just after the expiry 
of a year from the date of the communication of the order refusing 
to make an award. Both the lower courts found the land to 
belong to plaintiffs, bat vested in the Government under the Land 
Acquisition Act. As to the alternative prayer they were of opinion 
that the article applicable to the suit was Art, 18 of the Limitation 
Act and was therefore barred. 


Held, that the article applicable was 120 and not Art. 18. 


V. Krishnaswami Afyar and K. UMEN Sastri for 
appellants. 
The Public Pr ovectitor (E. B. Powell) for respondents. 


EIE M L] 
Officiating Chief Justice, 
Bhashyam Aiyangar J. S. A. No. 254 of 1902. 
1908, Nov. 8. 


Legal Pr piliona Act, S. 28—Pro-note taken by pleader for 
advances in the cause—Agreement not filed—Pro-note invalid— 
. Right, to recover money advanced. 





Held, that a pro-note taken by à pleader for advances made in 
the cause for the client is an agreement within the meaning of S. 28 
of the Legal Practitioners Act and is invalid, and un-enforceable 
if not filed in court. There is nothing to’ restrict thé provisions 
of S, 28 to mere agreements which stipulate for more than the 


Famed 
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amount spent or for more than the regulation fee. But none 
the less a pleader who advances money for his client is entitled to 
enforce his lien and recover it as money advanced, irrespective 
of any invalid agreement, such as a pronote, which he might 
have entered into, 


P 4S. Diwaswami Atyar for appellant. 


V. Krishnaswami Atyar for respondent, 





Officiating Chief Justice . 
Bhashyam Arcyangar J. A. No..11 of 1902. 
19083, Nov, 3. 


Contract—fraud—Sale of goods—Ratification by getting a decree 
for purchase money—Subsequent suit for goods delivered. 


Where a party finds that he had been made to enter into a 
contract for sale of goods by reason of some fraud on the part 
of the vendee before he obtains a decree for the price of goods 
and yet allows a decree to be passed in his favour, he cannot 
afterwards sue to set aside the contract and for the re-delivery 
either from the purchaser himself or from this latter's assignee as 
the decree obtained in me formr suit is-in substance a ratification 
of the contract. 


The Advocate-General (J. E. P. Walis) and Barclay, Orr and 
David for appellant. 


Dr. Swaminathan for respondent, 


Bhashyam Aiyangar J. 


te R. P. No. 62 of 1908. 
1908, Nov. 7. 2 


C. P. C., Ss. 460-622— Withdrawal of suit of minor by neat friend 
Neat friend not acting in the interests of munor— Want of 
sanctton—Review, rejection of—Revision by the same neet 
friend. 
When it is apparent to the Court that the next friend of a 
minor acts prejudicially to the minor, it is the duty of the Court 
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to see that the next friend is discharged and another appointed 
in his place. It should stay the suit until another next friend 


is appointed. 


Where a next friendof a minor withdrew asuit for partition 
instituted by him, without obtaining leave to file a fresh suit, and 
on application being subsequently made for a review “on the 
ground that the guardian did not consent for a withdrawal, the 


Judge refused to grant it. 


Held, that the Judge failed to exercise a jurisdiction vested 
in him in not granting the review. 


I. L. R., 29 C. 785 followed. 
The withdrawal was bad for want of sanction under 8. 462. 


C. Ramachandra Rao Saheb and M. E. Sankara Aiyar for 
petitioner. 


P. S. Sivaswami Aiyar for respondent. ° 





Bhashyam Aiyangar J. 
C; R. P. No. 115 of 1908. 


1903, Nov. 9 
Limitation Act, S. 20, applicability of, to execution proceedings. 


S. 20 of the Limitation Act has no application to execution 
proceedings, and consequently an application for execution niore 
than 3 years after the previous application, though a part payment 
has been made towards the decree amount within 3 years of tho 


application is barred. 
k. Shadagopachariar for petitioner. 


C. Ramachandra Rav Saheb for respondent. 


Kk 
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Bhashyam Adyangar J. 
- C. R. P. No. 445 of 1902. 
1903, Nov. 9. 
C. P. C., K. 2083—Small Cause Court Judgment. 


Held, that a Small Cause judgment which merely said after 
recording the questions for determination “I find in the negative" 
is not à judgment in accordance with law. 


T. V. Seshagiri A«yav for petitioner. 
* C. N. Nammiah Chetti for respondent. 





Boddam J. : | 
Russell J. C. M. S. A. No. 83 of 1908. 
1908, Nov. 13. 


C. P. C., S. 544—Egecution application—4Aqppeal by one judgment- 
debtor—HM unsif's order allowing application reversed as barred 
even as against judgment-debtors other than appellants—Juris- 
diction to set aside District Judges order in the absence of 
parties affected—Second Appeal—Other judgment-debtors not 
parties—Interest several. 


The District Munsif allowed execution as against all. One of 
the judgment-debtors who was only made liable for costs appealed 
against the order of the District Munsif. The District Judgo 
rejected the execution application as barred by limitation not only 
as against the appellant judgment-debtor but as against all. ‘The 


"judgment-debtors were severally liable under the decree, and the 


appellant judgment-debtor was only liable as to costs. 


Held, on second appeal in which only the appellant in the 
lower court was made party respondent, that the District Judge 
acted wliva vires in rejecting the execution application even as 
against people who did not appeal and that the District Munsif's 
order as against them should be restored even though the others 
were not parties to the second appeal. | 


V. Krishnaswami Aiyar for appellant. 


K. Srinivasa Avyangar for respondent. 


74 
Boddam J. 


' je R. P. No. 478 gn 
1908, Nov. 16. 


C. P. C., 8S. 622—Sutt for pr operty under ns 

Plaintiffs sued for recovery of certain moveables belonging to 
one S. deceased. They claimed under a sale deed from the 1st defene 
dant, heir of S. Defendants 2 to 4 were in possession of the pyoper- 
_ ties claiming them under an alleged will of S. in their favor. The 
District Munsif found the will not genuine and on the second 


defendant putting in a petition into court that he had no objection ' 


for:a decree being passed in plaintiffs’ favour -gave a decree fqr 
possession against defendants 2 to 4,and exonerating Ist defend- 
ant without going into the question of consideration. 3rd defendant 
appealed. The District Judge found the will set up by the 3rd 
defendant was not genuine but dismissed the plaintiffs’ suit on the 
ground that there was no consideration for the sale by. 1st defendant 
to plaintiff. On revision under 8. 622 :— 


Held, that the District Munsiff acted illegally and with material 
irregularity in the exercise of his jurisdiction in reversing the 
Munsif’s decree on the appeal by the 8rd defendant whose title 
has been found against by both the Courts. 


V. Krishnaswami Avyar and 8. Srinivasa Aiyar for petitioner. 
C. V. Anantakrishna Aiyar for respondent. 


Benson J. ^ 
Bhashyam Aiyangar J. a 
Russell J. S.A. No. 673 of 1892. 
1908, Nov. 17. p 


a 
Rent Recovery Act, S. 2, 4, 16, 38— Proceedings under the Act— 
Limitation— Starting point. 


Summary proceedings under the Rent Recovery Act VIII of 
1865 should be taken within one year from the daté on which the. 
rent was due according to the patta, whether the patta had been 
tendered on that date or not. - 


I. L. R., 18 M. 468 overruled and I. L. R., 12 M. 465 approved. 


T. R. Venkairamasastra for P. 8. Bivaswami Aiyar for 
appellant, ; 
V. C. Seshachariar for respondent 
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75 
Benson J. 
Bhashyam Awangard. . tA = 
Russell J. C. M. A. No. 117 of 1903. 
1908, Nov. 17. 


yo Procedure Code, 8. 287, 244— Proclamation — Terms, settle- 
heni oy —Order— Appeal. 


The determination of the terms of a proclamation, under §. 
287, C. P. C., such as the value of the land, the lots in which the 
property should be sold, etc, is not a judicia' order aud cannot be 
appealed against as an order under S. 244, 


I. L. R,, 98 M. 568 overruled and I. L.R., 80 C. 617 dissented 
from. 


K. Balamukunda Aiyar for appeallant. 


C. E. Thiruvenkatachariar for respondent. 





e 
Benson J. 


Bhashyam Aiyangar J. l 
Russell J. S. A. No. 283 of 1890. 


1903, Nov. 17. 


Mortgage—Usufructuary morigage—Covenant to pay—Construc- 
,tion—Suit for sale. a 


A mortgage ran in these terms :— 


QUT Lia (ao ume” Fda We Cod sem. By Lar-p 
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Held, that there was a covenant to pay aud redeem on the 
specified date ànd that the mortgage was a combination of simple 


and usufructuary mortgages and the suit for sale was therefore 
sustainable. E 


P. B. Bivaswams Aiyar for respondent. ' DS 


B. Srinivasa Aiyangar for appellant, — . ^ 
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Officiating Chief Justice, 
Bhashyam Atyangar J. la No. 232 of 1901, 
1908, Oct. 27. 


Place of Contract—Civil Procedure Code, S. 17, Cl. c—Contract, 
Act, S. 212—Juwrisdiction. 


A contract concluded by correspondence is complete as soon 
as the letter of acceptance is posted, subject to the-right of 
revocation by the acceptor before the acceptance is received by 
the proposer; and the place where the acceptance is so posted 
is where the contract is made. ` i 


Clause 8 of S. 17, C. P. C., is inapplicable to a suit for damages 
for the negligence of an agent in the performance of his duty, 
inasmuch ss they are not money payable under the contract at 
any particular place; and such damages are not debts in respect of 
which the maxim that the debtor is bound to seek the creditor will 


. 


apply. : 
The contract of agency for sale of goods having been entered 
into between the plaintiff, a Bellary merchant and the defendant, 


a Madras Commission Agent, by aletter of acceptance which was 


posted at Madras but received in Bellary, this suit was filed in 
Bellary for recovery of damages for neglect to sell the goods at 
the best market price available. Held, that Clause c of the explana- 


tion to S. 17 was inapplicable, that the cause of action arose at ` 


Madras under the two other clauses and that the Bellary Court had 
no jurisdiction. 

P. S. Sivaswami Aiyar, P. R. Sundara Aryar and Sundaram 
Sastri and Kumarasawms for appellants. 

T. V. Seshagiri Aiyar and K. Balamukunda Atyar for 2nd 
and 3rd respondents. 
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RECENT CASES. - 


Offg. Chief Justice. 
v9 ? Cr. R. O. No. 202 of 1908. 


* 1908, Sept. 28. 


' ^ L] ' i a » 
Indian Penal Code—Defamation— Eaception—Privilege— Bona 


fides—Onus of proof. 


In prosecutions under the Indian Penal Code for defamation, 
thre isno privileged occasion. When the defamation is admitted 
and an exception is pleaded, it is for the accused to prove that he 
comes within an exception; and bona jides which is one of the 

_ conditions of the exception is also for him to prove, | 


T. BR.“ Ramachandra Aiyar for the petitioner 


K. R. Subramania Bastri for complainant. 





* Benson J. 


Bhashyam Aiyangar J. 
_.. Russell J. B. A. No. 288 of 1902. 


1908, Nov. 17, 


Rent Recovery Act, S. 40—Attachment—Sale—Suit in Civil Court 
for injunction. 


When property has been attached under the Rent Recovery 
Act for the recovery of arrears of rent a suit may be brought in 


the Civil Court to have it declared that the attachment is invalid 
ahd to stop the sale, 


V. Krishnaswami Atyar and M. R. Ramakrishna Aiyar for 
appellant. 


K, N. Aiya Aiyar for respondent. 





Offg. Chief Justice. 


C. R. P 328 of 1908. ` | 
1908, Nov. 18, 


Specific per formance—Dismissal o f suit—Sutt for return of earnest 
money paid.— Specific Relief Act, S. 29— Civil Procedure Code, 
5. 43—Limitation—Starting point. [ 


| td 


A suit for specific performance of a contract to renew a 
. 7 4 = 
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this contract to renew was allowed to redeem and the kanomdar 
in a subsequent suit claimed the return of renewal money paid. 

Held that the suit was uot barred either by S. 29 of the Specific 
Relief Act or by 5. 43 Civil Procedure Code and that the cause ef 
action arose on the date of the final disposal by the High Court of 
the suit for specific performance. i 


K. R. Subramania Sastri for petitioner. 


Govindan Nambiyar for Ryru Nambiyar for respondent, 





Offg. Chief Justice. 
| O. R. P. No. 326 of 1908. 


1908, Nov. 24. 
Mortgagor and Mortgagee—Incre.sse of re venue— Who to pay. 

Where a mortgage provided that the mortgagec should pay , 

i himself a certain amount for revenue due to the Government and 
interest,and the balance should be paid over to the mortgagor and. 
the Government subsequently increased the revenue demand. 

Held that the mortgagor was bound to meet the demand and 
that the mortgagee was bound to pay only the balanca after 
deducting such increased revenue. 

K. P. Govinda Menon for petitioner. 

T. R. Krishnasams Aiyar for K. R. Subramania Sastre for 


respondent. 


Benson J. 


Bhashyam Aiyyngar J. | E 
Russell J. B. A. No. 167 of 1902. 


1903, Dec. 7. 
Rent Recovery Act, i5. 12—Relinguishment—Intermedrate land- 
holder. 

An intermediate land-holder is not a tenant of the Zemindar 
or other superior landlord and cannot relinquish his right in the 
Jands to his superior under S. 12 of the Rent Recovery Act. 

LU. R., 7 M. 580; Ibid 262; I. L. R., 10 M. 229; and I L. 
R., 8 M. 196 overruled. 


mc P. R. Sundara Avyar for appellant. 


| * V. Krishnaswami Aiyar for respondent. 
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79 
Offg. Chief Justiie. 


Boddam J. } S.A. No. 297 of 1902. 
1908, Dec. 11. 


Benamidar—Mortgage bond—Right to sgue. | 


A'benamidar is a trustee for the real owner and can maintain 
a suit in his own name. See S. 82 of the Trusts Act. The proce- 
dure as to the addition of parties is that prescribed by $. 437, 
C. P. C. | 


The person in whose name a mortgage bond stood for the 
benefit of other persons died. , His legal representative after ob- 


^. taining & succession certificate instituted a suit on the bond. The 


i 
} 
I 


tse See 


debtor having taken the plea that the benamidar was not entitled 


. to sue, and much less his representative :— 


- Held —that the benamidar could sue and also his represen- 
tative, though the plaintiff might have to held the money when 
_recovered in trust for the real owner. : 


.. | Ramesam for appellant. 


` J. G. Kernan and P. Nagabhushanam for respondents. 





Offg. Chref Justice, 
Boddam J. ' _> Cr. R.C. No. 404 of 1902. 
1908, Dec. 


' Indian Penal Code—Lawful custody, escape from—Debtor—Arrest 


, —-Custody of officer continued under order of Court. 


. An officer of Court arresting a judgment-debtor in execution of 
a, decree should produce the debtor before the Court which ordered 
his arrest with all convenient speed. "The Court has, th ereafter, no 
power to leave him in the custody of the officer but must commit 
him to Civil Jail. If the Court gives the debtor time to pay the 
debt and leaves him in the custody of the officer, such custody is 
unlawful and to escape from it is no offence under the Penal Code. 


v? 


V. Visvanatha Sastri for petitioner. j 
[When the Court is making an inquiry under S. 337- A (2)it may 
leave the arrested debtor in the custody of an officer. See Cl. 8 of 
that section. Then such custody is lawful and escape from it will 
be an offence.—Ld. | j 


* 


a æ æ o eee o 


80 | f 
Benson J. . , 
Bhashyam Aiyangar J, 
Russell J. S. A. No. 49 of 1902. a 
1908, Nov. 16. : E 


l " 
Hindu Law—Decree against father—Suit against son subsequently 
— Limitation. Ó$ o. 


1 


A decree against a Hindu father for money creates a debt of 
record against the son and a suit to recover the debt may be’ 
maintained against the son within 6 years from the date of éhe. 


decree or the time fixed for payment in such decree, z 


Per Bhashyam Aiyangar J :— 


l. The suit is not in such cases upon the previous judgment ; 


and in this case especially it is not a suit upon Judgment because: 


the judgment was of the Presidency Small Cause Court, and a suit 1 


upon judgment is expressly prohibited by the Presidency Small 
Cause Act. | 


à 


j 


2. The suit is to recover a debt of record against the father, - 
subject to the exceptions as to liability of son laid down by &he - 
Hindu Law. 


3. Where a decree is passed against the father, the decree- | 
holder may (1) execute the decree against assets inherited by the 
son from the father, (2) or bring a suit to recover the decree debt, 
or (8) bring a suit upon the original cause of action if binding on 
the son. 


at 


In (2) illegality or immorality. of the debt may alone be 
pleaded. In (8) the action will proceed as if there had been no 
prior suit against the' father. / 


4. As in the case of joint debtors you can obtain several 
decrees though you can recover but once. 
9. The period of limitation is the same against both. If the ' 


debt or after decree execution is barred against the father, it 
cannot be enforced against the son. | 


~x- -> «- 


„6. ` The liability of the son is also one on contract though the 
same is limited by law. 
7. The limitation for a suit to recover the debt of record. 
against the father is six years under Art. 190 of Limitation Act. 
- Joseph Satya Nadar for appellant, 
— R. Subrahmania Aiyar for respondent. f 
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